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C A S E,S 

ARGUED. AND DETERMINED 





IN THE 


Court of COMMON PLE!AS, 


Michaelmas Term, 

In the Foity>eighth Year of the Rpign of George III* 




Donelly V , Sir Home Popham. 


ti. 


^ I ''HIS was an aGiou money had and received, &c. A coniraodorjMjfc 
^ to which the Defeniiant pleaded the general ifliie. appoints 
The caufe Mr'as tried before M^ntfuld at the fit- c~4taii.unLr 

tings after lafl Trinity term at Wejhmnjier. The fuels ..j^g authority 
were«tts follow. The Defendant, in the month of July for that purpofe, 
1805, was directed by the Lords of the Admiraiiy to pro- cnfnled to 
ceed to Madeira for the purpofe of t tking the cqmmand fjf. 

of the fquadron affembled at that ifland for an .ittaclc unction of 
upon the Cape Good Hope* He received at thj fame pti^ss’ under his 

• *s .^fccls* 

time the following appdintment of Comtnodcre^^* Where- jn^tion of the 7th 
as we think fit that you fhould hoiil a broad pendant on Jnl^ igoj. 
board his Majefly*s Ihip Diadeiitt fo fpon as you ihall^have Neit -er w ill the 
left the tlland of Madeira^yoM are hereby authorized and '■atiti- 

dircAed to hoifi a broad pendant accofdin|^ly, and to untment, by 

• ti>c Lords ufthu 

Admiralty, or the Ring in conncih entitle him to ihare as oUicer, la any prizes 
taken before the date of fucb ratification* 

Vox.. Is B . wear 
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. V. 

POPffAM. 


wear the fame in the.abfence of a flag officer until you 
^ fliaJl receive further orders* Giveni &c.” 

Upon the failin^of the fleet from Madeira the Defend¬ 
ant appointed Captain Dotvnman to the command| as cap- 
tmn under him^ of his Majefty’s fhip Diademt and he wrote 
to inform the Lords of the Admiralty of the (lep he had 
taken» and of the reafons which had led to it. Their 
, liordfbips exprefled thtir difapprobation of the appoint¬ 
ment) refufed to confirm it) and ordered the Defendant 
to Kfume the command of the Diadem, The Defendant) 
upon his return to England, appealed by memorial to the 
King in Council) and that appeal was ftill depending at 
the time of the trial and of this motion. By the (tat. 
45 Geo. 3. c. 72. /. 2\ it is enabled, that all prizes taken 
by any (hip or vcflel of war in his Majcfty*s pay (hall be 
the property of the captors, to be divided in fuch 
proportions and after fuch manner, as his Majefiy, by his 
proclamation of the 7th of July 1K03) hath already or¬ 
dered and dire£led) or as his Majefiy, his heirs and fuc- 
cefibrS) (hall think fit to ord.) and dire^, by proclama¬ 
tion or procUmations to be ifl'ued for thofe purpofes 
and) by the proclamation of the 7 th of July 1803, to 
which the atl refers, it is ordered that commodores, 
•with captains under them, fliall be efleemcd as Jlag ojicers 
with refped to the eighth part of prizes taken, whether 
commanding in chief or under command.** A commo* 
dore is appointed either with or without a captain under 
him, according to the opinion entertained of the nature 
and exigencies of the feivice upon which he is employed. 
In the former cafe the appointment is as follows: By 
thc^commiffioncrs, &c. Whereas we think fit that you 
fhould hoilt a bsoad pendant on board his Majefiy’s 
fhip and have a captain under you-, you are here¬ 

by required* and dire^fed to hoift a broad pendant ac¬ 
cordingly, and to wear the fame in the abfence of a 
. « 2 ^ fenior 
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fenior captain, until you rcjHve further orders.^ 

Given,” &c. j 

The only material qucftion upon me trial was, whe¬ 
ther the Defendant, Sir Home Popham^ was a jiag offietr 
within the meaning and terms of this proclamation. 
The PUintilF, Captain Donellyt commanded the Nareiffus 
frigate, one of the fleet placed under the orders of the 
Defendant. The Narciffiis was difpatched by the com¬ 
modore to obtain intelligence} and, while abfent on that 
fervice, flic captured a brig, and drove on fliore a cor¬ 
vette, belonging to the enemy. After the reduaion of 
the Cape, the ftjuadron was employed in an attack upon 
the Spani/b ftttlements on the Rio de la Plata, and the 
Plaintiff was appointed by the Dcfdidant to bring home 
a part of the tieafure taken upon thatoccafion. He *'**1 

received on thia --- - f 

ing to the ufage of the navy. It was admitted that, by 

the fame ufage, the Defendant would be entitled to one- 

third of this fum it he were a fi-.'.g cp:er at the time 


when then the treafure was iranfmiitcd. lie would 
alfo, in the fame character, have a claim cn the riaintifl: 
for 142/. 3/. C d., as head vmeyi on account of the 
two vclTcls which had been captured and deftroyed 
by the Narciffus during her abfsncc from the rell 
of the fqadron. Thefe fums, amounting to 2004/. 17^* 
2 d., had been paid by the Plaintiff to the ufe* of the 
Defendant, fnbjea to the determination of the .above 
queftion. Admiral R^ier ftated that he h.id fer^ed as 
a commodore in the Indies ; jhat he was at firft ap¬ 
pointed wiVAjh/ a cvptain under hims hut that, after an 
interval of about a year, he received a new order to Hojft 
abroad pendant zn^tohavea captain*under kirns that, 
during the firft period, he fluted equally in the diftri- 
bution of priaes with the other captains of the fquadron, 
but that, upon his fecond appointment, he received the 
propoftion \l a flag officer. Several other officers wire 

B 2 called. 


1807. 

Donbllv 

V. 

POPHAM. 
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CASES IM MICHAELMAS TERM 

* 

who fpbke to the fame The jury found a 

verdidl for the Plaiii^iff'. Datnagos 2O04/< 1 yr. acf. ^ 

Baylef Sexj. moved for a rule to (hew caufe why the 

verdi£l; (hoold not be fet a(ide and a new trial granted. 

He obferved, that the Defendant wgs de fado a commo- 

dorCf nuith a captain under 6im, from the time of the 

‘"appointment of Captain Downman to the command of 

thq|D/W(rffi. The meafure was occafioned by the exi* 

gencles of the fervice} and though the Lords of the 
« • 

. Admiralty had difapproved of the appointment, and 

0 

had refttfed to confirm it, yet the Defendant 1 ^ ap¬ 
pealed from their determination to the King in Council* 
There was reafon to'believe that the decifion would be 
favourable lo ihc Defendant. This would eftablifii the 
validity of the appointment, ana a*, »«A.nilant would 
then be entitled to (hare as a Jlag ojficer according to 
the terms of the proclamation. 


Mansvield Ch. J. This is an a£IIon between two 
nieritorioua officers, who are dtfirous only of afeertain- 
ing their refpe£Iive rights. It appeared upon the trial 
that there wjere two diftinft forms made ul'e of by the 
Lords of the Admiralty for the appointment of a com¬ 
modore. ' The officer to whom the order is addrefled is 

^ ir 

fometimes dire£tcd merely to hold a broad pendant, at 
othersp to hoid a broad pendant and to have a captain 
under him. The king’s proclamation,* which regulates 
the divifi^ti and didriburion of prizes, diretds that com¬ 
modores with captains under them (hall rank .as jiag 
cers s and this proclamation is to be confideretl as incor¬ 
porated int>o, and, forming pare of the prizes^. It da 
/• • 

by this prqclamation, coupled with the a^, that the legal 
rights of the parties are to be determined j and the terms 
-ar^ too plain to admit of the lead degree of doubt. It 
Waf alfo proved, in conformity with the clefir language 

of 
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of the law, that Admiral Rainier, under bis firit autbo- 
tity, fliared equally with the otMr captains of the Qeetji 
but that afterwards, Upon his appqj^tment as commo¬ 
dore with a captain under him, he received the proportion 
of a Jlag officer. Had the Lords of the' Admiralty even 
confirmed the appointment of Captain Dowuman to the 
command of the Diadem, though this might have ope¬ 
rated upod the rights of <the parties from the time of fuch 
confirmation, yet it could not have been attended with* 
a retrofpe£live effect. The fame obfetvation will apply 
to the appeal. Tiie legal rights of the claimants, as they 
at prefent fubtift, cannot be afF^dled by any future deci- 
fion of the King in Council. It may alfo be remarked, 
that if the approbation of the Lq/rds of the Admiralty, 
or of his Majefty in Council, were to have the eiFc£t 
contended for, it might he produflive of ferious inconve¬ 
nience to the public l^rvice. Fur there would be reafon 
to apprehend that olficers might be induced to m ike ap¬ 
pointments of this nature merely with a view* to their 
own emolument, taking the chance of their being after¬ 
wards ratified. 




Dokblly 


V. 

For HAM. 


Heath J. The decifion of tlie King In Council can¬ 
not divelt a right. 

Chambke J. was of the fame opinion. • 

Barley took nothing by bis motion. • 


Bj 
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1807* 

Branton and \)thers, Aifignees of Jeyes, a 
Bankrupt, v« Taddy and Others^ Executors of 
Lyall. 

Where one of 'T'HlS*wa8 an a£kion brought to recover the fum of 
two partners un- ^ forty, eight pounds ten fliillings, claimed to be due for 

de 8 "rf*lnftwncc P^^*“*®* infurancc on certain policies underwritten 
upon fliipf, bf^c bankrupt for the deceafed. The defendants 
in his own name, pleaded the general ifiiie. Upon the trial of the caufe 
but upon their before Mamjietd Ch. J,, at the Sittings after laft Trinity 

connary^o^be GmtdhnU, it appeared that Jeyes and a perfon of 

6 Geo. s. e. * 8 . the name of Metealfk carried on the bufinefs of oilmen 
/. sa.f no afiion in partnerfhip; and it was proved, upon the crofs-exa- 
can be maintain' ^lination of a witnefs called on the part of the Plaimifis, 

premiums upon that, by agreement between Jeyes and MeUalfe^ whatever 
fuch policies profits fiiould aiife upon the policies underwritten by 
from the aflured. Jeyes were to be divided between them. It was objeded 
upon this evidence, that by the ftatute 6 Geo, i. c. 18 . 
/ 12 . the tranfadion was illegal, and that the Plaintiffs 
therefore could not recover. The Chief Juftice being of 
that opinion, they were accordingly nonfuited* 


Shepherd Serj. moved for a rule to Ihcw caufe why 
the noniuit ihould not be fet afide and anew trial granted* 
He adi^iitted that, as between Jeyes and Metcalfe^ no 
z&,\on hould be fuffained. That point bad already been 
decided. But Metcalfs was not a party to the contrafb 
upon which the prefent a£lion was founded: that contrafk 
was'between Jeyes fingly, on the one .fide, and l>yall^ the 
de<^fed, u^on thf other. In cafe of a lofs the a^ion 
moft have been brought againft ^e^ alone, and he was 
alone entitled to fue for the pren^iums. The validity 
of the contrail between Jeyes and Lyedl could not be 
afifeded any approprUtien which the fornfler might 

thiali 
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think proper to make of hia pr^ts* At all events the 
Court would not permit thofe who Itf d received thd be-^ 
nefit of the infurance to avail themiclvca of fuch an- 
obje^ion. 


1807. 

^ lllJ 

BRAH > OH 

.0. ’ 
TAosr. 


Mansfield Ch. J. It appeared upon the trial that 
Mekalfe and Jeyes were partners, and that thefe infur- 
ances were effe^ed on their joint account. The law, 
fays that <* no perfons ading in partnerChip (hall pre« 
fume to underwrite any policy for alTuring 0iips or mer¬ 
chandizes at fea, but that every fuch policy fliall be ipfo 
faSo void.** How then can an aftion be maintained to 
recover thefe premiums ? The ftatute would be mere 
wafte paper, if one of fevcral partners might undei write 
a policy for the reft. 

The other Judges concurring, 

Shepherd took nothing by his motion. 


See Booth v. Hodgson^ 6 Term Rep. 405. and Mitchell 
V. Cockburnef 2 H. BL Rep. 379. 


Hill v. Tucker, one, &c. Mo. n. 

'J’HE Plaintiff and a perfon of the name of Bailey Where bail call 
had entered into a recognizance of bail for one together upon an 
Thomas Parfins in a fuit depending againft him ^ this 
court. The prefebt adion was brought againft the De- furrender their 
fendant, an attorney, for negledling to render Patfons principal, one of 
in difeharge of his bail. The eaufe came on before ****"* 

at the Sittings after laft Trinity term at tairafeparate" 

, . aAion againft the 

attorney for negfeAingto eftft the render puruiaot to hie undertaking. 

B 4 
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W^minfitr, It appeared that befides' the fait againft 
Parfont in this Coiwt^'i feveral other actions were» at the 
lame time;^^ dependtlsg againft him ia the King's Bmch^ 
to all which he had put in bail. The Plaintiff, Bailey, 
and the reft of the bail, were defirous of rendering him $ 
and for this purpofe they applied to the Defendant, who 
was Parjitn/s attorney. He refufed to undertake the 
cbufinefs unlefs they would advance 125/., Bailey imme* 
diately paid 24/. lOJ., with which the Defendant was 
fatisfied. It did not clearly appear whether any part 
of this money was contributed by Hi//} but' nothing 
was paid by the other bail The Defendant afterwards 
rendered Parfom, in difeharge of his bail, in all the 
a£fions which had been brought againft him in the 
Kin£s Bench \ but negle£Ied to do it in the a£l:ion de¬ 
pending in this court, in which the Plaintiff and Bailey 
were bail. The learned Judge was of opinion that this 
was a j9int contra£i with the Plaintiff and Bailey, and he 
accordingly dire^ed a nonfuit. 

Shepherd Serjt. moved for a rule nlji to fet afide the non¬ 
fuit, and for a new trial. The queftion is. Whether the 
Plaintiff can maintain a feparate a<SIion for the injury which 
he individually has fuftained by the negle^' of the De¬ 
fendant. The Plaintiff and feveral other perfons went to¬ 
gether to the office of the Defendant, for the purpofe of 
employing him to render Parfons in the a£):ions in which 
they were refpedtively bail. But the mere circumftance 
of their accompanying each other on this occafion can¬ 
not ^niake it a joint contrafl. From the nature of the 
bulinefs to be performed, and the diftind) intitreft of the 
parties, it muft be* confidered as the ieparate retainer oi ' 
each. Each was defirous of beiifg freed ]fram'his own 
individual refponfibility; and that was the object of 
application to the Defendant. Suppofe two perfons, 
having feparate rights of a^ion, go together^to an at« 

, torney, 
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torney, pay him a funvof moneys and dire£l him' to 
inftitute proceedings in their bebalfi and that af terwards, ^ 
in the profecution of one of the funs, the attorney is . 
guilty of grofs negligence; it wilt not be faid that under 
furh circumftances the injured party could not maintain 
a feparate adlion for his own individual lofs. The re¬ 
tainer mult be taken reddendo fingula ftngulisn%xkdi the 
fame principle will apply to the prclcnt cafe. 


0 


*907.. 


Mansfield Ch. J. The Plaintiff and Bailey both 
employed the Defendant to render Parf:ns* in confe- 
quence of this retainer an undertaking raifed by im« 
plic'ition of law. The queflion then is, What under¬ 
taking will the law, under thefe sircumftancrs, io^ply ? 
The fituations and interefls of Wll and Bailey were the 
fame; they were mutually refponfible for each other; 
the act to be done would operate equally in favour of each; 
the one could not be relieved from his liability without 
the other. It is impoflible then to diflitiguifii the re¬ 
tainer by the Plaintiff from that by Bailey ; and the re¬ 
tainer being joint, the law will^ therefore, imply a cor- 
refpondent undertaking. 

Heath J. was of the fame opinion. 

4 

Rooke T. If Hill may maintain a feparate^£Iion, fo 
alfo may Bailey, 

Chambre J. It did not vejry clearly appear that any 
part, of the money was advanced by Hill, But, taking 
the cafe mod favourably for the Plaintiff, and fuppofing 
the whole confideration to have beet; paid by himfelf and 
Bniley, they were jointly interefted, and neither of tHemi 
therefore! could maintain a feparate a£litn againft the 
Pefeudanti 

. . Kttle itfufed* 
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;.xi. Kindred v » Wgg, Executor of Parker. 


The Court will 
not fet a6de a 
nonfuit-on the 
ground thaf the 
cafe ought to 
have been fnb* 
mitted to the 

juryi unkfsthis 
was dcfiredf on 
the part of the 
Plaintiff, at the 
trial of the caufe. 


^HIS was an a£lion brought to recover 60/. for board 
and lodging provided by the Plaintiff for the De¬ 
fendant's teftatrix. The caufe was tried at the» laft 
* 

affixes for the county of Suffolk^ before Lord Ellet^o- 
' rough Ch. J., when the Plaintiff was nonfuitcd. 

Shepherd Serjt. moved for a rule to ffiew caufe why 
the nonfuit (hould not be fet alide and a new trial granted. 
The circumffances dated in fupport of the motion were 
as follows. The Plaintiff and Defendant were both re- 

11 

htions of the tedatrix. She had redded upwards of 
two years in the Plaintiff’s houfe, and had two apart¬ 
ments, a bed-chamber and a dtting room, appropriated 
exclufively to her own ufe. She was provided during 
the whole of the time with board, wafliing, See. at the 
cxpence of the Plaintiff. A ffiort time before her death 
die removed to other lodgings. The learned Judge in¬ 
quired of the counfel for the Plaintiff whether they could 
(hew that any demand of payment had been made upon 
the teftatrii^ in her lifetime, or any account delivered in 
which this charge had been made, or whether there had 
been any,admiffion of the debt. Upon being anfwered 
in the negative, his Lordffiip obferved that this feemed 
to be a (fafe in which the Plaintiff had gratuitouily en¬ 
tertained a relation in expe£fation of becoming the ob- 
jgfl of her bounty at her death. He was of opinion, 
therefqre, that the a£lion could not be maintained, and 
direded that the Plaintiff (hould be nonfuited. Upon 
this ftatementit was contended in fupport of the prefent 
motion, that the leatned Judge ought not to have di* 
refied a nonfuit, but that the queftion (hould have been 
fttbmitted to the jury. It was their province do have 

drawn 
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irwn the inference, if the fads proved upon the trial 
arouldf in their opinion, have iParra^ed it. Had they^ 
found that the board and lodging wire provided under, 
the circumftances and with the view which had been 
fuppofed, the law would then have attached. But this 
was a fad for their determination. The want of evi¬ 
dence either of a demand made by the PlaintifF, or 
any admiilion of the debt on the part of the teftatrix, 
was not, in itfelf, a fufficieht ground for a nonfuit. 

Ti&e Court, interpofing, inquired whether the counfel 
for the PlaintidF had exprefled a defire that the queftion 
fhouH be fubmitted to the jury; for, unlefs that were 
the cafe, they could not in fairnefs accede to the prefent 
application. 

Shepherd faid he was not inftruded to date that they 
had defired it, and accordingly 

The rule was'refufed. 
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acceptor’s de- 
fauUi the Court 
will leave it to 
the jury tu pre¬ 
fume from cir- 
cumftances (fuch 
8& the payment 
of a part of the 


H(^ford V , Wilson. 

In an adtion rrvjiLg ^23 2n adion brought upon a bill of exchangCt 
againft the draw- drawn by the Defendant and indorfed to the Plain¬ 
change, intonfe- andjilfo upon an agreement, by which the D^end- 

quence of the ant promifed to pay the PlaintiA^ 5/., if he Would pro¬ 
cure. a tenant for a certain houfe belonging to the De¬ 
fendant, and get him 35c/. for his leafc.” The Defend¬ 
ant pleaded the general ilTae, and delivered a notice of 
fec'olF. The caufe was tried before Mamfitld Ch. J. at 
the Sittings in laft Trinity term at Wt;fiminjler, The 
only fa£ts which it is^material to Hate are the following ; 
bill, without any When the bill became due it was prefented for payment 
ebje*ftion to the acceptor, but was dilhonoured. The following 

S”) that no^^ce Nrnis, the holder of the bill, fent a letter by the 
was regularly two-penny poft to inform the Defendant that the bill 
givAi. ^ })qd not been paid. This letter was not produced upon 

the trial, nor had the Defendant been ferved with any 
didton account of notice for that purpofe. A uiort time afterwards Norris 
the admiiTion of met the Defendant, who advifed him to return the bill 
evidence .which Plaintiff, from whom he had received it. After 

been received,commencement of the action the clerk to the Plain- 
provided there tiff’s attorney called upon the attorney for the Defend- 
bc fufficient ant to intjuire into the particulars of the fet-off. The De- 
witl^ut It to au* fgujjnt’s attorney%at that time informed him that 6/. cx. 

ing of the jury. the Defendant on account of the bill, but 

The Defendant made no objection as to any want of notice to'the drawer 

promifed to pay ^f the acceptor’s default. With refpcfl to the other 
the Plaintiff 5/. • 

** if he would 

provide a tenant for certain premifes,* and get him 350/. for his leafe.” The 
Plainliff procured one S.t with whom the Defendant entered into an agreement, 
and received 5c/. a depofit. ^..beiog unable to complete his engagement, the De* 
fendanC afterwards confented to releafe him from the further performance of it, but 
retained the 50/. The Court held that this was a fubfiantial performance of the con¬ 
dition on the p-wt of tbf Plaintiff) and that be was therefore entitled to i;j;cover the 
j/. from the Dcfendantt 

. P“» 
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part of the Plaintiff's demand, viz. that which was 
founded upon the agreement for the difeofal of the hooTe* 
it was proved that the Defendant procned a perfon of the 
name of Stevens^ who offered to take the houfe, &c. at 
350/, An agreement to that effed was prepared; it 
was figned by Stevens and the Defendant, and 50/. was 
panics a depofit. Stevens was not able to complete his 
contra^, and the Defendant cunfented to liberate him 

m 

frdm the performance of the agreement, retaining the 
50/. as a forfeiture. The jury found a verdici in favour 
of the Plaintiff for the fum which remained due upon 
tlie bill of exchange, and alfo for 5/. upon the agree- 
ment relative to the hoitfe. 

A rule ntft was obtained in Trinity term for fetting 
afide the verdi£l and granting a new trial. 


I?©;. ■ 

u—i.■» 

IloaroRO 


•S'. 

WIL80S* 


Shepherd Serjt. now (hewed caufe» He obferved that 
the motion was grounded upon two objetlions. Pirjf^ 
As to the bill of exchange, that there was no pfoof that 
due notice had been given to the drawer of the non* 
payment of the bill; fecondlyy that the I'laintiff had not 
performed the condition upon which alone he could be 
entitled to demand the 5/. from the Defendant. As to 
the fir^ obje£lion, the circumilances proved upon the 
trial amount to a waver of the fuppofed omifllun of no¬ 
tice. When the Defendant met the holder df the bill 
he advifed him to return it to the Plaintiff, but find no¬ 
thing as to the notice. Afterwards the two'attornies 
met, and their converfation related to the bill; but Hill 
no obje£lion was made as to any defeft of notice. Be - 
(ides, the Defendant had made a payment on atcounr. 
If, upon a debt being chimed, a patt of it be paid, this, 
unlefs there be fomething to reilrain and qualify the 
effea of the payment, amounts to an admiffion of the 
whole demand. Neither, according to the cafes of 
Lowry*Sourduu, Dougl, 4^7. and Bilhie v, Lumley, 
V a %/. 
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1807. 

Horfokd 


V. 

Wilson. 


2 EaJI, R^. 46g,, can the Defendant refift the effic£l of 
^ thefe circumftancM bf pleading ignorance of the law* 
As to the fecottd o^edion» he contended that the con- 
trad! had been performed. Hie Plaintiff procured a 
perfon to take the houfe* with whom the Defendant was 
fatisfied i for he entered into an agreement with him, * 
and he received 50/. by way of eameft. It was true 
, that he afterwards liberated him from the further per¬ 
formance of the agreement, but he retained the 50/. 
This, however, was entirely the Plaintiff’s own choice; 
it was the refult of a fubfequent arrangement. He 
might, if he had thought proper, have maintained an 
afiion againll Stevens upon the contraff. But he was 
willing to wave the benefit of the agreement,'upon being 
allowed to retain the 50/. This then was a fubfliantial 
performance of the contradt on the part of the Plaintiff; 
for it could not be contended that he was bound to gua¬ 
rantee the payment of the 350/. to the Defendant. 


Bejf Serjt. centra, as to the point, obferved, that 
his motion was founded upon the admiffion of parol evi¬ 
dence to prove the contents of a letter, written by 
Norris to the Defendant for the purpofc of informing 
him of the diflionour of the bill, although no notice had 
Dccn received for the produ£tion of the original. \Manf- 
field Ch. L ^ remember that any fuch obje£tion 

was mad/! upon the trial. Neither will the Court fet 
afide a verdict on account of the admiffion of evidence 
which ought not to have been received, provided there 
be fufficient without it to authorize the finding of the 
jury.] * Wich refpea to the fccand point, he obferved, 
that the argunjent on the part of the Plaintiff proceeded 
upon a mifapprehenfion of the agreement. The Plain¬ 
tiff was to* procure not merely a perfon to ^ntroB, (for 
in that there would have been no difficulty), but a perfon 
who ^Ottld pay the Defendant the fum of 350/, for thefe 

* premifes* 
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preoaifes. The words of the agreemcHt, as proved, 
were thefc: “ If you let the houfe, suid get me i^eyhfor ** 
the leafcj I will give you 5/.’* He was not entitled . 
therefore to the 5/. unlefs the Defendant received the 
fruit of the contra£f. Stevens could not pay the nioney, 
and the Defendant, therefore, releafed him from the 
agreement. 

Mansfield Ch. J. 1 left it to the jury upon the cir- 
cuniflances proved at the trial to prefume a notice to the 
drawer. The evidence of the clerk was very material. 

It appeared that a payment had been made on ac¬ 
count of the bill and, in the converfation between the 
Defendant and AVr/V, no objeftiqn was made to the 
want of notice. As to the other part of the cafe, I 
think no doubt can be entertained. The Fiaintilf pro¬ 
cured a perfon who offered to take the lioufe upon the 
ilipulated terms^ The Defendant made no ebje^ion } 
he accepted Stevens, trifcred into an agreement wiili him, 
and received 50/. as a depofit. A rompromife after¬ 
wards takes pbice. The Defendant does not renounce 
the agreement, but retains the 5^0/., and difpenfes with 
the further performance of it. This, upon every prin¬ 
ciple of fair con(lru£iion, mufl be coniidcred as a fulfil¬ 
ment of the contract on the part of the Pljiiitiif. 

Heath J. was of the fame opinion. 

t 

Rooke J. It is not neceflary, in order to entitle the 
Plaintiff to recover, that he fliould have put the Defend- 
,ant in poffeffion of the 350/. It is fufikient if thertf lias 
been a fubftantial performance of tlie contrail. The 
Plaintiff procured a tenant whom the Defendant ac¬ 
cepted, with whom be. entered into an agreement for 
thefe premifes, and under that agreement reedved 50/. 
at a depofit* It is true that he did not afterwards iilfiff 


1807. 


Horfoed 

v» 

Wilson. 


on 
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Horfo&o 


V- 

.^Wilson. 


on the full performance oJF this'engagement* but he- 
rcti^ined the money which had been paid*.and thereby 
aiHrmed the contracts 

Chambre J. The Defendant, if he had thought 
proper, might have reje^ed Stevens^ He did not do fo; 
and the Plaintiff mull therefore be conCdered as having 
fulfilled his part of the agreement. 

Rule difeharged. 


JVflv. I*. Brennan and Anne his Wife v. Redmond. 

HIS was an a£iron for an alTauIt and battery, com- 

_ mitted, upon the wife of the Plaintiff Brennan* 

batteryi tlie De- rb r 

fendant juftify Detcnda’it pleaded a juCUfication as to the affauit, 

the affauU and and not guilty tu the reit of the charge. Replication de 
plead not guilty injuria, fud prsfprid, 5 cc. to the jaflificatioii, and to the 

andl^at the trial, g^^hy zfuniliUr. At the trial a verdift was 

avetdiA be found found for the Defendant upon the juftification, and for 
in his favour up- the Plainliffs, with a farthing damages, upon the iffue of 
on the juftifica- not guilty. 

tfon,andforthe \ t j r i -r , . « 

Plaintiff, with a ^ J“dg= thd not certify; but the Plaintiffs figned 

farthing damages, judgment, and fued out execution for the damages and 
upon the iffue of 5^/. 5/, colls. 
not guilty, the 

Plaintiff, unlefs n a a - 

the Judge certify, ^^Serjt,, on a former day, obtained a mic ni^ to fet 
will not been* afide the writ of execution, and for the return of the 
titled to niorc of 5^/^ which had been levied upon the Defend* 

iVges. referred to the cafe of Page v. Creed, 3 Term 

Rep) 391. 

s 

Cocleli and Lent Serjts. upon fhewiiig caufe obferved* 
that there was one circumfiance which diffinguifiied the 
afe of Page v. Creed frOm the prcfcftt.* The jury, iit 
' ‘ " (hit 


If, in an aflion 
of alfault and 
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that indaoce, had found a verdi£lE in favour of the Plain* 1807. 

tiff upon the jufttfication ; and, as tlyrc was a geiftral * 

plea of not guilty to the whole declaration, ho was placed ' v. 

precifely in the iame dtuation as if nojuftification had been R*®*io*»»* 

put upon the record. But here, the juilification has 

been found for the defendant: the effe^ of this is, that 

the affaulr, which is the only part of the trefpafs that 

has been juftified, is to be confidered as taken out of the 

declaration. The battery, therefore, has been put in 

iffue by itfclf, andeaprefsly found by the jury. 


Beji Serjt. was flopped by 

*rht Court. If there had b^en.no juftificatton, and 
the jury had by their verdi^ declared the Defendant 
guilty of the whole charge, it is clear that the Plaintiffs 
would not have had a right to full cods, unlefs the 
Judge had certified. How then can it be contended, 
that they are entitled to be placed in a better fifuation, 
becaufe the jury have found that the Defendant was 
judified as to a part of the trefpafb imputed to him in 
this declaration ? 

Rule abfolute. 




Bigg, Adminiftrator, v Dick. • 


Nov* i6. 


'^OTICE was given to the Plaintiff of judiiication The want of a 
“ of J. Viik and $• the bail already put in dcfciiption of 

“ for the Defendant, and of whom'the Plaintiff 
** before had notice." No notice of *bail had been be* ceptmg to them, 
fore given. 


Clacton Serjt. oppofed the bail, on the ground that 
neither df them was deferibed in fuch notice of Juftifi-; 
VoL. I. C ation 



i8o7* 

9iao 

V. 

X>tCK« 
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cation a* of any place or btifiiiefa» and that no other 
» defcription had »cr 'been giren before# The Court 
held that an excepnon having been entered* the Plaintiff 
muft have had notice of the pAace of abode of the bail| 
when he entered the exception in the filaaer’s book# 

Sayitj Seijt. for the Defendant (e). 


(«} PlSaSON V. WlLLIMtKTf X Feh X8o6k 


No notice of bail. Notice 
of jaftifying ** the bail of whom 
** yoo have bad notice**' not 
defcribiog them; beld by the 
Court to be good notice. The 
Plaintiff* when he entered bit 


exception in the filazer*# book* 
muft fee where the bail lived* 
and could inquire after them. 

Be^ Serjt. for the Plaintiff. 

Cvekett Serjt. for the Dc" 
fondant# 


if^e. 17. • Tullock V , Crowley. 

Security for J2B8T Serjt. moved that the Plaintiff might give fo- 
eofta IS not re* curity for the coftt* being an Englijhmant but a 

l^g^^fubjcdt “ Fraacti but the Court refufed to grant the 

tbeugh abroad# (*)• 

(n) The pradUce appears to *67. FtttgeraU r. Whitman^ 
be contrary in tbelQn^aBeneh. x Term Rep* 36s. Watters v# 
See /Vqy v. EAe, x Term Rep* Frjthattt 5 338* 
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Naylor and Another, Executors of Samusl iSTw. i*. 
Naylor, v , Collinge. * 


A RULE fiifi was obtaiaed in Trinity term, for an at- AcoTenant,by 
tachment againft the Defendant for the non-per* ® 
formance of an award. The PUintifFa had brought an expiration of 
adion for a breach of covenant committed by the Defend- his leafe, ail 
ant, in not keeping, and delivering up at the expiration of built'mgs, which 
hisleafe, in a proper ftaic of repair, certain premifeaof 
which he was tenant. Upon the trial of the caufe an, term, upon the 
order was made, referring all matters in difference be- demifed pre- 
iPireen the parties to arbitration. 

The leffce had covenanted, “that he ihould and pdandufed.bf 
would, from time to time and at all times during the the tenant, for 
continuance of the faid leafe, at his own proper cofts the purpofe of 
and charges, well and fufliciently repair, uphold, and • 

fupport, maintain, amend, and keep the faid meffuage buildings be let 
or tenement and premifrs, and all ereflions and build- into the foil or 
ings, then already ere£ted and built, as alfo all other crec_ otherwife fixed 
tions or buildings that might, thereafter, be ere£led and I^Qot'whem * 
built, in or upon the faid premifes or any part thereof, they merely reft 
in, by, and with alt and all manner of needful and ne. upon blocks or 
ceflary reparations and amendments «batfoever,*when, 


where, and as often as need or occalion ihould be or 
require, and the fame premifes, in fuch good an^ fuiE- 
cient repair, (hould and would, at the end, or other 
fooner determm ition of the faid leafe, peaceably and 
quietly furrender and yield up,* f*. . • * 

The arbitrator awarded, among othwr things, as fol¬ 
lows : that the Ddfendants ihould pay to tlie Plainti^ 
the fum of 90/., for and on account of the* breach of 
the faid covenant, fa far as the fame refpe^s the repair¬ 
ing and y^lding op in repair certain cre£lions aad 
buildings, ivAifi, during thttnrm granted hy the faid ha/if 

C a viere 
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Naylor 

COLLINGE* 
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Inverf ereeled and built an the /aid demiftd premifes by the 
/aid jfohn Collingef as tenant and oceupief thereof^ and let 
into and fixed to the foil and freehold thereof, and which 
were built and ufed for the purpofe of trade and mantfae* 
ture only, and %uere removed' and carried away by the faid 
John Coliinge, by whom the fame were built t and the 
further fum of 6o/. for and on account of the breach 

' of the faid covenant, fo far as the fame rcfpeds the re¬ 
pairing and yielding up in repair certain other erec¬ 
tions and buildings, which, during the term granted by 
the faid leafe, were ercfled and built on the faid deniifed 
premifes by the faid Jolui Collinge, as tenant and occupier 
thereof, for the purpofe of trade and manufaBure only, and 
ufed for that purpofe only, but which were not let into thi- 
ground foil or freehold of the faid.premifes, but were built 
and fupported on blocks or pattens of wood laid upon ike 
ground, and were, in like manner, removed and carried 
away by the faid John Collinge, by whom the fame were 
built.’* Neither of thefe fums had been paid, and the 
award was drawm in the above form, in order to give 
the parties an opportunity of obtaining the judgment of 
the Court upon the quellion, whether the different 
kinds of buildings which it defcribed, or either of 
them, were comprehended within the terms of the 
covenant. 

Sh^herd and Bayley Serjts. upon fliewing caufe, ob- 
ferved, that there were two queffions fubmicted upon 
this award to the deci(ion of the Court. Whether the 
Defendant was entitled to remove, id, thofe buildings 
which, during tlbe term, were eredled by the tenant for 
the purpofes of trade, and were let into the foil? Aifd, 
sdly, Thofe which were eredled for the fame purpofesj 
'and which were mt let into the foil, but refed on blocks or 
pattens f wood. It had long fiiice been determined that 
t£e tenant was entitled to lemoTC fopb buildings as ho 

had 


€ 
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had ere£led, during his term, for the purpofes of trade. 
It,was not the intention of the particf, in the prefeht 
inftance, to reftrain the operation of this general rule. 
The obje^I of the covenant was merely to provide that 
thofe buildings, which the tenant was bound by law to 
leave on the premifes, ihould be left in a proper ilate 
of repair* 



NAYLOR 

COLLIKC 


*The Court interpofing obferved, that the parties 
were precluded from all general argument by the exprefs 
words of the covenant. The queflion muft be confined 
to the conftrudtion of this agreement. What'then is its 
plain and obvious import ? The words arc, ** all erec. 
tions and buildings.” The Defendant, therefore, in 
order to fucceed upon this part of his cafe, mud prove 
that ere£l;ion8 and buildings raifed for the purpofes of 
trade, are in fa£f not eretflions and buildings, if the 
tenant meant to exclude buiUiings of this nature, it fhould 
have been fo exprcfied. The Court cannot go out of he 
covenant. The other point is equally clear in favour of 
the Defendant. The thing removed is defcribed as not 
let into the foil, but as refiing upon blocks or pattens. 
It is therefore a mere chattel, and is not an ere^ion or 
building within the meaning of the covenant. 

Serjt., who was to have argued on the other fide, 
deferred upon the latter point to the opinion of the 
Court, and it was ordered that upon the payment of the 
firft fum of 90/. the » 

Rule ihould be difcharge4» 


c 3 
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Jf a declaration 
be Bled on tbe ef- 
Jhih^vi% with the 
ufual notiec 40 ' 
dorfcd* the De¬ 
fendant ' 
plead in eight 
days from that 
time; although, 
by the rules of 
the office, no per- 
fon is allowed to 
iearch for a de¬ 
claration till the 
firft day in full 
term* 


Hutchinson v. Best, 

»T^HE PiaintifT in this eaufe having figned judgment 
for want of a pica, a tule mf$ was obtailied on a 
former day for fctting it afide, on the ground that 
it had been figned before the time for pleading had 
eipired^ 

Vaughan Serjt, upon (hewing eaufe dated, that the 
Defendant was arreded and held to bail upon a writ of 
capias ad n/pondendum returnable on the morrow of AH 
Souls, On the third of Novemher^ the ejUoin day of the 
term, a declaration was filed, de bene ejfe^ with the ufual 
notice indorfed, to plead iu eight days* Interlocutory 
judgment was figned on the afternoon of the eleventh, 
which was <he eighth day from the time of filing the 
declaration. He fubinitted, therefore, that the pro¬ 
ceedings were dri£lly regular. 

Beji Serjt. eontrh. It is true that the declaration was 
filed on the effoin day; but the Defendant was not ferved 
with notice; and as, by the regulations of the odice, 
no pevfon is permitted to fearch for a declaration before 
the firft day of term, he had no means of afeertaining 
till tftat time that a declaration bad been filed. Neither 
could the Defendant, when he took the declaration out 
of the offide, know on what day it had been filed; for 
iltk memorandum of the day is made in the office, nor 
was it indorftd on the declaration. The Defendant 
therefore naturally referred it to the fith, and conceived 
that the time for pleading would not expire till the 14th. 
If the eight days are to be computed from the ej^n 
ifjf the time for pleading willi in cafei fimilar to the 

prefent, 



IN TBB Fortt^eighth Ybar OP GEORGE III. s 

prefent, be in effe£I reduced from eight days to fire« 1807. 

contrary to the general rule of the Court. • * v , — 

■ HuTcniNsoit 

V. 

TSe Courtf after confulting with the officers^ obfetvedf Best. 
that when the declaration was filed on the day^ 
the D> fendant was bound to plead in eight days from 
that time. This was the fettled pra£lice, and the con* 
fequence of it undoubtedly was, that, in thefe cafes, the 
time for pleading would be abridged, fince the De* 
fendant could not fearch the book to difcover whether 
a declaration had been filed, till the firft day of the 
term. But he might afterwards take out a fummons 
to enlarge the time, and thus, if there were any in* 
convenience in the rule, it might ^afily be obviated. It 
appeared then that there was no irregularity in fign- 
ing the judgment, and the rule mud therefore be dif- 
charged. 

afterwards obfrrved that the Defcndgnt had 
fworn 10 merits; and the Court therefore permitted 
the judgment to be fet afide upon payment of all 
the cods. 


Austen and Others, Allignees of the Sheriff of 
Middlesex, v. Fenton. • 


AW. ao. 


^J^H£ Plaintiffs had fued out a writ of capias ad re- InanaAionon 
/pondendum in an aQion againft Berger and Parker, * ***’* 
upon which the former only was arrefted. The ffleriff 
returned nen eft mventus as to Porkerk Berger^ upon his the appearance, 

„ . * the Court, upon 

an^ppUcation by the Plaintiff, will order the day qf the appearance to be entered in 
the filazer’s book. 

Although, before the application to the Court, iffuc Has been already joined os 
|M plea of eemperuit ad die/ft. 


C4 


arredf 
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1807. 

Jl 

Auster 


V. 

Fknto'h* 


* 


arrcfti gave bail to the (heriff, but not having put in bail 
• above in due time* anaffignmentof the bond was taken 
. on the 30th of May* Upon the fame day bail was put 
in for Berger^ notice of which was left, two days after- 
wardsi at the houfe of the attorney for the Plaintiffs. 
On the fixth of June -an aflion was commenced upon 
the bail-bond «again{l Fenton^ Berger's bail. The De¬ 
fendant filed a plea of emperuit ad dientt and ruled the 
Plaintiffs to reply. The Plaintiffs replied nul tiel record, 
and were afterwards ruled to eater the iflue. 


Shepherd Serjt. on a former d iy obtained a rule call* 
ing on the Defendant to ilicw caufc, why the appearance 
of Thomas Berger (lipuld not be recorded according to 
the fa^i, as to the ti<ne of his appearance. He dated 
that bail above was put in for Berger on the 301)1 of 
May, but} as it was entered generally of the term in the 
fjlarer*s book, it v.ouUi of courfc relate to the fiill day, 
and u]tbn the produ^ion' of that book at the trial, the 
PiaIntitT, on the ilfue of tiul tiel rerord, would be non- 
fuited. He was compelled to reply m/l tiel record in or¬ 
der to prevent a judgment of mn-pros, the rule to reply 
having been given after Trinity ictm. 

Bayley Serjt. upon (hewing caufe, o'-ferved, that this 
was a nSw application. He had not been able to find 
any indance of a fiinilar motion. And there was no¬ 
thing ta the circumdances of this i.afe that could induce 
the Court to interfere in favour of the Plaintiffs. The 
only objeA of the proceedings upop the bail-bond was 
to put cods into the pocket of the attorney. No dep 
could be taken in the original adioii till Parler had ap¬ 
peared, and*it was wholly immaterial at what time fpe- 
ctai bail was put in by Berger, provided it was done 
before the appearance of Parker* The a£iion upon the 
bei^-bond was npt commenced till after bail wm aflually 

P^t 
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put in and notice ferved on the PlainttiF's attorney. It 
was true that the bond was afligned on the fame 4^7 
upon which the bail was entered; but the aflignment 
might be made at any time $ it was not conGdered as a (lep 
in the a^ion. At all eventSa he obferveda the application 
in this cafe came too late, as the plaintiffs bad already 
replied nul tUl record* • 


as 



Austen 


V. 

FfNTON. 


Shepherd Serjt. contra. The Plaintiffs were ruled to 
reply in the vacation, and they were therefore compelled 
to deliver a replication in order to prevent judgment of 
non-pros from being figned. He Hated that the obje£I of 
the action upon the bail-bond, which had been delayed 
at the requeft of Berger, was to ^ompel the parties to 
apply to the Court. In that cafe the Defendant would 
have been required, as the condition of obtaining a ilay 
pf the proceedings, to put in bail for Parker. 


*TI:e Court. The entry of bail relates generally to the 
term, the effe6b of which muH be, that the a£lion, 
though pioperly commenced, will be defeated. There 
ran be no reafon why, for the purpofe of obviating 
thii^ confequenoe, the entry ihould not be made according 
(o the truth of the fa£l. 


Rule abfolute. 
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1S07. 


JVtfV* <!■ ■ 

A manflaugh- 
ter committed in 
C^ittafhf an alien 
eneiny» who bad 
been a prifoner of 
wari and was 
then afling as a 
mariner on board 
an Englifi} mer¬ 
chant (hip. on an 
EngHJhmant 
cannot be tiied 
here under a 
commiffion if’ 
fued in purfo- 
ance of the fta- 
totes 33 Hm, S* 
and 43 
Gea. 3- e. ua* 
/ 6 . 


The King v, Aktonio Dbpardo* 

fjpHE prifoner was tried and eonri£lcd at the Old 
Bailey on the 3^th of Offoher i8e7> before Lord 
Mllenhrwgb 6. J. and Tbmpfen B«, under a fpecial com- 
miffion iflued by virtue of the ftatutea 33 He$t* 8* e. 23. 
and 43 Geoi 3» a 1upon en indi£lment for fe- 
lonioully killing and flaying Wm, Burnt at Cantmt in 
Chinttf in parts beyond the feas without England*** 

At the trial it was proved that the deccafed was an 
Bn^iybrnan^ and a mariner belonging to the Alnmek 
CajlUt a (hip in the.fervice of the JmHo Company, 
having letters of marque. That the prifoner Depanh 
was a Spaniardt and bad been a prifoner of war on board 
his Mkjefly's (hip the Bltnbeim% that two or thiee 
months before he committed the offence, he entered as 
a volunteer on board (he Alnvnch Cafiltt at Pukpenang or 
Princtef (Pales's IJland^ which is under the dumtnion of 
his Majefty, and received the ufual bounty; and alfo 
that.on the day before the perpetration of the a£l, he 
received fome part of his pay: that at the tinie of com¬ 
mitting the offence, he was one of the crew of the 
Alnwick Ca/lle, which was then lying near Cant§n% in a 
part of‘the Canton river, about one-third of a mile in 
width, within the tideway, at the diftaiice of about 8n 
miles ftom the fea; that the prifoner went on fliore 
with others of the crew, and there mortally wounded 
the deceaied, who was afterwards carried on board the 
ihip,* where he died on the folbwingday. 

Poubts being entertained whether the prifoner was 
an objedk of" the fpecial commilfion ifltied under the ftan 
tutes before mentioned, the Court was pleafed to op» 
der the caic to be ftated for the opinioa of the twelvo 

Judges. * 

5 Bwrrwgk^ 
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Burroughs for thePrifoner* admitted, that though the 1807. 
urhole tenor of the ftat. 33 Hen, 8.* c. *3., which givea.th« • ^ 
eommillioBers a jurifdidbon in the cafea therein men- p, 
tioned, fcems clearly to point at offences committed Dariano. 

within the king’s dominions, it was now too late to con¬ 
tend that it applies exclnfively todiich 1 for, on account 
of the words **or nuithoutt* which are found near the 
end of the firft fe^lion, the a£t has been held by Lord 
Hoft and others to extend to offences committed out of 
the king’s dominions. By the ftat. 43G«r. 3. r. xij* 
the fame law is extended to accefiaries, and to man- 
ilai^hter. The queftion to be deckled, in fubftance is, 
whether an alieit enemy, having done nothing to diveft 
himfelf of that ebarader, comndtting an offence'in a 
country not within the king’s dominions, is amenable 
to the laws of England* An alien is not in general 
fttbjedi to the laws of another country: by a medium 
indeed he may become fufajedf to them, if he places 
himfelf within the range of thofe laws. AdheVence to ^ 
the king’s enemies is treafon: and by the exprefs provi- 
fions of the fiatute 35 lEn. 8. e, 2. treafons committed 
either within or without the realm may be tried here, 

I Hide P, C. idp. But if an alien adhere to the king’t 
enemies without the realm, that is no treafon, unlefs he 
hath been previoufly domiciled here, in which cafe it 
has been decided that his adherence is treafon! A fob- 
jed of Spain cannot direft himfelf of allegiance to the 
Spanipt king. Hem poteji enuere patriam. And two or 
more co-ordinate abfolute allegiances cannot be due from 
one perfon to feveral independent princes, x Hale P. C, 

68. The prifoner camnot difeharge himfelf of his na¬ 
tural ailegiattce by fwcaring allegiante to a new prince. 

His very afk of becoming a volunteer on (loard our ftiip 
was high treafon to the King of Spain, an* adherence to 
his enemies. The prifoner might, though abroad, have 
hncome* fubjeft to the laws of this country in dhree 

waysj 
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1807.ways; by naturalization, by becoming a denizen, or by 
Tbe&NG * allegiance; .but he could not, byen- 

V. . tering on board this fliip, by making a contra^, not with 
4>sPARDO. fovereign power, but with a company of private 

merchants, become amenable to our laws. If he had 
been on board a king’s (hip, in the pay of the crown, 
perhaps it might have been otherwife. All the obliga. 
tions an alien incurs, are local and tranfitory. The 
prifoner, it is true, while on board the Blenbam^ was 
under the protection of the King of Great Britam* But 
he was not domiciled at Pulepenang, where he became a 
volunteer; he was a prifoner of war; he was on board a 
(hip there by compulfion, not by choice; and when he 
went away he had T|.o animus revertendi* He thence 
goes into tlie dominions of the Emperor 6 l China^ and 
commits a crime there, for which he might have been 
punilhed by the laws of that empire; but his olhtnce 
had' no inception in the country in which his local alle* 
glance (br a time had been due to the King of Great 
Britain, If a foreigner come and live here, and then 
quit the realm entirely, and commit a crime abroad, this 
country has no jurifdidlion to try hitn. It is impol&ble 
that a foreigner living in a country where our laws dq 
not attach, (hould be amenable to our laws. The pri« 
foqer is in the fame fituation as if he had orlginallyen- 
tered into the fervice at Canttn, His contract with the 
merchants was void {a), 

m 

Heath J. The Court of Common Pleas were dt* 
vided in opinion (^), whether a prifoner of war could 
recovet bis wages on a contraCI to woric his way home. 

{a) Srd vidf 'Sparenherg v. (i) In a cafe of Maria v,. 
Bunmnt^ntf i Be>j'. ^Pull, 16j. Hall, fee note, pofi. 


Grose 
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Gross J* It was aot contended'in that cafe that the 
Gontraft was void} but it was doubted whether the 
FiaintiflF could enforce it during the war. 

0 

Heath J. It was confidered that the king might 
recover on that contraA. 



I 1807. 


The Kimg 

De PARDO. 


Mamsfzbld C. j. And if he did not, the prifones 
might enforce it after the conclufion of a peace. 

No protection was afforded to the prifoner by the 
laws of this country, which might impofe on him the 
reciprocal obligatiotkof allegiance. Neither of the cafes 
that will be cited of 'foreigners* tried by virtue of* 
8 , c. ig. eftablifhes that the prifoner’s ofience 
^mes within this junfdiC^ion. In none of thefe cafes 
had the perfons indiCled the benefit of counfel, and they 
paffed fub ftlenth* The Admiralty Court proceeds oti 
principles different from thofe of the common law! The 
flat. a8 Hen. 8. c. 15. merely altered the mode of trial 
in that court, and its jurifdiCiion (till contmues to red 
on the fame foundations as it did before that ; it is 
regulated by the civil law, et per cmfuetuilnes marimf, 
grounded on the law of nations, which nnay pofflbly 
give to that Court a jurifdiSion that our common law 
has not (d). The Englijb law looks only, at the place 
where, , and the perfon by whom, the crime is (;pmmK* 
ted; and the prifoner .cannot be tried here without an 
extenfion of the known law. 

Abbott for the profecutton. The deceafed wa*s a 
Brlixjb fubjeCt; and Depardot a fuhjc^ of a (late hollile 
to his majelly, was made a prifoner of war, and while 
he refided in a fettlcment within his majefly^s dominions, 


4 


{a) Vide 3 iia. 


he 
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1807* , be teceited t gmt benefit In the permiffion glten him 

* 7 ^ * to tfiiime the chandler of a mariner on board an Eng- 
9 lyh merehant (hip: whSft invefted with that changer* 
Diraaao. iie commits this crime. His contnA with the mer* 
chants was nlid $ he had received his bounty on enter- 
ing, and part of his wages; he was under the protec¬ 
tion of the laws of England^ and confequently was 
bound to obey them. This is not the queftion of two 
co-ordinate abfolute allegiances. All writers admit that 
though a fubjedt cannot (hake off his native allegiance» 
he may owe a fecond allepance of a local and temporary 
nature. It is admitted, that if the prifoner had com¬ 
mitted this crime in the TbamtSf he might have been 
tried for it here. He is equally amenable, though he 
has committed it at Canton, It is clear that the laws of 
every (late bind thofe who are under the protedlion of 
them. It is admitted this ftatnte extends to cafes out of 
the king's dominions. The two firft cafes that were tried 
under this (latute were thofe of Chambers^ an Engtifij 
failor, for the murder of an EngUJb failor at Batcehna in 
8/om I and of Ealing^ an Engl^nnan^ for the murder of 
an Engkjkman^ at DoHart in Sweden, It is laid down by 
I«ord Coke, that the conftable and earl marihal (hall try 
the murder of an £ng/j/Bman committed by an EngUflt<-^ 
man in parts beyond the fea, 3 htfi, 48. The appeal of 
murder of one EngUfinum by another (hall be tried by 
the con^able and marihal, Stmmdf, dy. Thus it appears, 
that prbviottily to the (lat. 38 Hon, 8 . there exifted an 
authority to try tho crimes of fillijMIt committed on 
fufaje^s out of the realm, though it was difufed before 
the phiod at wMch that was paffed, r Hedt P. C. 
355. Aumnd^, The ftsf. 33 Hm, 8. t, 33. was not in^ 
trodudlory of a new law, it only tntrodueed a better 
mode of trying according to the old law, and of carrying 
its principle into effedi, a principle confonant to fhe 
lawsi of all nationsi that futjcdls, wherever they may 

be, 
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bei afeamenablis to the laws of theii;own country. The 1807. 
prifoner was* at the time of committing thia offence, a ‘xheKiai 
jhibjed of Great Britain. One who receives the pro* ' v. 
tedion of the laws, is fubjed to the laws. The whole 
of the treatment he received, and the engagements he 
was permitted to enter into, at Pulopenang^ were bqne* 
fits, conferred on him by the laws. Prifoners of war 
were originally put to death} then condemned to per* 
petual flaverys to this fucceeded the fyftem of ranfom« 
ing; and the pradice now is to eichange them. Byn- 
kerjhaek, ^wji. Jur. Puk. tih. r. i. But after an ene¬ 
my is become a prifoner, all that he receives, is grace 
and favour $ his Jife itfelf is prolonged by grace and fa¬ 
vour ; it is grace and favour that he fftall be tried by the. 
municipal laws of the country where he is a prifoner, 
infltead of martial law, which is more fevere. He is not 
then lefs amenable, becaufe he happens to be out of> 
the realm, if he continjaes, as the prifoner did, under 
the protedion of the laws: for it will, not be ar^ed, 
that if an EngHfiman had taken the life of the prifoner, 
he could not have been tried by this commiflioo. Every 
cafe decided under the ftatute 28 Hen. 8. c. 15. b an 
authority for a like decifion under this ad. It is not 
neceflary to inqube what authority the Admiralty Courta 
had before the paffing of .38 Hen. 8 . r. 15., becaufe the 
commiflion under which they now fit only authorizes 
them to try the offences named in that ftatute. Xhat 
commilfion would not enable them to try an alien* for 
the murder of an alien committed in a foreign (hip. It 
extendi only to luttve fnbjeds, or fuch as receive the 
protedion of the laws of this country $ and as. that Ifa- 
tttte eoablei.the commiffioners to try offiitaces committed 
on the hjigh. fewis fo does the ftatute of 33 H. 8. c. 33. 
give po#cr to try offend committed any where without 
the lealm by thofe who ate in the king’s allegiance. 

• Them 
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1^07. 

The KiMO 


V. 

DsrAUDo. 


There are three recent cafes of the trials of foreigner# 
fur iimiUr offences under 28 Hm, 8* The firff in cider 
of time is that of Frartfsts Antoine Sauvajbtt a Frencft 
prifoMcr of war, who was indited for the murder of 
Moftcaut another French prifoner of war, on board the 
Tnton Eaji Indtaman, upon (he high fcas, at the en-* 
trance of the Enghjb Channel, in September 1 9>. He 
was convidied of manflaughter, and burnt in the hand. 
This was a (hort time after the a6l 39 Qeo. 3. c 3)./ 1. 
received the royal affent (n). The fecond cafe is that of 
^em PrevSti a Frenchmant who had entered at FalmMth 
as a mariner on board the Lady ^hore tranfport: he was 
indited at the Old, Bailey in December p, 99, for *< that 
on the high f^a's, within the jurifdi6\ion of the Admi¬ 
ralty of EnglatAf with force and arms he affaulted and 
murdered JFtlcox” the mailer of the Lady Shore, a tranf¬ 
port, The offence was committed in Auguji 1 797, off 
Cape Trion in Afrua, on the paflage to New South IFalec* 
He was convicted and executed, it is not known whe¬ 
ther he was a prifoner of war o. not. The third cafe is 
that of Acow, a Chinefe mariner, who was tried for a 
murder committed in May i 8 o 5 , on another Chinefe 
mariner, on board the Travers EaJl Indtaman, on the high 
leas, about 20 leagues from the Azores, in the courfe of 
the homeward voyage, from which circumdances it ap¬ 
pears diat the prifoner mull have entered on board that 
fhip fbroad. It is true that none of thtfe peifons had 
the Benefit of counfel upon their trials, but they had the 
benefit of that humanity and difctetlon which fuggefted 
the propriety of the prefent argument. The ftatute of 
33* Hen* 8. muil therefore be oooftrued in the fame 
ner as that of iS Hem 8. And the jurifdidlioit gives 
by the former, muft be deemed to eitetid to all of* 


I 


C«) Tiist was on 10th May, 1799. 


fences 
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33’ 


fences committed afhore in foreign countries* as the 
latter has been held to comprehend thofe committed on 
the fea {a), 

{a) No judgment was ever given in this cafe* but the pri« 
foncr was afterwards difcbarged. 


, 1807. 
The King 


V. 

DarAROO* 


Maria v. Hall. 


ASSUMPSIT. Thefirft 

count of the declaration was 
for labour care and diligence* 
by the Plaintiff done perform¬ 
ed and belilowed in and about 
the bufinefs of the Defendant* 
at his fpecial inllance and re- 
qucil. The ad was a quantum 
meruit thereon : to thefe were 
added the common money 
counts. The Defendant plead* 
ed, that the faid yofeph (the 
Plaintiff} is an alien enemy, 
burn in foreign parts, to wit* in 
Spain, out of the allegiance of 
our lord the King* and within 
the allegiance of a foreign king* 
to wit* of the King of Spain, 
to wit* at I^ndon aforefaid, in 
the parifli and ward aforefaid* 
and that the faid ^q/hpA came 
into this kingdom without let¬ 
ters C'f fafe-conduA* and that 
the faid jf^eph, before and at 
the time of the commencement 
of this fuit* was and ftill iaa 
prifoner of war in this king¬ 
dom* to wit, at landpn, ^c. 
and that before and at the time 
of the commencement of the 
faid fuit* the King of Spain and 
bis fubjeds were, and flill are* 
at open war with* and the ene¬ 
mies of, our faid lord the King 
and his fubjtASi to wit, at. 
VOl. I, 


London, ttfe. The Plaintiff re¬ 
plied, As to the faid plea* as 
far as the fame relates to the zft 
and 2d counts of the decla. 
ration, (with a proteftation 
againd the infufficiency of the 
pica,) Tbat he the faid Jofeph, 
before the time of the doing, 
performing* and beftowing the 
work and labour, care, and di¬ 
ligence in the faid declaration 
mentioned, to'wit* on the ifh 
day of ^anuarj, tsfe. in parts 
beyond the Teas, to wit, at 
London, 13c. was made a pri- 
f- -ner of war by certain forces of 
his prefent majelty King George 
the Third, and before and 
at the time of the doing per¬ 
forming and beftowing the faid 
work and labour, care |ad di* 
ligence, was* by and with the 
confent of the commanding 
officer of the faid forcef^ put 
under the care and enftody of 
the faid George, to be by him 
carried and conveyed* as fucb 
prifoner of war* into this king¬ 
dom, to wit* it London, 
and thereupon* wbilft the faid 
Ifqfeph was fo under the care 
and cuftody of the faid George, 
and before the doing perform¬ 
ing or beftowing of the faid 
work and labour, care and d^- 
D Itgencej 
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1807. 

Maria 

v. 

lIlLL. 


ligcnce, lo wit, on the day and 
year lafl atorelaidt hoK.iv/h 
iSc. the fail! (?ejr^e letaincdtbe 
faid Jefeph for certain hire and 
reward to be therefore paid to 
the faid yqft-ph, to do, perform, 
and beftow the faid work and 
labour, care and diligence, iu 
the faid declaration mentioned. 
And the faid thereupon, 

whilft he was lb under the care 
and cuftody of the Oiid Ciorgt't 
to wit, on tlie day and year lail 
aforefaid, and on divers other 
days between that day and the 
commencement of this fnit,did 
perform and bedow the faid 
work and labour, care*aud di-> 
Itgence, on the faid tetainer of 
the faid Gecrggf and at his fpe> 
cial intlance and requed, to 
wit, at J^ttdon^ l^c. And as 
to the faid plea, fo far as the 
fame relates to the other c<;unt8 
of the declaration. That he 
the faid Jofeph^ before the 
commencement of this fuit, to 
wit, on the til day ol'Jeimaryt 
to wit, at Londnii 
came into this kingdom under 
the protedion of His prefent 
Miyefty King George the Third, 
and remained and continued in 


The cafe was twice argued t 
firll by Shepherd Serjt* in fup* 
port of the demurrer, and Bay“ 
ley Serjt. centra ; and again in 
a fubfequent term, by Lins 
Serjt. in fupport of the de¬ 
murrer, and Bejl Seijt. contra^ 

Argument in fuppert of the 
demurrer. — The quellion is, 
whether, under the circum* 
ftances dated upon this record, 
the PUiiuid'is entitled to main¬ 
tain an action in a court of 
common law. The general 
principle that an alien enemy 
cannot maintain an ad ion, has 
been fo fully recognized in the 
cafes of Brandon v. Piejbitt^ 
6 Term Rep. 43, and Brijlcou 
V. Tinners^ 4 Tern: Rrp. 36. 
that unlefs fume ground of dif- 
tiiidion can be edablilhcd be* 
tween the cafe of a commem 
alien enemy, and that uf the 
PlaiiitilT on this record,the de¬ 
murrer mull pH. vail. It will be 
urged, perhaps, that the Plain¬ 
tiff is a prilo* er at war. But a 
piifuner at war, fo far from 
luling the charadcr of alien 
enemy, rather ftands in a more 
odious light than an alien ene- 


this kingdom under the pro- made 

tedion pf bis faid majelly from prifonc-r; lince the very eba- 
thcncc* continually until the Mdcr of a prifoncr at war, im* 
commencement of this fuit, to perfon has ac« 

wit, it London, ^c. To this tually committed hollilities up. 
thyc was a rej^neder, demur- of ihis country. The only de- 
ring'generally to fo much of cifion which can be fuppofed 
the replication as relates to the operate in the Plaintiff’s 
xH and ad counts of tbedecla. favour, is that of Sparenhurg 
ration, and jendering iffue as Sammiyne, 1 Bef Isf Pu/L 
to fo much as relates to the • but althongh fotnc inti- 
other counts. The fur-rejoin- matlons were thrown out by 
derjomcdiiidemurrcrandiirue. ‘he Court in that .cafe, which 

feem 
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feem to fupport the prefent 
PUintilT’s. right of adlioOf yet 
the ultimate determination of 
that cafe will be found to efla- 
blifli nothing more, than that 
a prifoner at war, not an alien 
enemy born, but who has ac¬ 
quired a temporary character 
of alien enemy from the adt of 
hoftility in which he was taken, 
may maintain an adlion. There 
does not feem to be any ne* 
ceflity for eftablilhing a diffe¬ 
rence between the cafe of a 
prifoner at war, and that of any 
other perfun being an alien 
enemy, in refpedt of the right to 
fue; fince it is the unifoim 
practice of nations at this d.y, 
that all thufe who are in the 
unfortunate (ituation of pri- 
foners at war, are either main¬ 
tained by the ftaie m which 
they refide, or by the (late to 
which they belong. And th'iugh 
ii.decd a prifoner at war up«m 
Ilia parole, is not fo maintain¬ 
ed, yet in cafe of his feeling 
any difficulty arifing from his 
own peculiar iitiiation, he al¬ 
ways Has his option to furrcii- 
Ucr himfelf to ptifuii, in order 
to receive the fame benefits 
Mhieh are extended to other 
piifoners at war. In the cafe 
of the three Spanjjh failois, 
a Bl. 1324 ibis Court refufed 
to grant a writ of habetn corpus 
to bring up three prifoners .at 
war on account of ill treatment, 
cnnfidcring them as nut en¬ 
titled to any of the pri«ildges 
of Englijbmitu Now the writ 
of hahsas corpus is only a 
iummary m^de of obtaining 
the lltme lemedy which might 


otherwife be had by an adlion * 
of trefpafs; and if a prifoner 
at war cannot maintain tref- - 
pafs, there is no reafon why he 
fliould maintain any other ac¬ 
tion. It is true indeed that an 
indiiltnnent will lie for beating 
or otherwife ill-treating a pri- 
foncr at war; but the reafon of 
that is, that fuch adts are againft 
the king’s peace, for the breach 
of which the king may fue; 
but the moment a man becomes 
alien enemy, lie himfelf forfeits 
all right to ciaiin the benefit of 
the laws by filing in any of the 
king’s <;ourts. Dysr^ fo. 2. b* 
Co. Liu. 129. h. With regard 
to the implied protedtion which 
an alien enemy may be fup- 
pofed to enjoy from the ftate 
during his refidence in tin; 
Ciunf.y, all argument on this 
I'icatllccms to be doae away by 
the exprefs pmvi'.i m intiv- 
duced into AlagKa Ch.'.riat 
c. .V. a 57. in favour uf 
merchant It rangers, the latter 
part of which declares, that 
mevclunts, natives of an hol- 
lilc Hate, being found in this 
country, (hall be attadhed by 
tiicir bodies until it be afeer- 
tc'iined in w hat manner thj Lug- 
l:jh mfrehants are treawd ia 
the hoftile (late; from which 
it may he inferred, that all na¬ 
tives of an hollile Hate, except 
merchants, being found in this 
country, tq^y be treated as 
enemies. . 

Arguments for the Plaint:']'. 
—Primd facie every perfon rc- 
fi'ient in this country is entitled 
to maintain a» adllon. Unlefs, 
therefore, feme authority cXn 
D % be 



Maria 


V. 

Hall. 
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1807. 


Maria 


V. 

Halu 


« be ihewn for excluding i per- 
' fon in tbe Pldiiitilf’s lituation 
from exerciGng that right, the 
dennurrer muft be overruled. 
The plea of alien enemy has 
always been deemed an odious 
pica; the Court therefore will 
not willingly extend its opera¬ 
tion. The principle on which 
that plea was introduced into 
OUT law, was to prevent the 
fubjeAs of the enemy from 
drawing property out of this 
country to ftrengthen the ftare 
with which we were engaged 
in war: it is obvious that fuch 
a principle cannot a^ply to the 
cafe of a prifoner at wiri who 
being a perfon commorant in 
this country, may be prevented 
from carrying out of it any 
property that be may acquire 
during bis refidence here. It 
has bee*n faid that tbech.-tra<ner 
of prifoner at war impiici, 
that (he perfon who bears that 
character has committed actual 
hoftilities; but that confe- 
quence does not necclTarily fol* 
low, fince many feamcn are 
taken prilbners on board mcr* 
chant vefiTeis, without having 
been engaged in any atSt of huf* 
tility whatever. In all tbe cafes 
which *bave occurred, v.-hcre 
the plea of alien enemy has 
been fopported, it has appeared^ 
that the perfons fuing ftill con* 
ticKied in adual boflility; but 
the moment that an enemy has 
accepted the condiflons which 
are extended to prifoners at 
war, his hgftility ceafes; he 
receives proteiHon from the 
Aate by which he is captured, 
and in confcquenci: of that pro** 


, te^tion, he owes obedience to 
that.Rate. If a prifonei' at war 
is murdered, the guilty perfon 
may be indidled : this was not 
attempted to be controverted 
in the late cafe of The King v. 
Innes. An alien enemy, as 
fuch, cannot be indidted for 
treafon, Calvin*i cafe, 7 Co. 6 b. 
The King v. Tucker, 1 I.d. 
Ray. I. ; but if an alien enemy 
be taken under the king's pro> 
tedion, he may be indidled, as 
was done in tbe cafe of the two 
Pertuguefe, cited in C.alvit^te 
cafe. In Wills v. Williann, 
X L4, Ray, sSz. i Sa1k. 46 . 
S* C., the diRindlion between 
an alien enemy commorant 
here, or commorant in his own 
country, is exprefsly taken: for 
Treby C, J, fays. An alien cne- 
my who is here in protection, 
may fue on his bond or con¬ 
tract; but m alien enemy, 
abiding in his own country, 
cannot fue here. It alto ap¬ 
pears from th.'il cafe, that the 
protection nccelTary to give a 
right to fue, is not conHued to 
letters of fafe-conduCt; the 
terms ufed in that caft being, 
** Per licentiatn et fuh profee- 
** tione regis.** Now lendcnce 
in the country, and particularly 
that of a priforer at war, im¬ 
plies licence of the king. 

Rooks J. According to the 
report of that cat-, i LtUin* 3 .*. 
jt was faid, ** If he came here 
** in time of war, and had cun- 
** tinned here without didurb- 
“ ance, it flioidd be intended 
** that he came with a licence.” 


The 
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The lame doAriae is recog¬ 
nized by Mr. Juflice Heathy in 
Sfarenburgh^.Bannatyne^ who 
fays, There may be a protec- 
** tion ariAng from Atuation/* 
And indeed the principle laid 
down in that cafe leems to go 
the whole length of fupporting 


the i>refent Plaintiff’s right of 
adlion. • 

Cur. adv. vulu * 

It was undeiftood that no. 
judgment was ever given in this 
cafe, nor was it mentioned 
again, until it was alluded to 
in the above cafe-of Defarda* 



V, 

Hall. 


Ex parte Abney. 


AITGHAN Serjt. moved that EUzahtfj Akiey^ a 
feme covert, might be permitted to p^fs a hue as a 
feme foie, upon affidavits which Hated the following 
fa€ls : She being poireiTed of a conAdcrable landed pro¬ 
perty for her life, her hufband, in confideration thereof, 
by his marriage-fettlement appointed to her a rent- 
charge of 50c/. per ann, out of certain lands, for her lire 
ill cafe (he Ihould furvive him. On the j 9th of Juiy 
1805 he became a bankrupt: a commiflion tifued, to 
which he did not appear, but abfented himfclf from 
home, and went beyond feas; it was believed he was 
jiving and was in America, but it was not certainly known 
whether he was living or dead. The wife was dcGrous 
to fell to the aifignees, who had poiTeifed thcihfelves of 
all the lands, her reverfionary iatereft expedant on her 
hulband’s deceafe, as well in her own ellate, *ss in the 
re at-charge. 


The Court will 
not interfere to 
authenticate a 
Anc levied by a 
married \v«.)[iian 
in the abfcnce uf 
her hufband, 
though he has 
becomc'3 bai.k- 
nipr, and omit¬ 
ted to fon-mder 
himfeif, and is 
gone beyood 
feae. 


thought that the circumHances of tliji^cafe 
-might make it an exception to the rule laid down in 
Stead Izard, l New Rep. 312. Compton v. CcUinfon, 
1 H» B!. 344. AIorcau*& cafe, 2 Bl. 1205., and other 
cafes in which the Court Jiad faid, ** We will not in- 
tcrfcf^ :• yaleat quantum.” If the hufband choofes to cn- 

D 3 ! 
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1807. 


£x part9 
AI^sby, 
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ter and avoid it| he may. If he does qot| ic will bat 
her heirs. 

Man8H£(.o C. J. Ko doubt a fine levied by a marl 
ried woman will bar her heirs, if her huiband does not 
enter. But the difficulty is, how the Court can pel* 
mit her to levy a fine, when the hufband may enter 
and bar it. There was a very ftrong cafe, in which the 
hufband was a fugitive and bankrupt, and the wife had 
contradled for the fale of her feparate eilate. But we 
refufed the writ upon that application. We can here 
make no order to fandlion, or add validity to the fine. 
If you mention that (he is a married woman, it is bad 
on the face of it. A^ as you (hall be advifed, but the 
Court has nothing to ^o in the matter. 

Rule refufed* 


A’flf.2X. 


Alger i’. IIefford. 


Where an or- Defendant, upon fubfiituting to be his 

dcr is obtained attorney in iicu of Sherwood^ obtained an order that 

torney*8 bill, and bill of cofts (hould be taxed, and that he 

delivering np all fitould deliver up all books, papers, This order, 

papers, fiff., ^yith the prothonctary*s allocatur indorfed thereon, ac- 

w^tch^ihJ*nrn-°^ cording w tlic ufual pra£lice, was taken from the oflficc 
by &m\th^ who fent a copy of it to Sherwcid. 

A rule was obtained on a former day, calling upon 
(liew caufe, why he (hould not deliver the ori¬ 
ginal order to Shervi^odf and why he (hould not pay the 

ney is entitled, in cods of the application, 
the (irt^ inftance, 
to the pnOelTiun 

of it, for the purpofe of enforeiog payment of his bilk 


which the pro 
thonotary, ac^ 
cording to the 
ufaal pra^ice. 
indor(eB bis aiio- 
fatutf the at tor- 


f 


Jflarjhatf 
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Marjhall Serjt., upon (hewing .caufe againd llic rule, 1807, 
dated, that the party obtaining art order w'as always con- \ ' 

fidered eiititled tu the poirelTion of it, and that Sherwood 
might get the allocatur indorftd upon the copy. If the HtFroan. 
original order were given to him, the Defendant would 
have no means of enforcing the delivery of the papers. 

Vaughan Serjt. conirif obferved, that the payment of 
the money was the hrft thing to be done under thi.-» 
order j that, to enforce the payment, the order mud 
be made a iijle of Court; and that Sherwood therefore 
was entitled to the poiTclHon of it for that purpofe. 

^he Court, after confultliig the officers, obferved tliat 
the party to whom the money was to be paid was cer¬ 
tainly entitled to the polVcffion of the original order, 
that he might enforce the payment by making it a rule 
of Court, which the other party might not be willing 
to do. Accordingly , 

The Rule v/as made abfolute. 


(IN THE EXC[iEQlTER*CHAMBER.) 

t 

Moore Gent, v, Meag^ier. In Error. 

was a writ of .etror from a judgment*of the 
Court of King’s Bench in an aclion on the cafe for 
defamation, - Tlie Plaintiff below in her declaration al¬ 
leged, that fhe had always been a virtuous, modeft,*and 
chafte fubje£l, and until, Itfc, had always been efteemed 
to be of unblemifhed reputation, and that before, and 
at the time of the (lander (he enjoyed the focilty, converfa- 
tiott, friendjbip, and cemtenance of many worthy and ef- 
timaile JubjeHs of this realm, (naming them,) and Ijved 


D 4 


V 


and 


If in confe- 
quence of words 
fpoken the Plain¬ 
tiff is deprived of 
fiibllantial bene¬ 
fit arifing from 
the bofpitality of 
friends, this is a 
fuflicient ter»- 
poral damage 
whereon to main¬ 
tain an A&ion. 
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1807, 


JMoore 


V. 

Msacker. 


and iflbciated with them on terms of mutual refpef^t 
• confidence, and intimacy, and was by divers of ihofe per* 
forts, (naming them,) reeitived aud eniertairud in their re* 

' fpeStive hgufes^ and found and provided by them refpeSivAy 
•with meat and drink, gratuitorfly, and without any price 
or fum of money wnatfosrer by her paid or payable for 
the fame, to the great reduSion of her neceffory expenses of 
living and maintaining herfelf, and the great incnafe <f 
her riches, to.wit, at Weflminfter, and tliat the Defendant, 
well knowing the premifes, and envying the happinei's 
of the Plaintiff', and malicioufly contriving and intend* 
sng to injure aud ruin her in her chara^er, and to de¬ 
prive her of the good-will, focicty, converfation, friend- 
Ihip, and commerce of all her fiiends, relations, and 
acquaintances, and to impoverilh her and deprive her of 
all thebeneBts and advantages of her fortune and pecu¬ 
niary circumflances, fo by her received and receivable as 
aforefaid, fpoke t|]e falfe and defamatory w'ords com- 
plainedL of, (imputing incontinence to the Plaintiff,)! by 
means of fpeaktng of which feverai falljr, malicious, and 
defamatory words the Plaintiff' had been and was 
greatly injured in her credit and reputation, and brought 
into public fcandal, lie., and her friends and neigh¬ 
bours, and efpecially the feverai perfons herein-before 
in t^iat behalf named, had wholly rtfufei to hold or per-- 
mit any *interceurfe or fochiy with her, or to receive and 
admit her into their rtfpeciive houfes or company, or to find or 
provide for her meat, drink, or any other htntfUs and advan* 
tages in any manner^ whaffoever, as they before that time 
had done, and eiherwife would have continued to do ; where- 
by the Plaintiff had loff all thofe valuable benefits and 
advantages, being .to her theretofore of great value, to 
•wit, of the •tfalue of lOo/., and had been and was greatly 
reduced and, prejudiced in her fortunes and pecuniary 
circumflances, and obtiged to incur a much greater expend 
in her necejfary living and fupporting herfelf, to a large 
' amount,, 
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fimount^ to wit, the annual amount of loo/., thanJhe there* 
tofore had done, and otherwife would have continued to do, 
atitl had been and was greatly iifipoveriihed, and all her 
friends had wholly withdrawn their friendlhip, 

A verniQ; was found for the PlaintilF foi* xoo/. da- 
nnges, and judgment was entered op accordingly. 

The errors afligned were, that none of the~words al¬ 
leged in the declaration were in themfelres a£lionable, 
(which was admitted by the Defendant in error,) and 
that no fubllantial or real fpecific damage, gr legal or 
fpecific injury, was alleged to have been fuftained in con- 
fequence of the words fo fpoken and publiHied. 

Curwood for the Plaintiff in error. Although it was 
ruled in Medhurjl v. Balam^ i Ro. Abr, 35. c. 20. that’ 
an a£lion lies for words of mcoviiincTict, per quedperdidit 
confortitm Vfcinerum fuorum, without an allegation that 
the PlaintifiF thereby loft her marriage, yet the autho¬ 
rity of l 5 i</. 39tS, 7. is to the contrary. And in the 
cafe of Barnes v. Strudd, i Lev. 261. the dccifion in 
Medhurji v, Balam was denied to be law, i Com. Dig. 
253. acc. Then the only fpecial damage is the lofs of 
>he liberal entertainment the Defendant in error ufrd 
to receive at the boufes of her friends. Now certain 
things are valuable in fadl which are not valuable in the 
contemplation of law. A profpe^ is valuable,'but no 
adlion lies againft a man who builds a wail on his own 
land, though he may tht;reby obftrucl the profpedl of 
his neighbour, g Co, 48* AldreeTo cafe. So the lofs of 
this hofpitable reception is not a matter of adlion. The 
policy of the law, which fuppofes every man to live hy 
his own induftry, will not fuffer that* an adtion fhould 
lie in fuch a cafe. 


1807. 

* Mooes 

V. 

Msaqiies. 


Heath J. It has been held that cafe would lie for 
imputing ieprofyi ptr quod eonfortium am ft, ^ 

‘ Ritkar^n 
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1807. 

Moore 

V. 

Meagher.. 


Richardfm for the I^efendant in error. The declara« 
tion has not been fufficicntly dated in the Plainii£F*s ar¬ 
gument. It alleges that the perfuns named gratuitoufly 
received the Defendant in error into their houfes, and 
provided her with meat and drink, to the great redu£lion 
of her expences, and increafe of her riches. The De¬ 
fendant below demurred fpecially, and afligned for caufe 
that this was not a temporal damage; but the Court on 
argument held, that the queftion whether this were a 
temporal damage or nor, was a matter of fa^I, and not 
a matter of law, and that if the provilions furnifhed to 
the Plaintiff by her friends were of the annual value of 
100/., as the declaration alleged, the lofs of them was 
a real damage, and,dire£led the Defendant to withdraw 
the demurrer and plead to the a£Iion. The jury have 
found the damages to be too/. And it is now contend¬ 
ed, that this cannot be a fpecial damage. The Plaintiff 
below receives real benefit from the afliftance of her 
friends; the Defendant for malicious purpofes fpeaks 
thefe words, by which (he lofes that afli(lance. It is ad¬ 
mitted, that if the lead pecuniary falary were loft, an 
a^ion would lie: how can it be otherwife upon the lofs 
of that which is equivalent in value to money ? C^m, 
Rep» 7. Ld» Ray. 266. and other authorities (hew that 
as againft a wrong doer a poffeffory title is fufficient. 
It is urged that thefe perfons were not bound to provide 
her entertainment: but they did in fa£l entertain her, 
and would have continued to entertain her, as the jury 
have found ; whofe verdi£l cannot now be controverted. 
Words fpoken of a tradefman, are adlionable, if fpoketi 
wftk reference to his trade: but words fpoken of him, 
though not refernng to his trade, are aflionable if he 
thereby lofesa cuftomer, i JUv. 140. Yet no individual 
cuftomer is’bound to frequent any particular (hop j but it 
is fufficient if he would in fa£l have come, except for the 
maHcious interference of a ftraiiger. The cafif of Hartly 
V. 8 Term Rep. 130, was an action brought by 

a preacherj 
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$1 preacher, for words impuriug incpminciice, 1807. 

perfons frequenting the chapel difcdutinued giung him 
the gains and profits which they had ufaally given. v. 
There the Court held there was no obje6lion to the de- Meagher; 

claration } and Lord Kenyon faid it was fuiHcient if the 
Plaintiff lofl. his occafional employment. Lilly Ent, 6i« 

Bracebridge v. Watfon. The Plaintiff (hewed that (he was 
a fingle woman and chafie, and that her mother fpon- 
taneouily meant to give her 150/., and her brother to 
give her ico/.; and that by reafon of words of incon¬ 
tinence fpoken of her, they did not give her thofe fums. 

No judgment was given ; but no difference can be made 
between ^fpontaneous benevolence and things due of 
right. I Abr, yi, Humphreys v. Stuifield, An ac¬ 
tion lies for words of baffardy, on the principle that the 
Plaintiff’s father and brother were lefs likely to convey, 
or permit their land to defeend, to him on that account. 

In Cro. Jac. 213. Vaughan v. EAlisy the Plaintiff (hewed 
on his declaration that he had feveral elder brothers^ but 
that he might poffibly have inherited, and in coufequence 
of words fpoken a certain perfon refufed to purchafe 
his chance of inheriting. The cafe of Barnes v, Strudd, 
which has been cited, is alfo reported in i Vent. 4., and 
the reafon there given for the judgment of the Court, is, 
that the a^ion would not lie unlefs a fpeciai damage 
were (hewn: now it appears by iLexuiOi.y and two 
other reporters, that the damage nffign-^d in the declara¬ 
tion, was, that ** (lie incurred the difpleafure of be'k pa¬ 
rents, and was in danger of being turned out of doors,” 
which clearly was not a fufiicient damage: and the autho¬ 
rity of the cafe in i Ro. Abr. 35. is not denied in Venl.*4. 

% 

Curwood in reply. All the cafes cited are cafes of 
legal damage. The value of cuftomers to a tradefman 
ijS fully recognized by the law; fo is dander of title. If 
• ^ thi^s 

\ 



44 


CASES IN MICHAELMAS TERM 


1807. , 

Moore 

V. 

^Msaciier. 


Whqrf, pend¬ 
ing a fuit» a party 
obtains a Judge’s 
order for chang¬ 
ing his attorney, 
it is unnecriFary 
to file a new war¬ 
rant. 


this a£Iicm lies* no-words are not aflionable with the aid 
of an ingenious fpecial pleader- 

Heath J. Undoubtedly all words are a£tionablc, if 

A 

a fpecial damage follows. 

9 

Maksfielii C. J. This cafe is not diftinguilhable 
from tliat of Hartley v. Herring, We do not know how 
to fay that this Is not a fpecial damagCi fuflalned in con- 
fequence of words imputing infamy. They have de¬ 
prived this lady of an income derived from the bounty 
of otherS} which now, after verdi£l, we muft aiTume, 
would have continued, if the Defendant had not fpoken 
thefe words. We«cannot fay the adlion will not lie- 

Per Curiam, Judgment afiitmed. 


Wood v . Plant, who, In Error. 

'^HIS was a writ of error from a judgment in the 
Court of King’s Bench. After the entry on the 
roll of tlte award of a venire, followred an entry of a 
Judge’s order for changing the attorney in thefe terms: 

Upba hearing the attornies or agents, on both Tides, 
and by confent, i do order that Mr. Maybew be ap¬ 
pointed attorney in this caufe for the Plaintiff inflead of 
Mr. Morris, Dated the 3d day of December 1802. 
S. LawreneeP Then came the award of the fourth ve- 
the/t, after which was the following entry: « At which 
day, came the f^id Edtuard Plant, who fues as aforefaid, 
by the faid John Mayhew his then attorney, appointed 
as aforefaid, in the place and Head of the faid Menander 
Morris'*, 


The 
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The piinclpal errors affigned were the following} 
that, by the record and proceedings aforefaid, the faid 
Edward^ in Hilary term in the 43d year of the reign of 
our Lord the now King, and in Eajltr term following, 
appeared and profecuted the faid fuit hy John Mayhew 
his attorney appointed by an order made in this caufc 
on the 3d day of December^ in the 43d year aforefaid, by 
the Honorable Sir Soulden Laxvrence Knight, one of the 
Judices of our faid Lord the King before theKing him- 
felf; whereas, by the law of the land, the faid John 
Mayhenu could not be legally appointed attorney for the 
faid Edwardj for the purpofe aforefaid, otiitrwife than 
by the warrant of attorney of the Did Edtoard duly filed 
of record in the faid Court; and whfn, in truth and in 
fa£V, the faid John Mayhe'iu had no warrant filed of re¬ 
cord in the faid Court, to appear and profecute the f.iid 
fuit. Alfo, that there was introduced in the faid record 
an order made out of Court and out of term by a fingle 
Judge of the Did Court, and not .-ipp. arlng to have'been 
ever made a rule of the faid Court; and that the Did 
order was entered upon th-.- Did recortl as of the term 
of St. Mhhael^ although it :!pppars to have been made 
on a day fuhftqucnt to the Did term ; and for that fuch 
order could only operate as a licence to the riaintliF to 
cliange his attorney by the regular ccuife of law,filial is 
to Dy, by a warrant of attorney to be duly filed In the 
faid Court, which had nut been done.’' ^ 

• 

Ahhoiti for the Plainti.T In error. In order to change 
an attorney, duririg the progrcD of a c\«fo, two things 
arc requtfite ; 1 ft, to obtain the permillion of the CcAirt, 
and, 2dly, by virtue of that pcrmifl'u'n, to appoint the 
attorney. In the picfent iuftance an order lias been ob¬ 
tained, but no appointment has been made, ^he Judge 
orders in the ufual terms, “ that Mr. Mnyhtw be ap¬ 
pointed aftoritcy in this caufc.” Nothing however has 
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been done in purfu^ce of this order. At common 
no perfon could profecute or defend a fuit by attorney 
unlcfs he had obtained the King’s writ, or letters patent^ 
or the fpecial permiflion of the Court for that purpofe. 
Britton^ 12. h. Fitz. N, B. 25. e, Becher^s Cofe^ 8 Co* 
R, 58. b, p. 1 16. 2 Irifi* 377. Two things were requi- 
fite, (i), to obtain the authority, (2)> to make the ap* 
pointmeut. A Gmilar permifllon is (till neceiTary when 
the attorney is changed pending a fuit. The proceeding 
in this cafe is analogous to the ancient pra£iice, and the 
fame forms fiiouUL therefore be complied with. The 
regular entry of warrants of attorney has been provided 
for by feveral a£ls of parliament. Gy the 18 IJ. 6. c. 9. 
they are ordered to be entered of record the fame term 
in which the exigent is aw'ardcd. By the 32 //. 8. c. 30, 
/. 2. the warrant of attorney is to be delivered to the 
oflice in the fame term in which the iflue is entered. 
The Gatute t8 B/. c. 14. contains a provifion upon the 
fame fubjccl •, and, by the 4th Jnn. c. i6./. 3. the attor- 
iiey for the phiintitT is dircdled, under the penalties im- 
pofed by former hv/s, to hie his warrant the fame term 
in which he dtclares. [ Mansfitld Cli. J. None of thefc 
regulations could have been complied with in the prefent 
ioilance, becaufe the attorney was not changed till after 
I’ie awAnl of the venirt j The (latutes are mentioned 
fiyt the purpofe t f iiiowing how much importance has 
always*been attached to this objeft. The want of a 
warrant of attovney is error, and many judgments have 
been reverfed upon this ground, 'i'he omifTion is indeed 
cuie^, after verdi^l, by the (lalutes of jeofails (<j) } but in 
the prefent inUange thofe (latutcs do not apply. If a 
yi/Ve facia: be brought to revive a dormant judgment, 
there muft.be a new warrant. 2 Ld. Rayn. 1252,3. 
yfieath J. In that cafe the former warrant is determined; 


^* 5 ?) .18 //. 8. c. 30i 18 JSy. #. 14. 


the 
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the fcire facias U a new a£tion .3 Sd the former warrant 
is determined in this cafe. The appointment, whenever 
made, muft be entered of record. In RaJlall^foL 5. there 
is an entry of a cafe where the party firft appeared in 
perfon, and afterwards made his warrant of attorney, 
which is regularly entered on the roll. 


1807. 

\s —iX I U 

Wood 

V. 

Plant. 


Manley, centra, after obferving that the 25 Geo. 3. 
e. 80. 17. operated as a (latute of jeofails with refpe£t 

to this point, was (lopped by the Court. 


Mansfield Ch. J. What is the cfTej^: cf the proceed¬ 
ing which is made the ground of the prefent exception ? 
The Court Oiders Mr. M:.yh:iv, at -the rerjuefl: of the 
riaiiitilF, to be appointed his aU'Tncy in this caufe. I: 
is true that the order is m^de hy n judi^c at chambers i 
but (till it is to be regarded as the order of the Court. 
The cflccl of thefe orders was much confidered in the 
cafe of T/^e King v. Wilkes, 4 Burr. 2570. They are as 
binding as any act of the Court, though they are nor 
entered and made rules uf Court, unlefs it be necclTary 
to enforce them by attachment. The Court, then, 
appointed the attornty ; and it appears from the iuquirte.' 
which we dire£led to be made, that ir l:as never been the 
pradlicc to file a new warrant in cafes of this nature. 
Such a proceeding would indeed be ruperfluous; for 
when an attorney is appointed by the Court, at the re~ 
qued of the party, what reafon can there be fur a fecond 
appointment by the party himfelf ? Were this objection 
allowed to prevail, we fliould, in c(re£l, pronounce evei,y 
judgment for ages pad erroneous, where^the attorney has 
been changed, during the progrefs of a caufc, w'ithout 
the entry of a new warrant. . 

Per Curiam, Judgment adirmed. 
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Delver, Affignee of Bunn, v. Barnes. 


In order to im- 'T^HE PlaintifF delivered to the Defendant an account 

upon^^thefaM^trf* <»*de up from the books of the bankrupt, in which 
which no objee- charged him with premiums of infurances, amount- 
tion appears, it ia ting to aop/. lox. including therein 15/. for the premium 
not of loo/. infured on goods by the Oiip Atm. The De- 

which it may be ^ndaiit claimed to have allowed to him a counter' 
in/errfJ that the demand, amounting to 190/. 8x. Sd. including therein 
award was found* 100/. for a total lofs on goads by theand paid 
ed upon an in- Court the balance of the Plaintifi *s claim, being 

correct notion ot » n 

the law of the <8/. s/. 4</. At thq trial of this caufe, at the Sittings 

cafe. after laft Trinity term, the adion was referred, and the 

Setah. that if an arbitrator awarded that the Plaintiff (hould receive the 
arbitralordioofes - ‘ , •, . ^ r> r .» r -i- 

to put the law A'® 4 "* Court, as a full Utii* 

out of the quef- fadion of his demand. 
tioD ; and to • 

i^n t*Vf^a con - BayUy Stryt. had, on a former day, obtained a rule 

feientiuas dc- to fet afide this award, upon an affidavit, ilating 


ment of a con- Bayley Serjt. had, on a former day, obtained a rule 

feientiuas dc- to fet afide this award, upon an affidavit, ilating 

mand arifuig out that the Defendant’s counter-demand, including the 

° w* y10c/. for the lofs on the Ann^ being deduded from the 

to be illegal, he Pl«ntiff s demand, there remained exa£lly the balance 

maydofo. of 18/. It, i^d, and inferring from that. fa£t that the 

arbitrator had allowed that lofs: and upon another afll- 
itemh. that if r 

an underwriter davit, ilating that the infurance on the Ann w'as made 
transfer by parol undetpthc following circumffances, which were proved 
to another, at a before the arbitrator. The Defendant, who was an in- 

hisf^bferi^lon' broker, had underwritten 100/. on the Am^ 

to a policy.it is upbn his own account, at a premium of eight guineas, 
not fuch a reaf* j-jg afterwards opened another policy for ati infurance 
hibited by ftat. * greater amount, on other goods by the fame fiiip, at 
\^Gn.i,c.n, >5 guineas*, and promifed Bunn that he fhould have a 

/ 4* line on the policy at that premium \ but afterwards, for¬ 

getting his promifci he filled up the whole of diat policy 

* 4 with 


his lubfcription 
to a policy.it is 
not fuch a reaf* 
furance as Upro* 
hibited by ftat. 
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with the fubfcriptions of other underwriters. Bunn 
complaining of this treatment, the Defendant, in order 
to oblige him and to make good his promife, and not 
for the purpofe of a rcinfurancc, verbally engaged that 
his own fubfeription on the firft policy fliould (land and 
be for Bunn at the premium of 15 guineas i and though 
he had himfelf only received 8 guineas for that fubferip¬ 
tion, he allowed in account to Bunn the fum of 15 gui- 
neas,as the premium due to him for Ids underwritine this 
fum of lool. on iht Ann. The affidavit ^urther ftated 
the deponent’s belief that this tranfac^ion was illegal, as 
being a reaflurance, and that the award w'as therefore 
contrary to law j or If it was not a reaflurance, then that 
there was no evidence whatever before the arbitrator 
of any contracl of aflurance on the fhip Ann having been 
entered into by the bankrupt. 



V, 

Barnes. 


Btjl and Onjluw Serjts. now fliewed caufe ; they fir ft, 
obferved that there was no objection to this awitrd on 
the face of it, fince it merely awarded a fum of monev, 
and contended that it was not competent for the Plain¬ 
tiff to impeach it upon account of the reafons which the 
deponent conjeclures to have influenced the arbitrator to 
make fuch a deciflon. Secondly, they contended that 
tins was not a realFurance i they faid it wa.< not within 
the inifehief of the flat. 19 G. 2. c. 37.7.^. becaufe the 
Defendant had paid a greater premium than he had re¬ 
ceived : a rcaffurance is where a perfon receives 9 high 
premium for his fubfeription, and aflures again at a lower 
premium. It is where two policies are efte£fed on the 
fame riik} which was not the cafe here. This tranflc- 
tion is of common occurrence in the city of London i the 
Defendant merely fubftiluted Bunn to ftand In his fitua- 
tion i it could not be fatd that he had indemnified him¬ 
felf from the riik which he had originally undertaken, by 
procuring* another perfon to infure him againft that rifle: 
Vot. I. E * •>cca|fe 
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V. 

BARNE!i> 


becaufe there were not two Contrails fubH fling at the fame 
time i there was only one fubfifting contra£l of indem¬ 
nity, and that was for indemnity to the original aflured. 
They alfo relied on the innocence of the Defendant’s in¬ 
tention in making this contra<Sl, and contended that if 
the point of law were now under difcuflion, the Court 
would decide with the arbitrator j but they urged that- 
it was not clearly made out that the arbitrator had de¬ 
cided on the ground that the fa£ls had been proved 
which were fuggefted. He himfelf had expreflcd no 
diflfatisfadtion at the award. 


Scrjt. in fupport of the rule. The ground of 
this award is clearly fliewn; for it appears upon the fa£^s 
flated, that this fum of ico/. for a lofson thej 4 »n, ulti¬ 
mately becomes the only article in the account between 
the parties which is difputed. The arbitrator awards 
that the very fum paid by the Defendant into court is 
fuiEclent. Tlicrefore it is apparent that he has attained 
this refult by the fame arithmetical procefs which the 
Defendant ufed in computing his balance, and that he 
has allowed the too/, as a iofs upon the y/n». Tlte 
Plaintiff fwears he believes the arbitrator has allowed 
this fum •, the Defendant does not deny it, but proceeds 
to (late reafons to juftify the award, a.> being made upon 
that ground. The award then is wrong in law; for 
there jrc two objedions to this contrail. Firfl, there 
is no^ltamped policy by which thia fuppofed affuranee is 
«ffe£led. By 35 G. 3. r. 63. /. 11. every affurance muft 
be made on a policy. Bww has underwritten no policy. 
No'fuch evidence could be produced to fubftantiate a 
claim of Barne/^zgaind him for this Iofs. Bf/»n is at 
moff only Bound in honor to Barms; but unlefs a claim 
Is fuch ss <iouId be the fub]e<Sl of an a£liori, it ought not 
to be admitted as an article of fet-off. Secondly, if the 
former obje^ion does not prevailj this is a reaffurance 
1 * prohibited 
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prohibited by the (lat. 19 G. 2. <^..37./ 4. The afiTurc-d • 
plaitily could have no demand but upr^n Barms, There 
fubfirts then a contract by which Bunn undertak'»s for 
a different premium to indemnify Barnes againft the rifle 
vhich the latter had iiifured on that policy. The motive 
of the contra6l is immaterial: the efFc£l of it is, that 
Barnes will be enabled to recover from Bunn the amount 
of the money for which he has himfelf underwritten the 
policy, and to obtain an indemnity from all the coitfc- 
quences of his fubfeription. To deem fuch a contraJ^ 
legal, would be virtually to repeal this flatute, the in¬ 
tention of which was, that every perfon who begins to 
infurc upon a rilk, (liall continue the infurer to the end 
of the adventure. 


1807. 

C— V. —.J 

l)K>.Vr.R. 

t;. 

Barnes. 


Mans HELD Ch. J. This contracl, although it much 
refembles, yet does not fully amount to a realiurantv, 
which confiits of .1 new afl'urance, efl'e^ed by a naw po¬ 
licy, on the famv rifle which was before infureri, in order 
to indemnify the underwriters from their previ..'us lub- 
feription: and both policies are in exiflence at the fame 
time. But I give no judicial opinion whether this would 
be a legal tranfaflion. The itatute doubtlefs was in¬ 
tended to prevent gambling. I fuppofe the rmichief 
was, that policies were underwritten, at one premium, 
and realTarances ciTeclcu at another. There id no recital 
in the preamble of the ftatutc which applies to this fec- 
tion : the mere fubflitution of a ditferenc name does not 
feem to come within the niifchief defigned to be reme¬ 
died by that a£l: and here if Barnes' a line had bt!en 
(truck our, and Bunn's, name Inferted, with 15 guineas 
premium, all would have been right. 

The Defendant’s affidavit certainly does not deny the 
fafts fuggefted on the part of the PlainilfF, but it fliews 
this claio^of fet-off to be as coufcicnlicus a demand as 
ever was made. The circumftanccs ftrongly induhte 

£ 2 tnac 
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Delver 
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Barnes- 


* that this futn of xoc/.'.was included in the award, but 
there is no proof of the ground on which the arbitrator 
proceeded. The Court cannot take upon itfclf, there¬ 
fore, to fay that he has miftaken the law. This is a ge¬ 
neral fubmiilion of all matters in dilTcrence; it might 
have been referred to the arbitrator to decide whether 
the Defendant was legally entitled to fet off this fum 
but in this cafe no fuch rcilri£tion is impofed on his au* 
thority, as there might have been. I admit, that if an 
arbitrator fays, I meant to make my award according 
to law, and have mifconceived the law or, 1 have 
miilaken the fa£I the award (hall be fet aiide : for in 
either cafe it is not his award, that is, not his true judg¬ 
ment •, but the evidence here does not amount to that 
cafe. It was competent for the arbitrator to inform tlie 
Court upon what underllanding of law or of fa£t he has 
decided ; but he does not fay, that even if he had known 
this to be zn illegal contracl, he (hould have made a dif¬ 
ferent award, lie is totally filent, and the ground of 
hi: decifioti is only matter of inference: in fume cafes il 
r-'jight be capable of demonflration. 

In a reference of all matters in clifTerence an arbittatcr 
ought to confiiier not legal only, but aifo equitable de> 
mands, demands of all forts (a). IIow then can we fay 
. that 


(il) In Scuth Sea (km- 
pany j.* Huvijlgady z Kq. Caf. 
yiLr. 8 c. pi. 8 . Lord Talhot Ch. 
is reported to have faid, It 
is true arbitrators are in the 
naCqre of judges, arid in fomc 
refpefts have a greater lalituUc, 
Kol bcins anfinei^ruUhin ire 
rules cf la'll) or equity^ and 
therefore n^ay make fuch al¬ 
lowances as could not be made 
in courts of judicat urc.*' And 
in Knox v. Symonds^ 1 Vef. jun. 
.3I9. Lord ThurUw Ch. faid. 


“ Upon a general reference to 
arbitration of all matters in 
(iifpute between the parties, 
the arbitrator has a greater la- 
titiide than the Court, in order 
to do complete jullicc between 
the parties; for iiiilar.ee, he 
may relieve againil a right 
which bears Irird upou one 
party, but which, having been 
acquired legally, and without 
fraud, could not be rcGfted in 
a court of jullice ;lf .ind he in* 
ftanced a cafe ol Perkins v, 

Vkeinst 
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tbathe has fn!ide this award under ^ millaken conception 
of the law on this fubje£f ? Befides, if the arbitrator is ! 
not right in the point of drift law, he is certainly right 

in 



D£LV£a 


V. 

BAKSiSS. 


Okeinsf where the Plaintiff be- 
inp entitled to a fpecilic per- 
formance of a very hard bar¬ 
gain, the Cr>urt recommended 
a compromiiV, and the Plain¬ 
tiff relcjfed the Defendant on 
his paying a fum of money* 
Flis Lordftiip tin night that if 
that cafe had been rcftircd, the 
arbilialor mij;ht h\vc awarded 
a releafe upon payn.cnt of a 
lofs lum ihaiilht Plairtiffthc re 
ex3»fted a:;d that t!:e award 
could revet be let alide on iii.it 

account. 

And \nyiir/!'y v. G.J, A’. 
if if- ri ported, in .\,.i c,: 

/l-v.'itriisi .i.:!. where tile uhi* 
tr.itors made an aflid.ivir that 
•* in difp ding of ilu- iet..hiO 

a ti.n'’.*''t’:' efitCt.-. iii.viit <1 Inb 

minion, they «lid not c»tTii:i.ive 
they were making .my dilii ihu* 
lion of It acctudinc to any 
l.aw on the fid'ieJt, but th.it 
they were dealing ont wh.it 
appc-ired to them to K* ac¬ 
cording to the bell of fhnr* 
judgment, under ail the cjr- 
cnmftancc.^ of the ciil'e, ItiiOt 
and impartial jullicr, agreeably 
to what they lelitvcd to A«t’ 
been th inter,t:s>i J th ttjiit- 
tor the Court thought tl.ii 
affuflicicut aiifwcr for them to 
diicliarge a rule obt.aincd for 
felting afide the award, and 
are f.»id to have laid down this 
didiniaion, “ that when the 
^bitratc^rs^ kgowiog what the 


law is, or laying it entirely out 
of their confideiatioii, m.ike 
what they conceive under .all 
circumftances to be an equit¬ 
able decifion, it is no objeition 
to the award that in fome par¬ 
ticular point it is JvnmfiJUy 
ai^nivjf Ij'v}.” ^/.trc whether 
the diflinition is not cxprcffcci 
too broisdly by this writer ? In 
M'jvvan V. Mtither^ 4 Vci. 
jiin. i 3 . IViif'r.: Lord Commif- 
fi.oner, fpe.tUiiig upon a gentrai 
order of reference of a'l lUrtt- 
ter.s in difpr.te, fays, “ I am 
of opinitHi tlial when 'iny thii;,* 
is fiibcii'.tcd to arbitiatioii, t:.- 
;it bitr.itois c.mnot aw:frd r:/;- 
tt.it,- iu /w, becaufc th.it is 
iKjt.iid their power; fur the 
p lilies i .teiul to fubiv.it to 
them till* /ej.ri c,\/l ■ 

qu.’f:eii •f tiui'-trai'f.iitinn.s.iril 
enjiaeiMicut...'’ Aitvl in ytu- 
!'.rt V. JA.-.', 1 B-J'. iS’ Pa//. 
.^75. Ci.nw'fi J f.iyfj “ I'i.tre 
IS no d'.'ubt tiMt a<i aibitrator 
li bound by the lulcsof I.iw, 
like every olhei jmlgo; and if 
it appear on the f-ice *of the 
award ih It the aibitval.ir has 
acted contrary to law, l.i; 
award nnft be frt alide.”* It 
ib not clear in that caiV wbc- 
thi» the’arbittator meant to 
take the opinion* of the Court 
upon the legality,of the infur- 
.ince, or upon the propriety of 
his allowing a- dt tnand ai iniig 
out of an illegal tr 3 iifa(£lion. 

E 3 I 1“ 
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m every other point. , The fum of 100/. was really due 
! in confcience : the Court ought not to fet afiilc fuch an 
award unlcfs they are compelled fo to do, and 1 recol¬ 
lect no cafe where an award has been fet aGde upon fuch 
a fugjjeftion. 


Hii ATH J. I am of the fame opinion. This is a 
mere fubftitution of o:’.c name for another. It is a very 
proper and coiii'cisniions awarvl. 

Rule difeharged, but without coils" 


In tlie imTc ot v. (T'.f, 

t!'..' artvnators appc.ir lo have 
b.cn k- ttSed nn thr ['rrunJ 
that they w.-rf fuppolVt! to be 
p«.'tf, r.':eU arq'iaifst^.i ’'xlth 
t fo that 

i. I’etir.:, :o li.ivt been the ilclipn 
cf ail the parties to authurize 
lhi‘ athitrators to raake foch a 
w:.l f^r the tellatnr a? thev 
n’.!^:ht c.jncfivT that he himf’eir 
would have diiftated iu his life* 
tixc, it he had been a|)pti/.ed 
that what he had thru made 
was an ambignoii-i and imper¬ 
fect difpofition of his property; 
and they feem to have taken 
vipon themfclvea to find ai a 
Faft what would have been the 
tc!tatr>r’sintention.i upon fuch a 
difeovery j .\nd to have d- 
ed their award upon thofc in- 
tentiono, raiher than up- n any 
cor.('iru>!tion of the fubGiiitig 
will, or any regard to the fta- 
tutc ofdifiibnlicos And then 
it feems l.i follow,* that the 
Court could not fet afide the 
award, for i very ditferent re.i. 
fon; namely, that they had no 
power to rc examine the arbi¬ 


trator’s ronclufions of fact. For 
in Mri\ v; v- M.ifhrf Eyu\ 
AjljhirJ}^ and JEi/f-f:, Lords 
Commiff.cpers, all agreed that 
they c lu'd not review the con < 
clnG.in.1 of f.i£l which the ar¬ 
bitrators had drawn; and upon 
an objection made to an article 
allowed in an arensnt, F.yt 
there faid, the riueftion before 
him wa-,, whcrhcj the aihltra- 
toishad decided upon fai'l or 
law ; therrby intimating that if 
it could be ai'crrtairied what 
vcrdiJl, as it wt re, the arbitra¬ 
tor hid found upon the fa£ls, 
though the Court tonld not 
meddle with that, they would 
review the confet|ncnces of law 
which he had deduced from 
• hofe fnCls- [Tpen this gmuntl 
it may pofiiMy have been con- 
lider.'d, that it came within the 
fcope of the arbitrators extra¬ 
ordinary aolhoiity in Ahijley v. 
Gofff to award as they did; and 
then that cafe cannot be con- 
fidered as an aiitlinrity to fliew, 
that under a general itibmiirinn, 
an award may be made con¬ 
trary to law. Sed qujtn. 
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Doe, on Deniife of Pate, v. Roe. 

Olil^LON Serjt. mov(d that a new writ of haherefa- After pofftffion 

^ ^ fr ' t -rr • r i j ODCC given under 

aas pcjjfjjtonem might iffue in this cafe, on tlic ground ^ piam- 

that the Icffor of the Plaintiff had been put into poflef- tiffc-mnotfueout 
Con of the premifes by virtue of a writ of habere facias another wut of 
poff lfonem^ on the 22d Feb. 1806, and that on the loth 
of O/?. 1807, while he continued in poflcfljon, one//««/, f^tne Dc- 

againff whom he had recovered the premifes, entered fer.d.\nt, and 
into the boufe by force, and ffill forcibly held the fame, the (heriff 

and refilled with violence his attempts to regain the .^-ncd the former 
poflVflion. Se/Ien Hated, that this was the pra£lice, in writ, 
cafes wherein the writ had not yet been returned and 
filed, and cited Radcliffe v. Fate^ i Keble^ 779. to fhew 
“ that after hahere facias psfjfisnem executed, if the party 
be turned out again by the D-findant's means, he may 
have a new habere facias pojftjfhnem on motion la court, 
and an attachment againll him.” 

The Csurt denied the authority of the cafe in Kcbh^ 
znd held that poffcIBon having been given undt-r the fwit 
writ, the fiieriff ought to have returned, *« that he had 
given polTcflion,” and that the Plaintsil could not after¬ 
wards have had another writ: an alias cannot iffue after 
a writ is executed. If it could, the Pbiiuiff, by omitting 
to call on the (heriff.to make his return to the writ, 
might retain the right of fuing out a new haben facias 
pojfcjfiontm, as a remedy for any trefpafs which the fame 
tenant might commit within twenty years next afteT the 
date of the judgment. 


SS 
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1807. 

tm * 

Nev. *7. xiie King v. The Sheriff of .Middlesex, in 

Irwin v. Hogg. 


Tf the PlaintiffHE Plaintiff had ferved the fheriff with a rule re- 

J* 


has ircurrcd the 
coftsof inftruA- 
ing counfcl tu 
move for an at* 
tacbment before 
the Defendant 
gives notice of 
his furrender, 
though he fiir- 
renders before 
the attachment is 


quiring him to bring in the body of the Defendant, 
the time for which expired on the T6th of’Kovembtr. 
The Defendant had given notice that his bail would juf- 
tify on that day, but no bail being pecfcd'ledj the Plaintiff 
on the fame evening inflrufled his counfcl to move for 
an attachment, which motion was made on the 17th. 
The bail gave notice at a later hour th^n nine o’clock in 
the evening of the 16th, that they fliould furrendcr their 
aflually obtained^ principal, which they accordingly did on the morning of 
the Court will the lytli, before the attachment was obtained, but after 

order the cofts of tjjg been incurred of inftru£ling tlic counfcl 

thofe inftruflions . _ 
to be paid by the , 

Defendant upon 

fettingafuJe the Biji Serjt. having obtained a rule nl/i to fcl afidc the 
attachment. 


attachment. 


Bay/ey Serjt. contended that if the rule fiioulJ be made 
abfulute, the Plaintiff would at leafl be entitled to re¬ 
ceive the^cofls of iiiflrudling counf.! to move, but he 
alfo claimed the coils of the attachment. 


J 7 ^*oppofeil this, on the ground that upon receiving 
the notice of furrender, the Plaintiff' ought to have coun. 
termanded his inflrudtions to counfel, and contended 
ihat'the Defendant was entitled to fet afide the attach¬ 
ment upon payment of the cods of the application 
only. 


Th 
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The Court held that the Defendant (hould at lead 
Itavc tendered to thePlalntifF his cofls of in(lru€ling his 
counfel to move for the attachment, becaufe a notice 
delivered after nine o'clock at night is not confidered as 
a fulHcient notice, and it would be very diflicult after 
that hour of the night to countermand the indrufiions, 
and the Court would have made the rule abfolute, refer¬ 
ring the colls to the confideration of the prothonotary; 

But the Defendant not acceding to thtfe terms, the 


1807. 
•the Kino 

V. 

The Sheriff of 
MinOLESEX, 
In Irwih 

V. 

Kogg. 


rule was difeharged with cods. 

The Defendant then moved to fet afide the attachment Bail are not per- 
for fome otjjer fuppofed irregularity, but failing to eda- mrted to juftify 

bhlh his cafe, confented to the terms before offered, f^rmci oppofition 

He contended however on the r.viiliority oiHckuardy. arep^idtothe 

Andie, » Byf. zA Pull. ^2. that the Phiiiitiff would not Plaintiff, though 
, ... , ‘ •» f - the Defendant is 

be en tilled to the cods of oppofing bail on a former oc- ^uftody. 

cation, at a time when the Defendant was in cudody, 

and that though the Defendant had paid thofe cods 

through ignorance, they ought to be rellored. ’ 


on the othlir hand, contended, that whether 
the Dcfemlant is in cudody or not, if notice of judifica- 
lion of bail has been given, the I'laintili is entitled to the 
coils of oppufing them. 

Per Curiam. The cafe cited has been vtry properly 

ever ruled (*1), becaufe a vexatious ptifoncr may give re¬ 
peated 


(.r) Defendant, .a prifoner, 
had given four notices of bail, 
and the hail named in the laft 
notice appearing in order to 
Tiillify, were oppofed until the 
colls of the former attendances 
fliouid be paid, which w.is re* 
filled by Payley Serjt. The 
Court fecniod (Irongly inclined 


to adopt the general rule of 
making the Defendant pay the 
collfi of the former oppofitidhs, 
as well in this cafe of a Defend¬ 
ant who was a prifoner, as of 
any other; but on the Defend¬ 
ant’s attorney undertaking to 
pay tUe colls of one attendance, 
the Court made no order on the 
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1807. 
The Kino 


The Sheriff of 
Mll'DLESEXy 
In Irwin 

V. 

Hcog. 


peated notices* a pradice which has much prevailed in 
the time of vacatioOj by an abufe of the (lat. 43 6. 3* 
c. 46. f, 6. 

Rule abfolute, on paying fuch cofts as the prothono- 
tary thoulil dire£^. 


point, and the bail were per* notlre in Mitchell v« Q(tridge% 
mitted tojuflify. Aop. 1805* in /VZ*, j 8 o 6. 

So hclJ in the cafe of one 




Mosiis V. Stevenson. 


If, pending a 
rule for rhanping 
the venue, the 
Defendant plead 
to the a£lion,apd 
notice of trial be 
ferved.the Court 
will ftill allow the 
Tcnue to be 
changed; and, in 
fuch cafe, no 
colls are payable. 


Rule ni/: was obtained in this caufe for changing the 
venue from the city of London to the county of 
Stn£j}rd. Before this rule could be made abfulute the 
time for pleading would have expired. I'hc Defendant, 
therefore, while it was ftill pending, pleaded to the ac¬ 
tion, and notice of trial was ferved. 

^^Serjt. (hewed caufe againd the rule. He obferved 
that there was one circumdauce, namely, the notice of 
trial, 4 n which this cafe differed from that of TaUnaJb v. 
Pennery 3 Bof. fjf Pull. p. 12. At all events, if the rule 
(hnulil be made abfolute, he fubmitted, on the authority 
of that decifion, that it mud be upon payment of cods. 
He alfo referred to the cafe of Herbert v. Flou’er and 
OtherSy Barnes 492. edit. 3. 


The Court. The Fiaintiff would be entitled to cods If 
any had been neceffarily incurred by this motion. But 
what cods can it have occalioned ? The plea is precifely 
the fame whether the venue be in the city ol^Londoni or 

• in 
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in the county of Stafford. The Defendant has put him- 
felf upon the country; and, when the venue is changed, 
the country will be a jury of the county of Stafford. As 
to the notice of trial, it Ihould not have been ferved after 
the rule was obtained. 

Rule abfolute. 
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1807. 

'Moses 

V. 

STEVEHSOtl. 


Barley Serjt. In fupport of the rule. 


II ARRIS V. Mullet. 

Summons upon an original quardclaufum frcgity re- 
turnable on the morrow of St. Martin^ was ferved 
on the Defendant, upon the 12th of I^ovcmbert to appear 
before the King’s Jullices at Wijlminjhr, on the morrow 
of Saint • to anfvver the PlainiifT in a ple^ of 

trefpafs. The Defendant not having appeared, two 
writs of dijiringas fucccHively iHusd, and 61. was levied. 
When the flicriff’s officer called to execute the firft writ, 
the defendant informed him that he had Cent his wife to 
town to fettle the aclion. A rule njfi having been ob¬ 
tained for fetting afide the proceedings on account of the 
irregularity, and for the return of the money levied,* 


AW. aS. 

“Where the De¬ 
fendant was fum- 
moned to appear 
before the king's 
juftices at IVeJi- 
upon the 
the morrow of 

Saint -, the 

Court held that 
the dcfcA might 
be waived by his 
fiibrcqucot con- 
du(ft. 


Shepherd Serjt, contended, upon the above fafis,* that 
the Defendant was too hte in his application, and mud 
be confidered as having waived the irregularity. 

• 

• 

Beji Serjt. contrh. This is not an irregularity, but a 
defe£l of procefs, and therefore cannot be waived. In 
this cafe there was, in effefl:, no fummons. T}^c difirm- 
gat ifliied againd the Defendant on account of his not 
having do;^ that which he was never required to do. 
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Harris 

f. 

Mullett. 


The Cow t. Tilt Defendant fliould have been earlier 
in his application. It is evidentj from his coiiverfation 
with the oiFiL-crt that he uuderftood what was to be 
done. 

Rule difcharged. 


Kov- Jit. Fountain*, Adminiftrator of Crump, v» Young. 

The46Gcn Rule was obtained, on a former day, calling on the 

£•87. (the Court Plaintiff to (hew caufe why a fuggeftion fhould not 

f ^ entered on the record in this a^fion, purfuanc to the 

tor the B trough * 

of Soutiuvarfc) 4 ^ d* Southwark Court of Reqacfls 

f- ij. contains an afl), or, why the Defendant fliould not be eoccufed from 
exception of any payment of cofts, under the 43 Geo. 3. c. 46. /. 3. 

bei^ythe^baUna: affion was brought by the Plaintiff, as adminiflra- 

of an account on tor of Crumps to recover twenty-four pounds for goods 

demand oiijinal- fold*and delivered by the inteftate to the Defendant, 

ly exceeding 5/. y evidence W'as given of a convcrfaticn be- 

Adebt, originally ^ r , 1 1 01 • -/r. 

above 5/, hut tween the Defendant and the Plaintiff s attorney, in 

reduced, by a which the former admitted the debt, but infided that he 

partial ^payment, entitled to dedu^ the‘amount of two promlflory 

is within the V notes which the inteftate had received from him after 

exception- they became due, for the purpofe of obtaining payment 

An application maker, and which he had loft or miflaid. it 

for cofts, under , • n 

the 43 Geo. j. " 9 *^ appear that the inteftate had ever received any 
c. 46., cannot be moiKy upon them, but the maker had fince abfeonded. 
fiipportcd by a Dcfeud.int was arrefted and held to bail for 24/. 

imus * verdidf for the Plaiii- 

ti^, damages four pounds, dedudfing from his whole 
demand the amcftint of the notes. 

The Defendant, in his afHdavit, ftated that *< at the 

made to fupport time of cohimencing this adtion he was, and ftill is, refi- 
fuch an applica¬ 
tion, muft ibew there was ooreafgnable or probable caufe for the arreft, 

I dent 


Judge before 
whom the caufe 
was tiicd- 
An affidavit 
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dent within the jurifdidlion of the court of requeflis for the 
town and borough of Southivarki that the Plaintiff reco¬ 
vered at the trial of the caufe only four pounds ; and that 
the Defendant was arrcited for 24/. and held to bail for 
that fum.” 


•1&07. 


Fountain 

V. 

you>c. 


Shepherd Serjt. upon flicwlng caufe contended, that 
neither part oi the rule could be fudained. As to the 
firft point, he obferved that, though, by the 13th feftion 
of the Hat. 46 Geo. 3. it was provided, that where the 
debt did not exceed five pounds, the Plainfiff fliould not 
be entitled to coils, yet, by the 12th L»Slion of the lame 
ftatute, there was an exception with nfp ct to “ any 
debt for any fum being the b.ilnnct zf mt aeaunt on d-mand 
sry^inalty cxcetdhig five founds.*' TliC prtfent cafe fell 
precifely withiu the terms of this exception, 'i’hrre was, 
if pcffible, ttill Icfs ground to fuftain that part of the rule 
which was fouruled upon the 43d Ceo. 3. In the appli¬ 
cation ot this at*!! of parliimcnt the Courts have been go* 
verntd bv the f. tr.c rule as in a»?ior.s for nuhciouriy hold- 
ing to bail. But ihere was no evidence before the C.^urt 
to (hew that the couentt of the I’iaiutilTin il;i'. iiiftance 
was intlueuccd by motives of inallce, or by any dlfp^ifi- 
lion to vex or harafs the Defendant. Nv-ither C ’uld it 
be f iid that the arr^il was wiihou: reafi'iial.ie t.'r prpbabie 


caufe. The Platiiilft' was an adminiiirator; he found 
the debt charged in the books ol the in:..llatc; a:i,d the 
fuuation of a perfoii iulng in that charailcr w'ould be Hard 
in the extreme, if the sufl were hold to apply to a cafs 
eircumllanccd like the ptefcr.i. 


Onfio’w Serjt. contra. If the conftrtiilion which is 
appUeil to the 46 Geo. 3. were allowed to prevail, the 
obje6l of the act would be in a great meafure ‘defeated ; 
becaufe it would always be fufficient, for the purpofe of 
taking a c«fc out of the ftatute, to prove that a debt of 

upwarSs 
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1807. • 

w-vx-^ 
Fouhtaim 

V. 

Yovhg. 


upwards of five porunds had, at fome period, fubfifted 
between the parties, though reduced by fncceOive pay¬ 
ments below that fum. But the claufc in the 12th fee* 
tion relates only to the balance of accounts^ and not to 
the balance or rejidt$e of a demand* It is necelTary that 
there fihould be a mutuality to bring the cafe within the 
exception} and, accordingly, in fimilar a£ls of parlia¬ 
ment, this con{tru£Iion has always prevailed. The notes 
delivered in this cafe were in fa£l a payment, and, with¬ 
out a notice of fet-off, might have been given in evidence 
for the purpofe of reducing the Plaintiff’s demand. As 
to the fecond point, it has been obferved, that, in order to 
bring the cafe within the (latute 43 Geo. 3., there mult 
be fome proof of malice, fome evidence of an intention 
to vex and opprefs the Defendant. But that is fuffi- 
ciently apparent in the prcfeiit inflance; for the Plain¬ 
tiff, at the time when he arrefled the Defendant, and 
held him to bail for 24/., mull liave known that four 
pounds was the utaiofl that he could, by any pcfTibility, 
recover. 'I'liis is clear from what pafled at the trial, and 
may be eftabiiflicd by a reference to the notes of the 
learned Judge. The arrefl therefore was not for the 
purpofe of obtaining fecurity, but mud have proceeded 
from an intention to harufs the Defendant. 


Mansfield Ch. J. That part of the motion which 
is founded on the datute of 43 Geo. 3. cannot be fudained 
for many reafops; but it is fuflicient to obferve, that it does 
not appear on the face of ihe affidavit, that there was no 
rcafunable or probable caufe for the arred. It is merely 
lifted that the arred was for 24/. and that the Plaintiff 
recovered only 4A The Defendant cannot fupply this 
(iefe£f by 2 reference to the fa£ts proved at the trial; for 
if that were allowed, it would be neceffary for the parties 
to come prepared to try, not only the iffue joined be¬ 
tween them, but aifo whether there was any reafonable 
• 6 or 
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or probable caufe for the arreft. But it is not for the 
Judge or the jury td decide that point. The evidence 
mud be adduced to the Court to which the application 
is made. As to the other part of the rule, the queftion 
mud turn upon the condru£iion of the terms of the ex¬ 
ception contained in the 12th fe£i:. They are particular. 
The a£l is not to extend “ to any debt for any fum being 
the balance of an account on demand originally excieding 5/.” 
This can only apply to the cafe of a demand originally 
above 5/., but reduced by fubfequetit payments. It is 
not necelTary therefore, in order to take the cafe out of 
the operation of the datute, that the Tedu(£lion fliould be 
by means of a fet-off. It feems to have been the inten¬ 
tion of the Legiflature that long and intricate accounts 
confiding of various items (hould not be tried before this 
inferior tribunal. Upon the invedigation of a cafe ariii ng 
out of a debt, originally amounting to a conliderable 
fum, but reduced by payments below 5/., many nice and 
diiHcuIt quedions might arife. The prefent cafe the., 
falls within the exception contained in the datute. The 
demand, which originally exceeded 5/., has been reduced 
by a particular kind of payment. 


Fountain 


V. 

Young. 


Heath J. was of the fame opinion. 

• 

Chambre J. obferved, as to the fecond part of the 
rule, that the terms of it were not conformable the 
datute. By the 43 Geo. 3. cods are given, under the 
circumdances dated in the a£l, to the Defendant; but, 
in the prefent cafe, the rule is, that the Defendant mayr 
be exeu/ed from the payment of cods. 

Rule difeharged. 
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1867. 


Nov. »?• 

If an aAion be 
brought without 
the knowledge of 
the Plaintiff, who 
is out of the 
realm, the Court 
^11 require fecu* 
rity for the cofts 
to be given on the 
part of (he plain¬ 
tiff. 


Kov. 

Notice of ap* 
plying to a wrong 
Court for dif- 
charge of an in- 
folvent is not 
cured by the 
Plaintiff’s oppof- 
ing his difcharge. 


Ball v . Adrian. 


’^HE Plaintiff went to America before the caufe of 
this a£lio'n arofe, leaving a power of attorney to 
difpofe of her effe^s here to who employed 

the Defendant to fell fome goods by auflion, and direct¬ 
ed this action to be brought for the proceeds. The De¬ 
fendant had obtained a rule nifi that the Plaintiff might 
give fecurity for the cods, and that the Plaintiff’s attor¬ 
ney might produce the authority under which he fued. 
The Court difeharged that part of the rule which re¬ 
quired the produc^on of the authority, but as to the fe¬ 
curity for cofts, made the 

Rule abfolute. 


ScHOLEY and Another v. Mansell Powell, 

J/'AUGHAN Serjt. oppofed the difcharge of the De¬ 
fendant, an infolvent debtor, on the ground that his 
notice was, ** that he intended to petition his Majefty’s 
Courc of icing’s Bench for relief.” The Court were at 
firft inclined to think the irregularity was cured by the 
Plaintiff’s appearing to oppofe him ; but on the confide- 
ration that he would certainly have been dHcharged if 
the Plaintiff had not appealed, they remanded the prU 
ifoner. 
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1807. 


Levy v . Haw. 


• V- 


Neu, %%. 


^pHlS caufe was tried htiaxt Mansfield C. J. at the The Defend- 

^ Sittings after ha Trinity term, at Gmidh^U, The « confidera- 

declaration ttated “ that the PJaintiff, at the fnetial in- 1*^ *1**^*!!**'^”^ 

* ' procured one x>. 

ftance and requcft of the Defendant, had retained and to fervc on board 
employed him to procure for him the fatd Plaintiff, a the thip for a 

certain perfon to fcrre, as a feaman or mariner, in and 

, , age, received 

on board of a certain ihip or vefTcl called the Waltham- from the Piaiotiff 
fienvy in and upon a certain voyage j that the Defendant, ^ guineas, and 
in purfuance of fiich retainer, had procured and pro- atierwardsfigned 

vided one Thomas Dorthy to fail, as fuch feaman and he"cnga^d'«**to^ 
^mariner as aforefaid, in and on board the faid fliip or pay the Plaintiff 
veflel ill and upon the faid voyage; and that thereupon, 4 g iineas if the 
afterwards, in confideration that the faid PiaintifF, 
at the like fpecial inaauce and rcquea of the fame De- thTfiki^lh'p^ 
fendant, would pay to him a certain fum of money, to upon the intend- 
wit, the fum of 4/. 4/. of lawful Britijh money, for his voyage.” It 
trouble in that behalf, he the faid Defendant undertook, 
and to the faid Plaintiff then and there faithfully pro- , fcaniau, and 
mifed to pay him Up: faid Plaintiff 4/. qr. in cafe the faid the captain of 
Thomas Dorthy did not proceed in the faid (hip or veffcl fcfufed 

called the Walthamfiow^ in and upon the faid voyage j q”{,c^cou«^heId 
that the Plaintiff, confiding in the faid proinife afld un- that the above 
dertaking of the faid Defendant, afterwards, at note did not 

the like fpecial inffance and requett of the faid Drff^nd- «“ 

ant, did then and there pay to him the faid fum of ©f the 

4/. 4/. for his trouble in and about the procuring the Defendant, that 
faid Thomas Dorthy to ferve as fuch feaman as aforefaiih was a fr.nnan, 
and that he ih? faid Defendant then an^ there had and 

received the fame of the faid Plaintiff*, that, although peMo’iai fervice. 

If the De¬ 
fendant had undertaken to procure a feaman, whether under the above circum- 
CLances, the 4 |;nincas paid by the Plaintiff could have been recoveted upon a count- 
for money h^d and received to his uie. 

VoL. I. F »h« 
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Haw. 


the faid (hip or vcflcl afterwards, &c. did proceed on tl:c 
* faid voyage; and, dthough the faid PUlntifF alway<«, 
from the time of malcing the faid promife and under¬ 
taking of the faid Defendant, until and at the faid time 
when the faid (flip or velTel fo proceeded on the faid voy- 
sge, was ready and willing to aceept knd receive the faid 
Tkeuias Dorth^ in ahd on board of the faid (hip, and to 
permit him to proceed therein on the ftid voyage, yet 
that the faid Thomas DortiJy did not, nor would, proceed 
in the faid (hip in and upon the faid voyage, but wholly 
refufed and neglected fo to do, and therein wholly failed 
and made default.” It then (lated the refufal of the 
Defendant to pay to the PlaintilF the aforefaid fum of 
4/.according to the form and eiTcfl of his faid pro¬ 
mife, &c. The declaration alfo contained it.e ufuail 
counts for money lent, money had and received, See. The 
Defendant pleaded the general iflue. The evidence of¬ 
fered for the purpofe of eftablifhing the contract between 
. the parties, was a- written note or memorandum, by 
which the Defendant promifed to pay the PlaiinitF four 
guineas ** if Dorthy, a feaman, did not proceed in the 
WalthamJlovj upon the voyage to which (he was then 
dedined.” Dorthy was fent on board the velTel at 
Cravefend. It was immediately difeovered that he was 
not a feaman, and the captain refufed to receive him. 
Upon this Dorthy faid, ** here I am ready to go;—if you 
won't take me, I can’t help it.” He was afterwards put 
on (bore, and the Defendant promifed to pay the PJaintiiF 
the four guineas upon his arrival in Lottdon, It was ob¬ 
jected upon this evidence, that the breach of the contraCk 
w^i not proved as laid in the declaration, and that the 
PlaindfF mud therefore be nonfuited. On the other (ide 
it was contended that the Defendant had undertaken to 
procure a feaman^ that be had not performed his under, 
taking in this refped, and that the Plaintid was there¬ 
fore entitled to recover .the four guineas upon the count 

for 
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for money bad and received, the confideration for the 
payment having failed. A verdi^ was ultimately taken * 
for the PlaintilF, with liberty to the Defendant to move 
that a nonfuit might be entered. 

Accordingly a rule for that purpofe, having been 
obtained upon a former day, 



Lew 


v. 

Haw. 


Vaughan Serjt. Chewed caufe. The Defendant under¬ 
took to procure a feaman to ferve, for a particular voy. 
age, on board the WalthamJlonj)* He received, from the 
Plaintiff, four guinea^ for his trouble. It afterwards ap¬ 
peared that Dorthyt the perfon provided by the Defend¬ 
ant, was not a feaman, and the captain therefore refufed 
to receive him. The confideration for the four guineas 
paid to the Defendant has wholly fbiled, and the Plaintiff 
is, confeqiiently, entitled to recover back this fum upon 
the general count. In the cafe of Giles and others v. Eeh 
wards, •jT.R. 181. the Plaintiff had paid twenty gui¬ 
neas upon a fpecial agreement relative to the /ale of 
wood. The Defendant had negleded to perform his 
part of the contract, and the Plaintiff was permitted to 
recover back the twenty guineas as money had and re¬ 
ceived to his ufe. It was obje£led that the contraft was 
Hill open; but the learned Judge {Lawrence,) who tried 
the caufe, was of opinion that as it was owing to the 
fault and negligence of the Defendant that the eontra£l:, 
which was entire, was not carried into execution, the 
Plaintiffs were at liberty to confider the contradt^at an 
end, and recover back the money they had paid, the con¬ 
fideration having failed.” ' The fame reafoning will apply 
in the prefent infiance. The confideration hat failed^dthe 
Defendant has not procured a feaman,^ and the Plaintiff 
is^therefore, entitled to regard the contrail as at an end. 
In this cafe too the Defendant confented that the agree¬ 
ment fhottl i be refeinded. He admitted that he had not 

F 2 performed 
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, performed his engagement, and promifed to repay the 
‘ money upon his arrival’in 

Serjt. C9ntrh» It is material to confider the nature 
of this agreement. The Defendant promifes to pay the 
Plaintiff four guineas if Dorthy, a feaman, does not pro¬ 
ceed upon a certain voyage. It is admitted that there is 
no ground for imputing the breach ffated in the decla¬ 
ration. It is fuppo&d, however, that the Defendant, by 
this agreement, undertook to pay the four guineas, not 
only if Derthy (hould refufe to proceed on the voyage, 
but if he fhould prove not to be a feaman. But this was 
not the objed of the contra^, which was intended 
merely to fccurc thc< perfonal fsrvicc of Dorthy, Ad- 
mitting, however, the con{lru£li(ni contended for, ftill 
the Plaintiff could not recover on the general count. The 
only queftion in thefe cafes is, whether the agreement 
between the parties be a fubfilling agreement. For, if 
the contraft be Bill in force, it is clear that the Plaintiff 
cannot recover upon the count for money had and re¬ 
ceived to his ufc. The Defendant here promifes to pay 
a fum of money to the Plaintiff in a certain event} that 
event is fuppofed to have occurred, but the money has 
not been paid. It is evident, therefore, that the con- 
traft, which is for the payment of the money, ftill con¬ 
tinues in operation; and it is upon this contradk alone 
that the Plaintiff is entitled, if at all, to recover. But it 
|8 fuppolcd that the Defendant has himfelf put an end 
to the contraa by promifing to pay the four guineas 
uppn his arrival in LonJon, This offer cannot affta the 
contraa; it only proves that the Defendant thought he 
was bound to return the money. Neither was it in Hie 
Defendant's power to refeind the agreement; the affent 
of the Plaintiff would alfo have been neceffary for that 
purpofe. SM r. Fie/d, 40s. Biit the Plaintiff, 

far 
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far from aflenting to this, has coofidered the contrafk as • 
ftill fubfifting; he has declared upon it i and, if he had 
proved the breach dated in the declaration, he would 
have been entitled to recover. In the cafe of Towers v, 
Barreitf 1 T. R. 133., the contra£^ was at an end, and 
the money was therefore held by the Defendant againd 
confcience and without confideration. But it was ob- 
ferved by the Court, both in that cafe and in Wejion v. 
Downes^ i Dou^. 23., that if the contra£t had been ftiU 
open, it mud have been fpecially dated. The fame ob- 
fervation will apply to the cafe of Giles and others v. Ed^ 
•wards. The Plaintiff had there put an end to the con* 
tra6I, which the Court held he was entitled to do in 
confequence of the Defendant's default. In Cooke v. 
Munjlone, 1 N./21. 351., it was determined that the 
Flaintid could not recover, upon the general count, the 
fum which had been paid as earned, to the Defendant, 
becaufe the contra£l; dill continued in force. Where 
there is a fpecial contra^ the Defendant ought to have 
notice by the declaration that he is fued upon that con¬ 
trail, according to Lord Mansjield^i obfervation in the 
cafe of Wejion v. Downes, 

Cur, adv, vult. 



Lkvy 


V. 

Haw. 


The opinion of the Court was now delivered by 
Mansfield Ch. J. It is dated in the declaration, 
that ** the Plaintiff was willing to receive •Dorthjf 
on board the Wahbam^owtzu^ to permit him to proceed 
therein on the faid voyage, but that Dorihy did not, nor 
would, proceed in the faid veffel upon the faid voyage, 
but wholly refufed and negle^ed fo to^ do.'* It appear¬ 
ed, however, upon the trial, that Dorihy was willing to 
go, but the captain refufed to receive him. ^ Upon that 
part therefore of the cafe there was an end of the ailion. 
It is contended, however, that the Plaintiff is entitled to 
^ F 3 a verdi£b 
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tt verdi£% upon a fuppofitlon that there was fome other 
contract between the parties, namely, a general contraft 
to procure a feaman % and that, as the Defendant did 
not procure a feaman, the Plaintiff is entitled to claim 
the four guineas as money had and received to his ufe. 
But it is fufhcient to obferve that no evidence was given 
of fuch a contract. The only evidence offered, as to the 
agreement, was a note, in which the Defendant pro* 
mifed to pay the Plaintiff four guineas, if Dorthyt a fea^ 
man, did not proceed upon the voyage. It fcems to 
have been underftood between them that Dorthy was a 
feaman, and all that the Plaintiff required was fome fe- 
curity that he (liould proceed upon the voyage. It after¬ 
wards indeed turned out that Dorthy was not a (raman \ 
but no evidence was offered to prove that the Defend¬ 
ant had undertaken to procure a feaman, and there is 
therefore no ground to fupport the a£iion for money had 
and received. It is not neceffary to fay what judgment 
the Court mi.;ht have given if fuch a contra£l had been 
proved. It is fufficient to obferve that the agreement in 
this cafe related only to the fervicc of Dorthy, and, as 
no breach of diis agreement was proved, judgment of 
nonfuit muff be entered. 

Per Curiam, 


Rule abfoUte. 
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IN THE EYCHEQUER.CHAMBER, 

November 2f ; and 

SERJEANTS’ INN, 

November 30. 

The King v , James Bullock. 

*^HE prlfoner, a bankrupt, was trird at the Old 

Bailty fc(rions in September 1807, before Heath oi Cre at Britain 

Juflice, upon (rt) an indi£iment framed in purfuance n°/vr 

great fcal of the 

United Kingdom of Great Britain amt Ireland is in ufe, fince the onion with /re- 
to fcal fuch matters as before iOiicd under the great feal Great Britain^ 
Where a (lnt::tc made before that union diredts an inilniment to ilFuc under the 
great fcal of Great Eriiaint it now properly ilfues under tlie great fcal of the 
United Kingdom. 

And if it be alleged in pleading tint an inftruTient iiTiied under the great feal of 
Gieat liritahit and evidence be given of an iullrument iiluing under the great feal 
of the United Kingdom, this is no varia"cc. 

The flat. 46 G. 3. c. 135-7^ 3- whifth makes a docket ir.tice of .i prior .a <51 of bank¬ 
ruptcy! docs not make \\ proof al apriuradlof bankruptcy, nor proof of a prior 
debt fiiflicient to fuflain a commiflion- 

It is not fuflllcient, in order to invalidate a commiflion of bankrupt, to prove a prior 
adl of bankruptcy, without alfo prming a prior debf fufiicieiit to fullain a commiflion. 

It is not competent for a bankrupt to fet up a former adt of bankruptcy, in order 
to invalidate his commiflion. • 

Senib* That commiflioners of bankrupt may receive evidence of the adl of bank¬ 
ruptcy from a creditor who fecks to prove under the commiflion. 

Or at Icaft if they do, after evidence aliunde of the adt of bankruptcy, proof that 
the commiflioners declared the bankrupt to be fuch on the creditor's evidence, will 
not difprovc the allegation that lie was duly declared a bankrupt.” ‘ 

An inftriiment ifluing, (as a commiflion of bankrupt,) under the great feal of the 
empire, is not fuch a ** procefs or mandate ifTuing unde» fhe feal of the Court of 
Chancery,” as is fubjedl to the ftamp imppfed by 44 ( 7 . 3. c. i. upon in- 

Aruments of the latter denomination. 


7t 



The great feal 


{a) Heath J. remarked that 
foine editions of the Statutes 
do not4;ive this adl corredlly, 
having in f t. the words “ be- 
inp thereof convidlcd byjudg* 


ment or information,” but that 
in the parliament roll the words 
are '* by iudiflinent or infu^ 
mation.'' 


of 
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of the ftat. 5 Geo. i. c. 30. /. 1. ** for concealing* 
removing, and emhezzlhig perldnal property to the 
** amount cf 20/., with an intent to dtfiaud his credi- 
** tors.” The commiflion of bankrupt produced upon 
the trial was engrclTed on a treble fixpenny (lamp, and ' 
was granted under'the great fcal o( the United Kingdom 
of Great Britain and Ireland, It was in proof that the 
only evidence produced before the commiflioners of the 
a£l cf bankruptcy, whicii the prifoner had committed by 
departing from his dwelling‘houfe about the i(l of May 
1807, was that of Wm. Brianty who was a creditor at the 
time of giving his tcftimoiiy, and afterwards proved his 
debt under the commiflion, and that the commiflioners 
upon his foie evidence declared the prifoner a bankrupt. 
It was alfo in proof that the prifoner had abfruttd him- 
fclf from his dwelling‘houre to delay his creditors on the 
xoth of July.iZc6t and that the debt on which the pre- 
■ fent commiflion ifliied did not become due to the peti¬ 
tioning creditor till after the 30th of July 1806; that on 
the 30th of July ib'c6 ows HuJfon Atkinfm, a nephew and 
cleikof the prifoner, llruck a docket againfl him, but no 
commiiTion was ever ilTued thereon. On behalf of the 
prifoner it was contended that by the ftat. 4^5 Geo. 3. 

' 35*y* 3* docket was not only notice to the peti¬ 

tioning creditor, but was alfo of itfcli concluflve evidence 
of a prior a 61 of bankruptcy and of a prior debt fufiicient 
to fu(\aiii a commiflion, but the Court at the trial held 
otherwife; this ground was again tried in the fubfequent 
arguments, but abandoned upon an intimation from the 
CoK^ that it was not tenable. The prifoner was found 
guilty, and received fentence of death, but execution was 
refpited at the inftance of Heath J. until the opinions of 
the Judges could be had upon feveral objections which 
were taken on behalf of the prifoner. The cafe was ar¬ 
gued before eleven Judges, [Rooh abfente). only 

four objections now relied upon, were the following^ 

two 
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two of which, namely, the firft and/third, afFe£led the 
fulEciency of the proof given upon the trial; the other 
two impeached the validity of the commiflion, on which 
the indi^ment was grounded. It was contended, 

1 ( 1 , That the profecutors had failed to prove a material 
allegation averred in every count of the indictment,' 
namely, that a ** commiflion of bankrupt under the great 
feal of Great Britain was in due manner awarded,** 
and that this variance was fatal; or if it was no variance, 
then that the allegation was error apparent on the face of 
the indictment. 

2dly, That evidence having been given of an acl of 
bankruptcy prior to the petitioning cieditor’s debt, the 
commiflion of bankrupt was void. * 

3dly, That the evidence failed to prove a material alle¬ 
gation contained in the two firft counts of the indi^- 
ment, ** that the commiflioners did in due manner, and 
« upon good proof, upon oath then and there taken be- 
** fore them, find that the prifoner did become a bank- 
** rupt/* and a material allegatlonrin the two lad counts, 
** that the prifoner was in due manner found and de- 
“ dared a bankrupt.’* 

4thIy,That the commiflion was void, not being marked 
with (he damps required by the feveral damp a£ls. 

Holrcyd, for the prifoner. The dat. 13 £ 11 %. c. 7. 
f. 2. authorizes the Lord Chancellor to name coftinrif- 
fiuners by a commiflion under the great feal of England, 
The great feal of England was, at (he time of paffing 
that a£l, tbe feal of the empire, the king’s feal, {he 
elavis rtgni^ 2 Inji. 551. It was the intention of that, 
and of all the fubfequent ftatutes, that the commiflion 
ihould be awarded under the feal of the emf^lre. The 
great Yea! of England continued to bear that character 
till the datute for tlie Union with Scotland, when the 
great fCal of Great Britain was fubilituted, and commif- 

iions 
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dons were thenceforward to iHue under that feal. At 
the empire has been enlarged from time to time, the feal 
of the empire has acquired a new denomination; and 
fince the union with Ireland^ the great feal of the United 
Kingdom of Great Britain and Ireland is, by confequence 
of law, become the clavis regni ; and iliofe inilrumentt 
which formerly derived their authority from the great 
feal of England j muil now pafs under the great feal of 
tbe United Kingdom. It is true, the (fatule for the 
union with Scotland has fome exprefs regulations for this 
purpofe, which are not inferted in the for the union 
with Ireland, By the flat. 5 Ann, c, 8 . art, 24. ** there 
ihall be one great feal for the United Kingdom different 
from the great feaf then ufed in either kingdom.** and a 
great feal in Scotland is dire£led to be kept and ufed in 
all things relating to private rights or grants. But the 
former part of this provifion was unneceffary, for as the 
whple became one kingdom, the great feal would, with- 
put this ena£lment, by a neceffary confequence of law, 
have become the king’s great feal of the whole, and not 
of any part j it muff be ffill the clavis regni. By 5 G, 2. 
e. 30./ I. the commiHion was dire£ted to ilTue under 
the great feal of Great Britain, which, at the time of 
pafling that acl, was the great feal of the empire. The 
ffat. tA 40 Geo. 3. 67. /, J, for the union of Great 

Britain and Ireland, affumes, that without any exprefs 
provHion the great feal would, after the union, become 
the great feal of the United Kingdom, and that thofe 
matters which before paffed under the great feal ol 
Qreat Britain would thenceforth pafs under the great feal 
oi the United Kingdom. In the /|th article it is ena£led, 
that the proclamations for holding all future parliaments 
(hall iffue under the great feal of the United Kingdom. 
Section 3. contains an exprefs proviHon, that the king 
may coi^tinue to ufe the old feal of Ireland within that 
part pf the United Kingdom j but no fuc}^ power 

giverr 
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given to continue the ufe of the old feal of Great Sri- ] 1807. 
tain. Without this proviHon, the king could not now, 
by virtue of his prerogative, ufe a feparate great feal for v. 
Ireland^ being part of his kingdom, any more than he 
could ufe a feparate great feal for any part of Scotland, or 
for any county in England t and as Great Britain U now 
only a part, he could now no longer ufe a feparate feal 
for Great Britain. If this be fo, there is an important 
variance between the indi£lment and the commiHion 
proved ; for it is averred to b; under the great feal of 
Great Britain, and it is proved to be under the great feal 
of the United Kingdom. The queflion will not be af- 
fefted by the circuraflancc that fuufequent ftatutes have 
mifcalled the great feal. It dill remains the great feal 
of the United Kingdom; and every allegation in plead¬ 
ing, efpccially in an indi^ment, mud be dared accord¬ 
ing to its drift legal import, and mud be proved with 
equal (Iridlncfs. It is true that though a datute gives 
inaccurate names to things, if the Courts can difcQver its 
meaning, they will fo expound it, as to give force to 
the intention of the legifiature; but that rule of law 
cannot be drawn in aid, to cure fuch a variance from an 
allegation in pleading, as this is. The datute 5 Geo. 2. 
c. 30. requires the commidion to be under the great feal, 
and the king's grants and all indrumenis thatrequire the 
great feal, mud in pleading be alleged to be under the 
great feal. 2 Co. 16. So that the averment cannot be 
reje£):ed as furplufage. But they mud be alleged to be 
under fuch a great feal as will give them validity: fuch 
was antiently the great feal of England, afterwards tKat 
of Great Britain, and now that of the United Kingdom 
The allegation is'a material one, becaufe to the great fta^ 
fuch indruments owe all their authority.* Exprtjfio 
unius efl exclujii ulterius ; and the indiftment fhews this 
commifli^ to have iflued under the great feal of a part 
pf the United Kingdom only, not of the whole, under a 

feal 
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f«al therefore whiclh can give it no validity. If the great 
feal of Ireland, or of a particular county, or of any other 
part of the kingdom, were averred, it would not be proved 
by evidence of the great feal of the United Kingdom i 
neither is the allegation of the feal of Great Britain 
proved by that evidence. Therefore either the indict¬ 
ment is erroneous on the face of it, or the commilfion fet 
out is not proved. 

Secondly, It was proved at the trial that an a£t of 
bankruptcy was committed before the petitioning credi¬ 
tors' debt accrued: and evidence was offered that other 
debts, fttflicient to fuftain a commiflion, fubfided at the 
time of the former ad of bankruptcy. {Heath J. No 
fuch evidence was'tendered ; nor, if it had been tender¬ 
ed, would it have been received.] Confequently the 
prifoner was difabled to contrad a debt with the peti¬ 
tioning creditor: there was no fuch debt exiding, and 
the^commifiion is therefore void. This was fo ruled in 
1736 by Lord Talbot, Chancellor, in De GoUs v. Ward, 
Forrejler 243. S. C. I Coohis Bank. Laws 26. } and 
though that decree was afterwards reverfed in the Houfe 
of Lords, yet the reafon which the Judges afCgned for 
the reverfal was, that, “ as the commifTion ilTued when 
the old llatutes relating to bankrupts were in force, they 
liad cftafidered it on the foot of thofe old flatutes (<3).'' 


(fl) /There is feme difficulty 
in underftanding the reafon 
affigned by the reporter $ for 
the 5 Geo, z. e. 30. attached 
from the X4th of May 1729, 
8uc the petitioning creditor’s 
debt, which was jipoa a note 
given for the balance of an ac* 
count, accrued, as it appears 
from 4 BrtAvn. Pari. Caf. 3Z4. 
on 7th July 17JO, and the coin- 
miffion iflued on aotli Nov 
1710. It might appear pro¬ 


bable that fome of the original 
items in the account, for the 
balance of which the note of 
7th July was given, had ac* 
crued before Z4th May 1729, 
and that the commiffion was 
fiiftained upon the proof of 
fume of thofe items, if the 
reporter's ftatement and the 
whole tenor of the argument 
did not feem to confine the 
proof exprcfsly to the note of 
the 7tb j^idy 1730.'- 

So 
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So, in the cafe Exparie Wainmany OSloher ,*807, 

1 Cooi0 17, the Lord Chancellor faitT, that the Judges 
would “ have been of another opinion in De Goles v, v. 

fEitrd, if the cafe had arifen on the a£l of 5 G. 2.; for 
by that a£l; tHe bankrupt is to be difcharged of thofe 
debts only which had accrued before the a£t of bankrupt¬ 
cy was committed, and a creditor can prore thofe debts 
alone, of which the bankrupt’s certificate will difeharge 
him; and therefore no creditor can be received to prove 
under the commiilion, unlefs his debt was fubfifting 
when the a£t of bankruptcy was committed. The pri- 
foner was already a bankrupt when the petitioning cre¬ 
ditor’s debt was incurred. iHeaih J. How does it 
appear that any debt fublifted at the |ime of the prior 
a£fc of bankruptcy, which would hare enabled a creditor 
to petition ? To make a man a bankrupt, there muil be 
circumftances under which a commiflion might iffue, 
and thefe cannot be, unlefs there fubfifls a petitioning 
creditor’s debt.] In Toms v. Myfton, 2 Str. 734. a corn- 
million was held void becaufe an a6f of bankruptcy was 
proved to have taken place before the petitioning creditor’s 
debt accrued. [Lord EllcnhroughC,], It does not in that 
cafe appear but that a previous debt was proved upon 
which a commiffion might ifTue, and that this is included 
in the reporter’s expreflion that he was a bankrupt**'^ 

In 2 S/r. 1042, Amhrofe v. Clendon, S. C. Analy. Caf, 

B, R, temp. Hardvs. 267., the fame point was deter¬ 
mined, and the commiffion there was fupported only 
upon the fimple contra^ debt which fubfifted before the 
firft a€b of bankruptcy, and which was held not to b^ 
extinguifhed by fubfequently accepting the bond of tfie 
bankrupt. 

3. The prifoner was not “ upon good proof found to 
be, and duly declared a bankrupt.” The fame proof 
wes neceflary before the commiffioners, which is re¬ 
quired In 90J other court of criminal jurifdidtion. The 

1 whnefs 
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witnefs on whofe teftimony the prifoner was declared i 
bankrupt, rendered blmfelf competent before the trial 
by releafing his rights, but clearly was not fueh a wit« 
nefss at the time when he gave his evidence before the 
commifltoners, as could have been received in a court of 
law. And if he was not a competent witnefs, the pri» 
fener was not « upon good proof found." nor' duly 
declared" a bankrupt. It is true that the ftat. 5 G. 2. 
c. 30 /• 26. diredls the commilfioners to receive affida¬ 
vits from creditors of the amount of their debts, and 
yi 29. feems to countenance the admiffion of creditors to 
{wear viva voce, by ena£ling, “ that perfons fwearing 
falfely (hall be guilty of perjury }** and the 25th fe&ion, 
which enafls that every creditor fhall be at liberty to 
prove his debt, m*ay perhaps, by the aid of the other 
changes abovementioned, properly admit the like con* 
ftru£lioii: but thefe ftatutes make the evidence of credi¬ 
tors competent, only for the purpofe of dividing the pro¬ 
perty among themfelves, not competent to fubje£% any 
perfons to a criminal jurifdifliion. In order to do that, 
the fame evidence muft be neceffary in this^ as in all 
other cafes* [Lord Ellenborot^h C. J. The ftatute 
enables the commiffioners to examine all perfons. 
Mansfield C. J. It never yet was alked on a trial at 
hw founded on a bankruptcy, upon what evidence the 
commiffioners declared the man a bankrupt.] 

4. Ever fince the year 1726 it has been the pra^ice 
todlTue commiffions of bankrupt upon a treble fixpenny 
(lamp, which by the ftatutes M, c, 21. /. x. 

gUf to W. 3. c, 25. f, 31. and 12 G. i. c. 33. / 2. » 
Vcquired for « every procefs or mandate*' under the feal 
of any of the oourts at Wefiminfier, Bee* And of this 
denomination is the commiffion in queftion: for it iffiiet 
under the feal of the high Court of Chancery ; but the 
ftamps are wanting in this cafe, which are impofed by 
the ftatutes 3a G, % c* 35*/ »• smd 83 G. 3^ c* 58*/ i> 

on 
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» 

•n ** every procefs or mandate.” [Lord EHenhorough C J. 1807. 

Is this a mandate ? or does it bear the feal of any Court ? 

It is the feal of the kingdom.] 

Bullock. 

Gurney, for the profecution. It was a matter of efpe- 
cial legiflative proviflon in 5 jinn. c. 8. that the great feal 
of Great Britain Ihould thenceforth be ufed in all cafes 
where the great feal of England had before been 
ufed. It is not demonftrated> nor does it follow as a 
neceilary efle£i of the union with Ireland, that without 
this provxfion the great feal of the United Kingdom 
would be ufed in all cafes where the great feal of Great 
Britain was formerly ufed. The articles of union with 
Ireland purfue the of union with Scotland in no one 
particular. All that can be gathered from 39 40 G. 3. 

is, that the great feal of the United Kingdom is fpoken 
of: but no further inference can be drawn from that 
clrcumftance, than from the mention of the great feal of 
Great Britain in many ftatutes fubfequent to the union 
with Ireland. 41 G. 3. <r. 90. /. 5. mentions the great 
feal of England and the great feal of Ireland, 41 G. 3. 
c. \oZ.fs. \, 2. the great feal of the United Kingdom. 

In 43 G. 3. c. 160./. 25., 43 G. 3. c 96./ 11., 44 G. 3. 
f. 98. page 193., 45 G. 3. f. pi.yi i., i\6 G. 3. c, 54., 

46 G. 3. c. 80. f. 2., 46 G. 3. c. 128. fs. 2. 5. the great 
feal of Great Britain is fpoken of an| direfled to be* ufed. 

There is in fa£t only one great feal ufed in England, 
which is the great feal of the United Kingdom. * The 
old great feal of Great'Britain was, foon after the 
union with Ireland, deftroyed in the prefence of the Lord 
Chancellor. The Admiralty Courts have iince the union 
fat and inilidfed fentence of death by virtue of a com- 
miflion ifltied under the great feal of Great Britain, and 
It would be ftrange to fay the indidlment is vitiated by 
ufing the exprelTion which is the language of fo^many 
afls of parliament. And if the law, fince the Union, 
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eonftnies a ftatut^ble requifition of the great feal of 
Great Britain to meiin the feal of the. empire, and to be 
fubftantially fatisfied by the ufe of the great feal of the 
United Kingdom, it will apply the fame conftraflion to 
the fame words, when found in an indi£Iment, as it 
would when found in an a6l of parliament. Therefore 
an allegation of the great feal of Great Britain mull be 
confidercd as equivalent to an averment of the great feal 
of the United Kingdom} and then the evidence proves 
the allegation, fo that there is no variance. 

3* It has been the invariable pra£lice, that to impeach 
a commillion, proof mull be given of a petitioning cre¬ 
ditor’s debt fublifting before the prior a£t of bankruptcy. 
If a man can become a bankrupt without a fubfilting 
debt to fupport a commillion, all the bankrupt laws are 
at an end; and therefore it is not true,-as aflerted, that 
at the trial a prior of bankruptcy was proved: be- 
caufe no evidence was produced of a debt prior to the 
bankrupt’s hrfl: departure from home. It is decided by 
the cafes of Mercerv, Ipyie^ 3 Efp, N* P. 216, and Father 
V. Mannings referred to in Doe v. BouJeot, 2 B/p. 597,, 
that it is not competent for the bankrupt to impeach his 
commilTton by proof of. a former a,D of bankruptcy. No 
fuch evidence probably exiHed here, for the whole tranf- 
aAion appears to have been fraudulent: the docket was 
ftruck by the attorney of the bankrupt, in purfuance of 
iiiliruiSlions given him by a boy, who was the bankrupt’s 
desk and nephew* 

3. As to the third point, there might be fome wcigfit 
in the argument ufed, if the profecutors, at the trial of 
this indid;ment, had relied on the proof of the mere aft 
of the commillioners, as conclufive evidence of the aft 
of bankruptcy. But evidence of the prifoner’s being'a 
bankrupt was produced at the trial, precifely in the fame 
manner as if no proceedings had been had before the 
commillioiiers* Even if they had rcMWed the^telUmony 

of 
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dT an inadmiffible witnefs} the Coutt could not tail for • 1B67. 

a difclofure of the evidence on which their judgment 

was .founded} and review the propriety of their deci- v. 

fion i becaufe the bankruptcy was a faA| which the Bvitpca. 

commifhoners had competent authority to determine; 

and the Court in fo doing would eaetcife an appellate 

jurifdtclion in matters of bankrupt, which it does not 

pofl'efs. It was proved that the comihiiGoners declared 

the prifoner a bankrupt. It muft be aiTumed that they 

attained that conclufion by corteGt means; ahd it it 

provdd by other evidence that what they determined was 

true. 

4. No damp whatever is necefTary for a commiflion 
of bankrupt; thc ft. 44 G. 3. c. 98. repeals all ftamps that 
were in force on the loth OStober 1804, and it impofeS 
no new damp on this inftrument. For it cannot be in* 
eluded under the words ** writ, mandate;*or procefs that 
** fliall pafs the feals of any Court at Wejittnnjler or the 
** Court of Chancery,’* Where the gresft feal is 
not expreCily mentioned, it cahnot be deemed to be com¬ 
prehended under general words with feals of inferior 
dignityi 

Hclroydxn reply. The language ufed in ftatutes would 
;n many inftances be infufficient in pleading; many a£ls, 
adopting the common parlanc^, fpeak of the firft lord of 
the treafury and admiralty, and the lords of theatres- 
fury and admiralty; but it would not be fufficiens in 
pleading fo to denominate the lords commi^oners of 
the treafury or admiralty. 

1. The docket was material in this cafe, for the pur* 
pofe of preventing the confequence of daw that would 
otherwife attach by virtue of 46 G» 3. e. 135*/* 5 * ^hich 
cna^fs that no commilGon (hall hereafter be arvoided by 
reafoti of a prior a£b of bankruptcy, unlefs the petition¬ 
ing Ereditpr had Qotice thereof; becaufe, by/. 3* ftrikiog 
Vofc. 1 * G » docket 
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a docket is made notice. Where notice is given the law 
is left as before. The only two cafes in which it has 
been held that it if incpmpetent to the bankrupt to im« 
peach his commiflion by proof of a prior a& of bank¬ 
ruptcy! were decided at nifi prtut. The Court will de¬ 
termine whether it will follow them, or adhere to the. 
authority of the older cafes. 

3. It is eflential to fliew that the commilGoners duly 
declared the prifoner a bankrupt; for if they aded ille- 
g*«y. he had a right to rvly on the incompetence 
of the witnefs* to confider the commilTioners as 
trefpafiers, and to retain his goods as againft all deriving 
title under that commiOion. If he was not duly de- 
claredi he was not fo declared chat the ftatute fentences 

0 

him to die for conce;:Urg his effcds. 

4. The ftat. 44 G. c. 98. does not afFe£l the argu¬ 
ment ! for the commilTion is not marked with the 5/. 
ftamp impofed by that on « writs* maiklates, and 
** procefs under the feal of the Court of Chancery.” 

Cur. adv. vuli (a). 


(«) No judgment was pub- faw no reafon to be dilTatisfied 
licly given on this cafe; but it with the fentence which bad 
was underdood that the Court been pfonounced. 
nnaoimoully agreed that they 


J'fh. 5 , i8c8. 

A perfon at- THE prUboer afterwards exhibited a petition to the 
tainted of felony Chancellor, dating the fa£la above detailed, and 

S"^itiOTto'the ftating that on the 10th of July 1806, when he ab- 
Cbmcellortofu* fented himfelf from his dwelliog-houfe, he was indebted 
p^fede a com- ^ Hudfin Atkinfitti .G. Medley one of his affignees, and 

*”• 

him. 

Whether bis attainder dicedly arofe out of tbecommifflon of bankrupt, or ia 
wholly irrelevant to it* * 

A bankrupt cannot be permitted to fet op a prior feoret id of bankraptey to im* 
peach hia commiffion dtber at law or iu equity. 


on 
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on the 30th 18o6f Jiudfun Atiiffou flnick a docket 
agalnft him 1 and praying that the commiflion might be 
faperfeded. This petition was fopported by an affidavit 
of the fa£lflf made by one Wallis a clerk of the bankrupt^ 
and oppofed upon the affidavits of the folicitor to - the 
commiffion, and Cowell an affignee^ which dated that 
the bankrupt’s clerks and fervants had kept out of the 
way^ fo that they could not be had to prove the a£l 
bankruptcy before the commiffioners; that upon the 
trial, when the prifoncr would have called WAlis his 
clerk to prove the prior z€t of bankruptcy, the Court re* 
fufed to hear the evidence without hrd having proof of a 
prior petitioning creditor’s debt; that Wallis, who now 
fwore to fuch debt, .and alfo T, Wilde and G. Medley, 
w'ere in court, and were examined as witnefics, but not* 
withftanding the intimation given by the Court, they 
offered no evidence of any prior debt. They alfo dated, 
that Atkinfon was a minor ; that the docket was. 11 ruck 
upon his indruflions by the bankrupt’s own folicitor, 
upon an alleged debt of 100/. for money lent by Aihin^ 
fan to the bankrupt; that no entry could be found in any 
of the bankrupt’s books of the fuppofed loan *, that At-^ 
kinfon abfented himfelf at the time of the trial, and could 
not be found to ^ve evidence, and exprefled the depo¬ 
nents belief that the whole tranfaffion of the docket 
was fraudulent. Atkinfou made no affidavit upon this 
occalion. The petition on this day came on to be heard 
before 

The Lord Chancellor* 

A preliminary obje£fion was taken on *behalf of thi: 
profecttdon, that the petitioner was attainted, and there¬ 
fore could not be heard by the Court. 
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The Sethiter^Gi^aU Heart, and BeU, for the prifonerk 
In'examining the 6rft objed^ion, it muft for the prefent 
be afliimed that all the allegations of the petition are 
proved s for the pofition, that the attainder prevents the 
Court from entertaining this petition, goes the whole 
length of faying, that if tlie bankrupt had produced .the 
moft indifpntable teftimony that he never had been a 
trader, that he never had been indebted, the Court 
^ould equally be precluded from looking into the circum- 
Rances. The prefer.t cafe may be argued with fome 
analogy to proceedings at comihqn law to reverfe iui at¬ 
tainder. It is admitted as a general rule, that a perfon 
attainted cannot be heard in a court of law: that is, he 
cannot fue for a sight. But he is jrntitled to be heard* 
while he ftates his cafe for the purpofe of reverfing his 
attainder. The petitioner does not aflc permif&on to fue 
for any civil right, but to fay his convi£iton itfelf is erro- 
^ neous( and it is not competent for the profecutors to 
obje£t to his prayer the exiftence of the very attainder 
•which it is the aim of the petition to reveife. Non ad^ 
enittitur except^ ejufdem rn cujus petiUtr dijfiiuth. Bacon*t 
Elem. 7. Ft N B* 236. c. Superfideas. If a man be 
attainted on the ftatute of provifors, for fuing a citation 
from Borne, yet he may have a fuperfedeast So Co* 
Lift. sad. a. ** In a writ of error to reverfe an utlary, 
** utlary in that fuit, or at any (Irangers fuit, Ihill not 
" difable the Plaiutife; becaufe if he in that a£kion 

c 

** fliould be difabled, if he were outlawed at feveral 
men's fails, he ihould never reveife any of them." 

• This court, fo newly conftituted as to its jurirdiilio& 
over bankruptcy, muft follow the maxims and courfe of 
the move aottent courts. It may confider itfelf as now 
cxercidng that part of its jurifdidlion in which it holds 
cognizance of origmal writs, add may at the fame time 
cadi in aid tiie ftatutei relating to bankrupts* If an ori¬ 
ginal 
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ginal writ had ifitied under circumft^ces which made it , 1907. 
palpably enoneous^'as if through 'inadvertence it bad •phTlKiiia 

been fued out contrary to a ftatuie> and proceedinga had v. 

been thereupon had even to outlawry or attainder, though 
the confequence would be that all the fubfequent pro¬ 
ceedings would fall to the ground with it, yet the Court 
would not on that account hefitate, inftantly to fuperfede 
the writ. 1 his commiflion is an original writ. It 
may be^objeded that the prifoner does not bring himfell 
within the excepted cafe, in which attainted perfons may 
be heard i for > that the fuperfeding of the commillion of 
bankrupt, which is the objed of tlie petition, will not 
reverfe the attainder. It is true it will not diredly re* 
verfe the judgment below, but it wUl^ive the prifoner a 
ftrong claim on the mercy of the throne, and therefore 
by reafon of the analogy, the Court will in its difcretion 
entertain this petition. In C». Dig. AhaUmentt £. 2, 
it is held, that where tlie caufe of adion is forfeited by 
the attainder, the attainder may be pleaded in-bar; otlier* 
wife it is only a plea in abitemenr. By the flat, y G. 3. 
e. 30. in the cafe of a felcny committed againli thatad, 
the forfeiture to the crown, attendant on every other 
Gonvidion of felony, b prevented from attaching upon 
that property, the pre&ni dillribution of which it is the 
objed of this petition to impeach. This mufl theyefore 
^ be confidered as a cafe of that clafs, in which the at¬ 
tainder does not create a forfeiture of the eaufe of a^ion, 
and in which the attainder could not at law be pleaded 
in bar, but only in abatement. But this Court, fitting 
here to fuperfede original writs, knows no fuch defence 
as a plea in abatement: therefor'e the attainder does nof * 
preclude the piifoner from being heard here to pray for 
a diflferent cUftribution of thofe effe£ls. AOuming then, 
as proved, that the attainder does not preclude the bank¬ 
rupt from being heard, the next propofition is, that it 
neither wy, in the Court below; nor is it here, incompe- 
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tent for the bankrillt to impeach the commiflibn upon 
the fads now Rated in the affidaritsi [Lord Chanciibr. 
i am not aware of any cafe, in which it has been held 
at law, that a bankrupt may fet up his Own prior fecret 
a£l of bankruptcy to avoid a fubfequent commifllion, or 
to defeat an a£iion* Several of the Judges have told me 
it cannot be permitted.] As foon as a man has com¬ 
mitted an a£i of bankruptcy, however fecret, he ceafes to 
poflefs any property. All belongs from that moment to 
his creditors. Therefore at the time of committing a 
fecond aA of bankruptcy, he has no property againft 
which a cofnmiffion can ifiue. If a commiflion iflTues, 
and there is no property to be divided under it, a /uper* 
Jedeas goes, quia improvide emanavit. There is no reafon 
why, for the purpofe of (hewing the invalidity of the 
commiflion, the bankrupt may not be confidered at leaR 
equally indifferent and free from intereft, as if he Rood 
in the relation of creditor. It cannot fignify whether 
the improvidence of the commilfion is difcovered to the 
great feal through the means of the bankrupt himfelf, or 
of a creditor. If in confequence of a former a£i of bank¬ 
ruptcy, there was no property to be divided under the 
commiflion of 1806, it would be a-lingular effect of the 
law, that the bankrupt is to fuffer death for fecreting 
his efleds from a clafs of creditors, who, as it is now 
clearly known, would have no right to participate in > 
thoffrcfiefis, if he had not fecreted them. The Court 
has a full difcretion in fuperfeding commiiBons; it may 
either hear the evidence in behalf of and againR a bank¬ 
rupt's petition, and decide thereupon, or fend him to 
iftng an a^ion at law. If the bankrupt is fo preffed by 
the confequences of the commUHon, that if put to his 
adion at law, be would fuffer grievous tRConvenienceS| 
the Courl will at once f jperfedc the commiflion* lu 
llui (gfe tht bankrupt capuol fue at law. 




Ilk THB Foety-bighth Ykae of GEORGE HI. 


87 


As to the fecond point, fince ^o of the aflignees, 
Cmaell and Medley^ have made afiidavits, but have left 
the bankrupt’s ilatement wholly uncootradicled, they 
mud: be confidered as admitting the truth of the fa^s. 
But it is urged, that the bankrupt’s omiflion to prove 
the former petitioning creditoi’s debt at the trial is fuch 
laches in-him, that he cannot now be heard to prove it. 
The humane fpirit of the Englijb law furely will not 
fufier laches to prejudice a man {landing upon his life 
and death. The only obje£lion which remains, then, is 
the imputation that the docket ftruck by Atkinfon was 
(truck unfairly, to perfuade the prifoner’s creditors to 
execute a letter of licence. But even if this were 
fo, yet no creditor whofe debt d>d not accrue be< 
fore the heft a£t of bankruptcy, could prove his debt 
under a commiffion iiTued thereupon. And all the cre¬ 
ditors whofe debts accrued previoufly to the firft aft of 
bankruptcy, have a right to take the benefit of it, and to 
fecure for themfelves the whole of the bankrupt’s pro¬ 
perty. By the 46 Q. 3. e. 135. f. 3. it is provided that 
ilriking a dotket (hall be in all events, if there were any 
a£l of bankruptcy whatever, (not th^t only on which the 
docket was ftruck, however irrelevant might be the aft 
of bankruptcy proved, however invalid the docket, how¬ 
ever bad the charafter of the petitioning creditors,) no¬ 
tice of a prior aft of bankruptcy. The policy of that 
claufc may be doubted. The docket was ftruck eight 
days after this aft received the royal afient, but before it 
was printed; and it would be a great ftretch of imagina¬ 
tion to fuppofe it was (truck ip contemplation of the 
elFefk of this ftatute, and with a fraudulent view to«dk- 
feat any fubfequent commifiiont Tbu *ufual purpofe of 
ftriking a docket is to indicate an intention of taking out 
a commiflioo, not to prevent creditor^ whofe debts might 
be fubret^ueiitly incurred from (haring the fund with the 
Qtben* it 19 to be feared that this mifehief will in 
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future ofteii rife froi^ the 3(1 fedlen. Here a prior a£l of 
bankruptcy had really been committed: the petitioning 
^ creditors had die conftrudive niOtice of it which is cre¬ 
ated by this claoCe i confequently the new law does ‘not 
attach upon the prefect cafe ; but it muft be confidered 
upon the law, fuch as it before Rood | which was, that 
a fecrct a£k of bankruptcy, a private tranfa£lion, was 
deemed notorious to all the world. An additional reafon 
for fuperfeding this commiflion may be drawn from the 
latter part of the hrft fef^ion of 5 G.'a. r. 30., which 
diftributes ** fuch felon’s goods ambng the creditors 
fecking relief under fuch commiOion.” The confequence 
of this attainder will be, that the property of the bank<^ 
rupt will be divided^among a clsfs of creditors not en* 
titled to it. In a fuit in equity this Court will take no¬ 
tice of certain things for the' benefit of pcrfons who are 
not parties to the proceedings, and will proteA their 
rights. JiLarJ Chancellor, We know that a prior a^ 
of bankruptcy, fet op in a court of law, will not now 
avail, ufilefs a petitioning creditor’s debt be fliewn to 
eiift prior to the^afk of bankruptcy j; but it is not re¬ 
quired to be fliewn that the creditor ever meant to take 
out a commiflion upon that debt: the law at prefent is 
fomewhac anomalous in this refpe£l.} 


J,each, Cullen^ and againft the petition. The 

attainder has put the bankrupt out of the protcflion of 
the law, and while it (lands he cannot be heard. Lord 
h(K 9 fC^ maxim, ** Eneeptk non admittitur ejufdem ret cujus 
peiitur diffAu^^ is not^pplicable in this cafe j becaufe 
this petition ts not a proceeding to reverfe the attainder. 
- l^Lord Chancelkr* Certainly my fuperfeding the com¬ 
miflion cannot reverfe the attainder at law.3 Very little 
is found iathe books on the fubjefk of attainder. Black* 
Jloni J. has faid that an attainted perfon is completely out 
of the proteflibn of the UW| 4 Cm> 380. The cafe 

cited 
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Cited f(om ^it^hirhtrtf where a perfoiywas put out of the ^ 180^4 
prote^ion of the law under the ftatute of provifors, is 
pot applicable} for that is part of hU punifliment: (o, v. 
outlawry is a part of the punifliment: and the perfon la- Eyt-i^oc*. 

homing under thefe difabilities is entitled to try whetbet 
his puoifliment is legally infli£ied. But the attainder in 
this cafe is no part of the prifoner^s punifiiment j it is a 
legal elTe^t of the judgment pronounced againft him. 

This cafe mud; be conddered in the fame manner as if 
the prifoner had committed a robbery, or any other fe¬ 
lony, and at the fame time had been defirous to fuper- 
fede his commilTion. It is clear that he could not hare 
been heard for that purpofe. The Court is not, as was 
afTcrted, now fitting in conufance of original writs; it 
has no jurifdiiflion^to idiie original writs in any criminal 
cafe; confcquently it can have none to review them. 

The Court is requelled to fit here, in order to furnilh 
evidence for a cafe, upon which the prifoner may peti¬ 
tion the Crown for a writ of error to reverfe the attain¬ 
der. It will not accede to that requed: for in the hu¬ 
manity which'occafioiied the opinion of the Judges to 
be taken on the cafe, the bankrupt has had all the be¬ 
nefit which he could hope to derive from a writ of error. 

To entertain this petition would be to grant a new trial 
in a criminal cafe, a proceeding unknown to the law of 
Unghttd, Fleas in difability of the perfon are familiar to 
courts of equity as well as of law, though the term 
** abatement*' may not be in ufe here. The argument 
drawn from the 5 6. a. 30. fuppofes, that the goods 
of which the ftatute deprives the crown, would othexwife 
have accrued to the crown friHn the bankrupt himfelf/ 
not ftom the cieditors: whereas, without the aid of this 
afl, they would have become the property of the credi¬ 
tors by the z(k of bankruptcy, at a period long antecedent 
to the title of the crown, which could accrue only by 
the fubfequent conviilion and attainder. If the pufoner 

had 
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1807. ^ hid proved upon ^is trial the cafe which he now dif- 

Thel^o oiuft have been convi£led s for he would 

V. ftill have been guilty of felony. It does not follow even 

Bollock. jf jjjg commiOion was invalid* that it impofed no oblige* 
tion on the bankrupt: on the contrary, a bankrupt muft, 
at all events, furrender, and appear, and fubilantially 
conform to his commtlTion. If it were otherwife, the 
confequence would be, that a bankrupt might referve a 
fecret aft of bankruptcy to defeat the claims of all cre¬ 
ditors under any commilFion founded on a later a£l of 
bankruptcy, a privilege which would difeharge all the 
obligations of the bankrupt laws.' In 11 Fef. 409. Jix 
f&rte Jones, the Court refufed to receive a petition for 
fuperfedinga commilTion, though admitted to be ground* 
lefs, until the party had furrendered ; and faid, ** he 
has committed a felony.” In the cafe Ea parte Tomhin^ 
fm, 10 Vef, 106., where the bankrupt was committed for 
not giving fatisfadlory anfwers to the commiflioners, the 
Court doubted whether it had power to difeharge him 
upon petition, though with the confent of his aflignees; 
and put him to his writ of habeas corpus. In Mercer v. 
Wife, 3 Efp, N.P, Cqf. 216. it was not lightly faid by 
Lord Kenyon, ** the bankrupt would have committed a 
felony, if he had not furrendered.” So, in this cafe, a 
felony has been committed, whether the commifTion is 
invalid or not. It is not competent for the bankrupt to 
oppope to the validity of this commiflion the prior a£l of 
bankruptcy. Lord Kenyon fo decided in Mercer v. Wife, 
The intention of the 46 G, 3* was to diminiflt the effe^k 
of fecret aHs of bankruptcy: the interpretation con* 
fbnded for would give ifc a greater extent 'than before 
prevailed. Before this a£k only a petitioning creditor’s 
debt and an a£k of bankruptcy were necclTary in order to 
impeach a commiflion: the intention of this datute was 
to require fomething more for this purpofe, notice either 
f xprefs or ifoplied j and it is argued, contrary to the 

fpirit 
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fpirit of the upon the words *</although it (hail be , 1S07. 
afterwards fupcrfedcd,” that an invalid commiffioni or a 
fraudulent docket) (for fuch upon the evidence this muft v. 
be confidered)) is notice for this purpofe, equally as BuLtocK* 
much as if it were legal. Le Blanc^, held that the conftruc* 
tion contended for by the prifoner) would defeat the a£l: 
and that it mull be a docket ftruck for the purpofe of fup- 
porting a commiffion. It appears reafonable to reftridi 
this efie£t to a legal commiffion and legal docket, if the 
words of the do not imperatively fugged a different 
condru£tion. l_Lord Chancellor. A docket may be ir« 
regularly dnick, with a hem fide intention to fue out a 
commiffion upon a real act of bankruptcy.] Another 
ground taken below was that a prior docket had been 
ftruck, and that two commiffions of bankruptcy could 
not exift at the fame time, and cafes were cited in which 
this has been decided \ but all thefe cafes went back to an 
earlier period than the origin of the moft important part 
of the bankrupt code, the 5 G. 2. e, 30.: fo that^the 
Court is now, for the firft time fince the palling of that 
a^, called upon to decide this point, and to entertain, 
while fitting on bankrupts, an appeal from the judgment 
of the commiffioners of oyer and terminer and general 
gaol delivery. In fuch a cafe as this, if the Court could 
at all interfere, it would only dtre£l an iffue at law to 
try whether the prifoner was a bankrupt or not, and 
whether there was or was not a good petitioning creditor's 
debt: thefe queftions were direflly put in iffue by 4 he 
trial below, though in a criminal jurifdidlion*, and the 
bankrupt has been aided by all the aftutenefs of the 
Judges in favour of life. The counfel for the ptofeoif- 
.tion alfo dwelt on the fa£l; of the docket being ftruck 
immediately after the palling of the aft, and on the other 
circumftances above ftated, as ftrongly indicative of 
fraud; and obferved that it did not lie within the know¬ 
ledge of tlie aQignee; (Q ildnut or 4en j the debt fworn 



9 » 



Tbc Kik^ 


V, 

||[0Xrkoei(. 


CASES IN MICHAELMAS TERM 

%o be Jue to Wtldep.md that Mjedley havin^roved debta 
under thia commiffioni could not .prove then under 
another. 

Solidtor^GiHered in reply. In this cafe the attain* 
der never could be reverfed by writ of error, becaufe there 
is no error apparent on the record. No more proper 
proceeding could have been devifed than a judicial difcuf- 
fion before the Ijord Chancellor,^ part of whofe moft fo> 
lemn duty it is to inform his Majefty on. the propriety of 
Cgning death warrants. As to the argument that this 
remedy is not competent to the prifoncr, there can be no 
doubt that the faAs proved would enable a creditor to 
fuperfede the commiihon: they will enable MtiUy to do 
h: he may permit this commiflion to ftand till after the 
execution of the prifoner, and then may foe out another, 
by which he may appropriate the whole fund to himfelf 
in excloGon of the latter creditors. In the cafe of JRy- 
UmA the engraver, it is faid that a commiflion iflued after 
his attainder. [The Lari ChancilUr referred to Mat* 
ionald v. Ram/ty^ F^er 6 i.'] The Court below did 
not hold it indifpenfable that the docket mull be 
ftruck for the purpofe of taking out a commiiGon, and 
they confidered perhaps that this docket was not fo 
ftruck I but the prifoner’s evidence on the trial was con¬ 
fidered principally to fail in this particular, that.there 
was then no proof of a prior petitioning creditor’s debt. 
It is an undoubted fz€t that a docket was ftruck, either 
for the purpofe of fuing out a commiflion, or to preven^ 
others from fuing it out. What might be the of a 
ckfie where it was exprefsly proved that the docket was 
ftruck for the fraudulent purpofe of preventing fubfe- 
quent creditors from proving, is uncertain: but it feema 
that'according to the a£I fuch a docket would preclude 
them. However, that purpofe is not proved here j and 
the docket takes the cafe out of 46 G. g, c, 135^. A^r» 
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and »^u not an authority to flienr that ^ bankrupt 
is eftoppedy for in that cafe the Defendant was permitted 
to attempt to prove the prior a£l» but failed in it« and the 
Plaintiff had a verdifl. No affignees will a£k under the 
prefent commiffion, for they may at all events, and 
efpecially with the notice of the fafls which they now 
have, be called upon to repay out of their own pockets 
all the money they may diffribute: the commiilion ought 
to be fuperfeded $ and nothing precludes, that it may be 
fuperfeded on the application of the bankrupt himfelf. 

ZarJ Chancellor* If this petition bad been 
prefented to me in an earlier (lage of thefe proceed¬ 
ings, or if 1 had not been called upon by the iaa« 
portance of the cafe to confider It a good deal be¬ 
fore it was argued at the bar, I could not give judg¬ 
ment now. I have a very clear opinion on this cafe. 
The prefent queftion, in my opinion, is not, what, 
if it Chould happen to be my painful duty to advife the 
fovereigu upon the fate of this man, I would advife, but 
what 1 can lawfully do, fitting here as Chancellor. 
When the petition was prefented, 1 thought it extremely 
difficult to advife that he could be heard here for the 
immediate objefl of his petition, it is well obferved by 
Mr. Bolland that the effe£i is the fame as if it were ano¬ 
ther felony. The proceeding in which an attainted per- 
fon or his heir can be heard, is for the dire^ purpofe of 
reverGng an attainder: but I do not think it fit, ths|^ the 
Chancellor, fitting on bankrupts, is here to take his in¬ 
formation for the King's con fcience, which he is to com¬ 
municate in another capacity. The preliminary olysc- 
tion has not therefore been anfwered. . If the bankrupt 
had come hither before attainder to fuperfede his com- 
miffion, 1 could not have permitted bim to dp it, but by 
means, which 1 know not how to direfk under his at- 
uindcr, I know that many peifbns now living, whofe 
* 13 opmions 
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opioions I refped, voald hold it was not ^npeteot for 
the bankrupt to avaU'kimfelf of his prior afk of bank¬ 
ruptcy. But here has been a trial on the validity of the 
commiflion^ a trial of the moft folemn fpeciess the mod 
interefting to the bankrupt t and in that trial the good- 
nefs of the commiffion has been decided. I will not fay, 
that provtfo in the 46chiG. 3. might not better have been 
left out. 1 apprehend the pradice is, that though you 
may fet up another a£l of bankruptcy* you cannot fet it 
up* without alfo proving another petitioning creditor's 
debt: and that is here more efpecially neceflary to be 
infiftedon* where the other creditor is a minor who could 
not give the accnftomed bond. I will not fay whether 
that docket was* or was not* ftruck with a view of fuing 
out a commiffion. if the bankrupt can fet up a fccrec 
aft of bankruptcy, it would l^ad to this: he may go on* 
concealing his elFefts* even to the time of obtaining his 
certificate* if the creditors do not dilcover his conceal* 
mene t and if they deleft him* he has nothing to do* 
but to make mention of that prior aft of bankruptcy to 
Ihteld himfelf from all profecutton. There are many hard- 
fliips at prefent attendant on bankrupts; but if this were 
law, there would be a much greater one attendant on 
creditors. 1 am of opinion I cannot relieve the bank¬ 
rupt in this mode of proceeding. 

t 


Petition difmtfled {a)* 

(tf) The prtibner was after- tioa of being tranfported for 
wards pardoned upon condi* life. 
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The Kino v , Gillson. Dccr. 

*^HE prifoner was tried on the aift of September 1807 Upon an india- 
at the Old Bailey^ before Heath J., upon an indict* 43 G. 3. 

ment framed in putluance of ftat. 43 G. 3. r. 58. / i. fejon/odly bu°n 
for having *« felonioufly, wilfully, malicioufly, and un- 5,,^ a h.mfe, with 
lawfully fet 6re to a certain houfe, being in the poflef* intent to defraud 
“ Con of him the faid E. Gillfotty with intent thereby to *** 

** injure and defraud the London AlTuranceof houfes and rr.orandum in- 
“ goods from fire.” The profecutors proved the cxccu dorfed on a 
tion of a policy by deed under fcal, dated the loth of policy 

May 1806, whereby, after reciting the payment by the not admiffible 
prifoner of a year’s premium, the Affiirance Com- in evidence 

pany infured the prifoner to the amount of 620/. 011 the pri- 
houfehold goods, Isle, in his dwelling-houfe called the 
Golden Shears t No. 85. Wmdjlreet^ againil any !ofs or 
damage which fhould happen to the Hid goods, in the 
building qfarefMdf by lire on or betore the 24tli day of 
June 1807, and covenanted to continue liable upon the 
fame rifle fo long as the aflured (hould pay the faid ium 
of 14/. 6 d. before the 24th of June in each fucceeding 
year, and the faid corporation fhould agree to accept the 
fame. ' Upon this policy was tndor/ed a raemorundnni, 
dated the i<$tb of September i8c6, Hating that the 
•• within goods were removed from No. 85. Wood-Jlreet 
to No. 13. Old Bofwett Courts which removal v»as 
** thereby allowed.” This indorfement purported to be 
figned by two diredlors, by order of the Court. On 
the 11th of June 1807 the prifoner paid 14/. 6 d, arkd^ 
took a receipt figncd by the fecretary of the company, 
which expreiTed that payment to be made for a year’s 
premium of aflurance to the 24th of June t8o8, ** upon 
the fum of 620/. aflured by the faid policy.” It was 
proved by the fecretary of the company tliat this receipt 
* 3 waa 
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was marked with (heir feal; that the inSHRment upoit 
the policy was fuch^ as wai invariably made by that office 
on Gmtlar occafions; that if a lofs had happened, the 
company would have paid it under fuch an indorfement; 
that they confidered themCelves as much bound by the 
policy, as it then flood, as they could have been if the 
prifoner had firft effi:£led his infurance after he had be* 
gun to refide in Court; and thu after the pay¬ 

ment and receijpt before mentioned, the infurance was 
in force from Mid/ummer 1807 to Mtdfummtr i^oSi 
There was futficient evidence that the houfe was in the 
poirefTion of the prifoner, and that he had fet fire to it, 
and the jury found him guilty upon the count above 
ftated. 


Upon the application of Knapp, who was of counfef 
for the prifoner, judgment was fufpended until the opt- 
nion of the twelve Judges could be taken upon two 
objeclions: 1. That the memorandum indorfed on the 
policy ought to have been damped with the appropriate 
damp, either as a policy, or as an agreement, the want of 
fuch a damp rendering the contrad invalid, and being a 
fraud on the revenue, a. That the memorandum ought 
to have been made under the fcsl of the corporation. 
The cafe was argued this day before eleven Judges, 
{Ro^t ttb/enttf) bjr 


%Knapp for die prifoneri He contended that it would 
be extremely hard if an indrument which would be held 
void in a civil fait, could be given in evidence againd a 
«ivarty in a cafe tffeaing his life. It is clear that in cafe of 
an accidental fire the aflUred could not have recovered in 
an adion on this indorfement. The want of a damp on 
a parol Icafe for three years, reduced to writing, is fatal, 
althougfaT the leafe would have been good if it had not 
been reduced to writiog, PMUipt v, Butt, N: P*, 

afip; 
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469. hi^^utwell V, Dimfdah^ Pcsie N. P, the 
iiTue turned on the proof of an b tiikruptcy: an un- 
ftamped agreement for an afli^rnment by the bankrupt to 
his fons of all his elFeiSISi was produced, to prnve that bis 
affairs were then in a declining firuation, but Lord Kenyon 
refufed to hear it for any purprife whatever. In The 
King V. Hawhefivood, \ Leach Cr, Caf. 293. even upon a 
quedionof forgery, Lord Kenym thought the (lamp was 
netTffary. { Lnn.vrence J. Lord Kenpu afterwards, In 
the cafe of Colin Rcculijl in the year 1796, 2 I.sach Cr, 
Caf, 811. and in other fubf^quent cafes, approved of the 
dfcifion in The King v. Hawhefwood.'} Duties are im- 
pofsd by 5 ly. M. c. 7 .i,f. 3. and 9 ^ to IP. 3. c. 25. 
/• 37 upon policies of affurance againll fire, and by 5 IP, 
(s' M. c. 21. f. 11. and 10 Ann. c. 19. /. 105., perpetu¬ 
ated by 10 Ann. c. 26. /. 73. ** no (uch matter or chitjg 
fliall be available in law or equity, cr ghen in evidence, er 
admilted in any court f unlcfs the duties have been duly 
paid .%'1 he flat. 44 G. 3. c. ij%.Jchedule B. gives, in lieu of 
the former duties, a new duty of 2s. 6 d, for every hundred 
pounds of the value of property tnfured againft. Inc. The 
reafon why the Judges agreed in the cafes of The King 
V. Hatvhefivood, The King v. Reculi/l, and The King v. 
Morton, 2 Eajl P. C. 955. that the undamped inffru- 
ment might be given in evidence, Vas, becaufc tJ^e nc- 
celTity of having a (lamp was a mere matter of revenue, 
and did not alter the nature of the crime ; and beffaufe 
it was unfit that a man fliould be permitted to avail hifn* 
felf of his own fraud on tlie revenue, by alleging that 
there was no (tamp upon the inftrument which he him- 
felf had forged: but here it is of the very effence of tlte* 
offence, that there (hould fubdfl a legally effective con- 
tra£t, without which it cannot be held that the prifoner 
a^ed with intent to defraud ihc company, becatffe, with¬ 
out a valid inftrument, it could not lie within his power 
to commaqd the accompliftimcnl of his purpofe. Nci- 
» VoUl. H ther 
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thn is he the miker of the inftrument: liRs rather the 
fubje£t of a fraud pra£lifed by the corporation which 
i/Tues to him this undamped memorandum as a valid 
policy. 

As to the fecond point. A corporation cannot bind 
hfelf by a mere agreement, it can only contradi by deed, 
and without a contra£f which could be enforced* the 
intent to defraud cannot be contemplaled* 


Pooley, for the profecution, obferved, that after the 
removal of the goods to Bo/nuell Court, the corporation 
had undertaken by parol to indemnify the aflured againd 
a lofs of them by fire } that a payment had been made 
upon the faith of this undertaking, and that this was tlie 
ufual courfe of dealing of the corporation} and he con¬ 
tended that the prifoner htmfeif had (hewn by his con- 
du^ that he confidered this as a beneficial contract 
becaufe it was in proof that he had carefully taken the 
policy out of the houfe at the time of the fire, and had 
delivered it to a friend to keep for him. The only 
quedion is, whether there is fufficient evidence of an 
intent to defraud the corporation. It is argued for the 
prifoner, that in point of law, although a peifon fets fire 
to his houfe with a manifed intention to obtain money 
from, the infurers, yet if upon the indrument of aflurance 
he could not legally compel payment in cafe of an acci¬ 
dental lofs, the arfon is no crime. This argument is 
urged to ftrengthen as well the obje£tion arifing from 
the want of a damp, as that which is founded on the 
yiefe£tive nature of the indrument. But to examine the 
latter application of it, for the prefent putting out of tlic 
quedion the want of damps, let the cafe be put, that a 
perfon afiiired having fecretly fet fire to his own houfe, 
fues the infurers on the policy, and that on the plea of 
mtt faBum^ the defendants edablilh by evidence that 
the name of one of the parties was aifixed to ;he indru- 

I ' ment- 
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merit by attorney, under a forged deed of procuration. 
This would (hew there was no valid contrad upon which 
the PJaintifF could compel payment: but could the quo 
ammo of fetting (ire to the houfe be doubtful, after the 
Plaintiff had brought fuch an adion ? It is not averred 
in the indidment that the goods Were infured; therefore 
the policy was not produced as evidence to prove the in- 
furance, which was the dired objed of the inflrument. 
It was produced only for a collateral purpofe, namely, to 
prove the intent. Nothing in the common law prohi¬ 
bits the produdion of thefe inftruments in any cafe. It 
is prohibited only by the revenue ai ls above enumerated. 
Subfequentftatutes.viz. ilAnn./,. 2. c. 9./. 14. 30G. a. 
c. 19.//. 1.5. 5 G. 3. e. 35. fs. 4. io.» 16 G. 3. c. 34. 
/ 37 3* po* A 2. 3, 4* impofed additional 

duties on policies. The 44 G. c. 98. repeals the for¬ 
mer duties, and imppfes only a duty of i/. on each poli¬ 
cy with a furtlicr duty ad valorem: the 8th fedion coiv 
firms the provifions contained in all former flatutes for 
enforcing payment of the duties. Throughout the whole 
of thefe numerous ads the intention of the Leglllature 
in prohibiting thefe inflruments to be given in evidence, 
unlefs (lamped, has been merely to fccure the payment 
of the duties. The fame dodrinc then applies here 
v^hich was recognized in The King v. Reculijt^ in which 
cafe the Judges determined upon a fimilar regulation, 
cnaded in the Hat. 3* G. 3. r. 25. wuh refped to ua-^ 
(lamped bills and notes: that'the Leg.flature had in con¬ 
templation only the perfon who made the inflrument, 
and that the ad was intended to hinder that perfon from 
ciiforcing his contrad, and thereby deriving a benefit 
from his omiffiun to pay the duty. The (latutes of 
William and of Anne confine the prohibition to the per¬ 
fon who does the ad. The fame argument alfo applies 
here wh'cli is ufed in The King v. Reeulijl, that if the 
linfK''!5|vd iiwirum.' !E could not be received for any 
* K 2 purpofe 
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purpofe whatfoevei*, it could not be received as evidence 
in an action to recovet the penalty for not uGng the 
{lamp. The a£l meant that an undamped inftruinent 
fiiould not be ufed according to the intention of the par¬ 
ties} as an eifeflive and operative inftrument of fuch fort 
as it purports to be; to the end that the perfon defraud¬ 
ing the revenue may be puniflied by loling his fecurityy 
and in many cafes his debt alfo. But for other purpofes 
it may be ufed. The fame law which intended that the 
inftrument Ihould be inadmidlble where the effedl of ex¬ 
cluding it would be to punilh the party, did not intend 
that it ihould be alfo inadmilTible where its exclufion 
would protedl him againft the puniftiment due for forne 
other offencC} which was to be proved by the collateral 
evidence of this paper. Accordingly, for the purpofe of 
puniftiing offences, unftamped inftruments have been 
uniformly admitted in evidence. In TAg King v. Hanvkef^ 
Auood, long before tire palling of 31 G. 3. c. 25. Baldwyn 
contended that the forged bill was mere walte paper and 
could not be read, but the convidlion was held right; 
and in The King v. Morton^ the Judges all agreed they 
mud be governed by Hawkgfwood*s cafe. It is not ne- 
cefTary, in order to conftitute a forgery, that the inilru- 
ment ihould be fuph as, if genuine, would be available in 
law. A man may equally be defrauded of a voluntary 
as of a compulfery payment. In The King v. Reculifl^ 
%(jrife J. faid, ** the quedion whether the indrument is 
** or is not, a promiftbry note, depends on its tenor, not 
** on the circumdance of its being damped or un- 
« damped.” So, a forgery may be committed of the 
will of a living perfon, although a will can have no 
cfTcQ till after the' tedator’s deceafe. Rex v. Sterlings 
1 Leach Cr, Caf, 117. Rex v. Cegati, 2 Leach Cr, Caf» 
503.- The fame principle was recognized in the cafe of 
Japhet CKeokt Sir, 901. who forged aleafe and releafe 
coBtainiDg fo defective a description of the'premifes that 

g aothing 
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nothing could have paiT^d thereby if (the deed;; had been 
authentic. Cooke -.uid Squiret were tried at the Old Builsy 
two fellions fiiice» befure the recordet* upon an indidlt- 
ment for larceny of two bills of exchange and a banker's 
check, the taking of which i? made felony by a Q. 2. 
e» 25. f. 3. By 3! G. 3. c. 25. /. 4. checks on bankers, 
in which certain requifites are ohferved, are exempted 
from the ftamp duty. The bills of exchange were not 
found on the prifuners, but the check that had been loQ: 
with the bills was found on them, the tenor of which 
omitted to Bate the place where it was drawn, and which 
therefore required a ilamp. An obje£fion was made to 
the receiving of this in evidence, but the recorder faid. 
Though the paper is not a fubje^t of larcenjr, it is 
evidence to go to a jury, that he w^io had this iti his 
“ pofleihon, Bole the other things which were lofl to- 
“ gether with it.” So, if gold or notes, which the 
owner could not otherwife identify, were wrapped. ,up 
in an unBamped policy, and were Bolen, the policy might 
be given in evidence for the purpofe of identifying the 
gold or notes. 


1807. 


The Kino 


V, 

GiLLSUti. 


Knapp in reply. In the cafes laftiy cited, the matfilal 
only of the policy could be ufed, as the material of the 
check was uftd, fur the mere purpofe of identifying the 
property that accompanied it, as a handkerchief or any 
other wrapper might be. It was not nccellary toTtad 
the contents of the check for that purpofe. But the 
tenor of it was not, nor could be given in eviilence as 
the contents of an inBruraent available at law, in whicl^ 
character the profecutor fecks to give in evidence tfie 
inBrument in queftion. Where the words of a Bafute 
are general, the Court will not narrow their meaning 
when they arc to be applied contra reunu Neitfier of the 
z&s contains any exception of particular purpofes, for 
which urfftamped inBruments may be received. The 

H 3 37 Get, 



102 


1807. 

The King 


«• 

CiLLSON. 


CASES IN MICHAELMAS TERM 

37 Geo, 3. f, HI. jC 7. cnafts, that they ftiall not bo 
received “ in any manner whatever.’'’ Neither the ad- 
tniflTibiiity of this evidence, nor the diilin£iion of evidence 
for a principal, and evidence for a collateral purpofe is 
recognized in any cafes to be found in the books except 
thofe of forgery, in which the indrument produced has 
been of the falfe making of the party accufcd. The prin* 
clple mud be dill reltridcd to thofe cafes, and as to the 
prifoner, the point mud dill be confidered as res integra. 
On the following day judgment was given at the 014 
Bailey that tlie prifoner Ihould be difeharged (o). 


(a) It was uederftood that determined that the evidence 
fix judges out of the eleven was not admiffible. 


£AR{iY in this term, Mr. Judice Rookc, whofc health 
had been for fome time declining, was obliged by ituiif- 
pofition to abfent himfelf from the duties of his dation. 
He was never afterwards able to refume them, and he 
died at his feat at Lymingion in the courfe of the Hilary 
Vacation i8c8. 

Vale! 

^alem neyue candidiorem 
Terra iulitf fieyue cui me fit devin&hr alter I 
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Xn the Forty-eighth Year of the Reign of George III. 


Howard qiii tarn v. Sowerby, tc, 

'T’HIS was a penal a£lion upon*the ftatuie for vfury. TheCourt will 

Buyley Serjt., on behalf of the Plaintiif, moved for not grant permiC. 

leave to compound upon terms. No verdidl had pafled, l‘on to coinpound 

/- f P<^nal adion in 

and Lens Scrjl. was initructed to confent on the part of p^rtof the 

tlic Defendant. penalty goes to 

the king, unlefs 

Per Curiam. The confent of the crown mufl:, nev&r- the conlent of the 

thelefs, be obtained, before the motion can be granted, oufly'fign^fied^" 

yvhether a verdif); has paiTed or not. whether a verdiA 

R ulc refufed. P^.*?** 

Plaintiff or not. 


H4 
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An admiffion 
made by one of 
two partners, af- 
tq^'thedilTolution 
of the partner* 
fiiip, concerning 
joint contrails 
^that took place 
during iht part- 
ncrfliip, is com 
petent evidence 
to charge the 
other partner. 


Wood and Others, Aflignees of Hussey and ‘ 
Others, v. Braddick. 

'^HIS was an a£lion brought to recover from the 

Defendant the proceeds of certain linens, which 
the bankrupts, in the year 1796, had configned for 
fale in America^ as the PiaintifTs alleged, to the 
Defendant jointly with one C<?x, who was then his 
partner, but, as the Defendant contended, to 
only. The Defendant pleaded the general ilTue, and the 
(latute of limitations \ at the trial at Guildhall^ before 
Mansjicld C.J. the VlaintilFs produced in evidence a let¬ 
ter trom Ce.v, dated the 24th of June iSc4, ftatlng a 
balance of 919/. to be then due to the bankrupts upon 
this confignment. 

was in proof that on the ^cth of July 18'2, Brnd- 
diik and O.x diilllvcd their partncrlhip, as irom the lyih 
of Ntivcmhir 1800. 

ft 

Cochell zndi Lens Serjts. ohje 61 cd, that this letter being 
written after the diiTolution of the partnerlhip, was not 
admiflible evidence to charge Braddiei. The Chief 
Judice overruled the obje£lion, but referved the point: 
and the jury being of opinion that the agency was under¬ 
taken by Cox on the partnerQiip account, found a verdict 
for the Plaintiff. 

* (docktll Serjt. now moved for a new trial. He cited a 
cafe of Petherick v. Turner and Another^ tried in Mich* 
term 42 Geo 3. before Lord AlvanUy C. J. Ajffumpftt 
for wages againfl: two Defendants, who had been 
partners* One of them fufieied judgment to go by 
default: the other pleaded non ojjfum^iu At the trial 
the Plaintiff propofed to read in evidence the anfwer, 

which 
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which the firft mentioned Defendant had put in to a bill 
in the Exchequer, filed after the diflblution of the parU 
nerfhip againfl the fame parties: the bill charged col* 
luHon, and alfo charged that the debt for which this ac¬ 
tion was brought, had not been paid ; the anfwer denied 
the collufion, but admitted the money had not been 
paid. Lord Ahanley C. J. held that it would have been 
good evidence agniud: the Defendant who put in the 
anfwer, but that being made after the di£rj!ution of the 
partnerdiip, it could not be received as evidence againfl: 
the other Defendant, and rcjedled it.” 6WI#//Serjt. in¬ 
ferred from this cafe, that the evidence given by a part* 
ncr after the partnerfliip had c -afrd, is not admiflible for 
the purpofe of proving the joint undertaking of himfelf 
and b.is former partner, even though the former exiftence 
of their partnership is eflablifhcd by other proof. 

rvlANSFiLi.tj C. 1 . Clearly the admiillon of one part¬ 
ner, m::de after the partnerfhip has ceafed, is not evi¬ 
dence to c’largi* the other, in any tranfa£l:ion which has 
lias occurred Hnce their ft paration: but the power of 
partners with rtfpe^l to rights created pending the part¬ 
nerfliip, remains after the diflblution. Since it is clear 
that one partner can bind the otijer during all the part- 
nerlhip, upon what principle is it, that from the monieiit 
when it is diflblved, his account of their joint contra£ls 
ilrould ceafe to be evidence ? and that thofe who to¬ 
day as one perfon in inrereil, fhould to-morrow become 
entirely diHindi in intered with regard to pad tranfac- 
tions which occured while they were fo united } ^ » 

Heath J. Is It not a very clear propofition, that 
when a partnerfliip is diflblved, it is not diflblved with 
regard to things pad, but only with regard to things fu¬ 
ture ? With regard to things pad, the partuerfliip con¬ 
tinues, and always mud continue.. 


loy 


180S. 


Wood 

V. 

BXAOUICK. 


C^ckell took nothing by his motion. 
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Jatt- 47 * 


Clarke v , Cretico. 


Whether rpHE Defendanti who was dated to he conful gene« 

legedfromarreft SwMWPar/e in London^ b'ing in cuftodf 

under an arrefti a rule nifi was obtained in the laCt term 
• for bis difeharge. 


BayUy Serjt., in the fame term, (hewed caufe againft 
the rule. He contended, i ft, That in fa£^ the appoint* 
ment of the Defendant had been exprefsiy''revoked, 
sdly. That the privilege from arreft did not extend to 
the ofTtce of conful! It is not conferred by any ftatute: 
the a£l of 7 Ann, c, 12. fpeaks only of ** ambadadors or 
other public minijltrs'* But a conful is not a public 
mini/ler, Vatiel, B, 2. e. 2. / 34. It is no part of his 
offite to tranfadl bufioefs between the two ftates. The 
principal obje£ls of his appointment are to decide con* 
troverdes among perfoos of his own nation, and to give 
them from time to time fuch advice and information as 
may be neceftary for the dire^lion of their conduff, and 
for the regulation of their commercial concerns. In 
Barhuif% cafe, Cafei STemp, Tatb. 281., although there 
was no decifion upon this point, yet the opinion of Lord 
Talbot was againft the privilege. To extend the exemp¬ 
tion to perfons in this fituation would be attended with 
much inconvenience; becaufe they are generally engaged 
in trade, and are frequently fubje^s of the country in 
which their ofBce ’is exerctfed. Neither, according to 
the beft authorities, is the perfon of a conful privileged 
from arreft by the law of nations. Wicqueforti in bis 
treatife entitled The Ambajfador^ B, 1./ 5., obferves^ 
** that confuls are only merchants, who, notwithftand- 
ing their office of judge in the con trover fiea that may 
airife between thofe of (heir own nation, carry on at the 

fame 
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fame time their own tra/fic, and are liable to the jiiftice 
of the place where they rcfidc, as well in criminal as civil 
matters *, which is altogether inconfiftent with the quali¬ 
ty of public niinifter.” But, 3dly, this appointment 
being derived from the late Sultan Selim, is determined 
by the depoHtion of that monarch. Several months have 
clapfcd (ince that event} the defendant has continued to 
refuie in this country, and if the privilege, provided it 
ever e\t(ted, be held ftill to continue, no period can be 
aiTigned for its termination. 


1608. 

Clarks 


V. 

Crktico» 


Serjt. contra, denied that- the Defendant’s ap« 
pointment had been revoked, adly. As to the general 
queflion whether a conful was privileged from arreft, he 
obferved, that in the cafe of Triquet v. Bath, 3 Burr. 1481* 
liOrd Mansfield recognizes and confirms the do£lrine 
laid down in Barbuit's cafe by Lord Talbot, who “ de- 
*< dared his clear opinion that the law of nations in its 
** full extent was part of the law of England.'* It would 
be fuilicient therefore to fhew that by the law of nations, 
a conful is entitled to this privilege, without enquiring 
whether he is in the flrid fenfe of the words a public 
minider. Vattel, B. 2. c. 2. f. 34. in treating the fub- 
jed, obferves, “ that the foverefgn, by the very, afl of 
receiving him, tacitly engages to allow him all the liberty 
and fafety neccfiary to the proper difcharge of his.func- 
tions, without which the admilTion of the conful w&uld 
be nugatory and delufive. His fundions require that he 
Ihould be independent of the ordinary criminal judice of 
• the place where he refides, fo as not to be moleded or 
imprifoned, unleis he himfelf'violate the law of nations 
by fome enormous crime.** With refpe£l to the opinion 
of Wicquefort he has alfo (hewn, (ii.) that th*e ihftances 
to which that writer refers contradict the pofition which 
they are^cited to eftablifh. It is admitted that in Bar» 
hit'i cafe there vas no decifion againfl the claim; and 

the 
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1808. 

Clarke 


V. 

Cretico. 


the reporter menttona^ in a note, that the perfon was 
afterwards difeharged by the fecretary's office fatisfying 
the creditors,” fo Rrong was the opinion in favour of the 
privilege. Though it fonietinies happens that a conful 
is a native of the country in which his office is exercifed, 
the government, if it thinks proper, may refufe to admit 
a fubje£i to aA in that charadcrthe fuppofed incon. 
venience arifing from this circumftance may therefore be 
eaOly obviated. As to the 3d point, he denied that the 
Defendant’s privilege was aflfefted by the depoGtion of 
his fovereign. ** A minifter, nctwithftanding the death 
of his maAer, flill continues to be the minilter of the 
nation, and as fuch, is entitled to enjoy all the rights 
and honours annexe'd to that charafler.” Vattel, JB, 4* 
c, 1 26. It is his duty to remain in the country to 
which he has been fent, until the pleafure of his new 
fovereign be known. ** If he be recalled or dirmiffid, 
tboGgh his fun£lions ceafe, his rights and privileges do 
not immediately expire he retains them till his return 
to his fovereign, to whom he is to make a report of his 
miffion.’*. 3 ,/. 125. 

• 

Mansfield Ch. J. It has not been clearly proved 
that the Defendant held the office of conful at the time 
of the arreft. The general queftion is undoubtedly of 
importance} but it is not necetfary that the Court ffiould 
come to any determination upon it at prefent. The 
office of conful is indeed widely different from that of an 
amba'ffador i but flill the duties of it cannot be performed 
faiy«a perfon in prifon. Yet I fhould have fome difficulty 
in deciding in oppoGtion to Wicqurfottf who is an au¬ 
thority of great weight, and without any determination 
upon the4iue(lion, (for in the cafe before Lord Tnlhot there 
was DO deciGon,) that a conful is entitled to this privi-* 
lege. The words of the ftatute are ** athbaffador or other 
public minifter.** But a conful is certainly not a public 

miniffei* 
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mlnifter. Let the cafe (land over,till it lhall be afcer- 
tained by further evidence whether the appointment of 
the Defendant has been revoked. 

BayUy having now produced an alTidavIt, by which it 
appeared that the Defendant hud been difmiifcd from his 
oflice in the month of December 1806, 

The Rule was dlfcharged. 




1808. 

I. ■ — 

Clakke 

V. 

CRETiCO. 


Marsh and Another ‘u, Newell, 


Jan. iS. 


jyEST Scrjt. on a former day had obtained a rule nij If a Plaintiff 

to cancel the bail-bond which had been given in this ^ negjti* 

adion, and today all further proceedings therein, vpen 5^.* 

affidavits which dated, that the PiuintilF, on the* 13th ruing,ai the fame 

day of December hd, arreflcd the Defendant upon a note gjiiag no- 

for 820/. drawn by the Defcndaiif, and payable to the 

Plaintiff or bearer*, tlut the Plaintiff, being indebted to by part wrh his 

one/*>£/?, on the 17th of December paid over this note to ’’•Ebt of aitinn. 

him; that Fr^ dill held It, and was duly eriitled to if the de- 
\ ^ pohtu.-y fues on 

hold it, and that hcalfoliaa arretted the Defendant upon the fame ir.ftm- 

ihc fame indrument. theComt 

w:!! n Jt at the 

Bayiey Scrjt, now ffiewed caufe on affulavlts, which 
dated, that the Plaintiff had depofited this note with the proctedings 
Frofif not as a payment in fatisfatlion pm taiitOf but inthe fitfl adikn. 
merely as a collateral fccurity, and had at the famr,«me 
informed him of the adlion which was then pending, {train ,1,^ 

He therefore contended that the Plaintiff had not parted fitary from foing 

on the intlMi- 

ment, on the ground that he receiving it with notice of the fuit then pending, 
mutt be confidercd as baving confented that the firil adlion fhali proceed. 

with 
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i8o8* 

Marsh 

V- 

Kewell. 


With his right of a^on, and was entitled to proceed to 
recover the fum fecured by the note. 

contra. The Plaintiff having parted with the 
note, has lofl: his right to proceed with the a£tion: but 
even if this be confidered only as a qualified depofit, 
and that the effefl of it is only to fufpend the right of 
a£lion, the Plaintiff is not entitled to hold the bail-bond 
in the mean time. 

Tic Court at firit recommended that the note fliould 
be depofited with the prothonotary, and that the firll 
m£lion only (hould proceed, for the benefit of both 
Plaintiffs} but Fro/?*was not before the Court to accede 
to this propofal. 

Per Curiam, The Plaintiff could not, after having 
parted with the poffefiion of the note, commence an 
a£kion on it; but as he accompanied his transfer with 
notice of the a£tion which was pending, Frofi could nor, 
after this notice, be permitted to bring a fecond a£lion 
againff the Defendant; for the circumfiances infer his 
confent that the firft adion (hould proceed. The Pl«io- 
tiff *$ poffefiion of the b^il«bond cannot be hurtful to the 

Defendant, provided that he is not liable to fubfequeiit 
arrefts. 


Rule difeharged. 
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i8oS. 


The Kino v. The ShetllT of London, in Pea- jan, at. 
COCK t;. Leigh. 


Bailable writ having iflued at the fuit of Peacock, re- • The 

turnable in laft Softer term, the (herifF was, on the proceed 

I cth of Aprilf ruled to return the writ ; but he was not **** 

lervcd with a rule to bring in the body till the 7th of able time, and 

November following, at which time the Defendant hav. sftcr that is 

ing abfeonded, and the bail below having become bank- 1** 

, ^ . , .not refort |o the 

rupts, no bail to the action were put in, and an attach* ftcriff, although 

nicnt iflued. - Bejl Serjt. had on a former day obtained a he had been de* 

rule to fet it afide. • layed by liftening 

to propofals for a 
compromife 

Sellon Serjt. now endeavoured to fupport the attach- made by the 
ment upon an affidavit which dated that the Plaintiff Defendant, 
had during the whole of Eafler and Trinity terms bc^n 
amufed by the Defendant with offers of compremife, 
whichfeventually proved ineffedual; and that in Softer 
term lad the bail were folvent \ and he contended that 
the negotiation was no rcafon why the Plaintiff diould 
lofe his remedy againd the fheriff. 


0 

The Court held, that the negotiation did not fuperfede 
the necelfity of proceeding within a reafonable time 
againd the fheriff. If he had been a party to the pro- 
pofals, the coufequence might have been different. No 
time h'ld been precifely 6xed to limit the dicriff’s liabili¬ 
ty, but two terms and a long vacation had in diis cafe^ 
el-ipfed before any proceedings were had; and the pre^ 
fenc application was much too late. 

i't.i-e abfohtte m’th Ci:ds(:). 


Vide /ir.v v. Shcrl; 
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I8d8. 


^an> a9. 


Lightly v. Clouston". 


The matter of ^PHlS was an a&ion of indebitatus ajfumpftt ** for work 


an aMrenttcCi 
who MS been fc* 
duced from his 
fervice to work 
for another per* 
fon, may waive 
his a6ton for the 
tert» and bring 
an adion of in- 


A. _ 


« and labour performed for the Defendant at his 
** reqUeft* by one Thomas Simlairt the apprentice of the 
« Plaintiff legally bound to him by indenture, for a term 
« of years at the time of the work and .labour fo per- 
** performed exitling and unexpired, and to the profits 
** and receipts of whofe work and labour the Plaintiff 
« was, as the mafter of the faid apprentice, by law enti- 
debitatus j, tied.” The Defendant feduced the apprentice from 

jlbour doM by on board the Plaintiff’s fhip in Jamaicat aod employed 

his apprentice, him as a mariner to aiCll in navigating his own fhip 

againfttheperroD Port Royal home. The caufe was .tried at the fit- 

OTploycd*^bto ^*08* YW/w'/y term laft before Mansfield Ch. J. The 
jury found a verdidf for the Plaintiff, fuhjed to the opi> 
nton of the Court on the following objedtioii, namely, 
that the Plaintiff ought to have declared in a fpe^ial ac¬ 
tion on the cafe, and that indebitatus ojfum^it would 
not He. 


Accordingly Bfi Serjt. having on a former day ol>* 
tatned a rule nifi for fettiiig afide the verdi<^ and entering 
a nonfutti 

Shepherd Serjt. now (hewed caufe. It has been de¬ 
cided that this declaration is good, in the cafe of Hades v, 
JPandeputt $ Eafi, 39. which was an a£tion brought ex- 
prefsly for the wages earned by the Plaintiff’s apprentice, 
who had been improperly impreffed, ond compelled to 
lerve onboard a fhip of war {‘and the Court there held 
that the Flaintiff might recover. Barber v. Dennisf, 
1 Salk. 68. The widow of a waterman was held to be 
entitled to two tickets which had been earned by her 

apprentice 




* M 

iJ^gh tib«^ liar file 

Mi&gttKU inUi^ tJM ^ 

lunkrupt^ W retover ^ii'ttUbWip00$fwijSli» W 

themtelfeii 

Si/f Strft.'mtr^* le^ 

^it is nonT'jKiited^ Cftiifiot,^i»lr» iR%kt per¬ 

haps hafc tbeen mrtifbdiNntDr llisr jnfe to 
‘ wi^es iailM»^lbftpci% f«r^ tort) bntl^^Sfl^' 

hrork and h^boof wUdr the K^pfsxitice thcw^dUKSNift 
We b«ei^ dd&e fef theleiag i fiW etto the ferrieas of 
fuOdKlcfeants as ate alioved toiliecapcaiii of sfldtijfe ih^ ^ 
are whdUf geatweaus te biuu And if die apfodMiM ' 
worked for tfaite king, that aftibir could not ht dudht^iiied 
againit the^capttfai* Mathath k. ffpSkmOBdi i S^nm 
17a. JBlof^r. JDb«m£r watij^of tmn 
eta huoiOi do authority for thitfol>ia''Bd adllot^ aiid,is^ 
oCthoVefo weight becaufo doe potae udiich is theta re¬ 
ported oai|OOt he lawy naOie^» that M io tmmate^al vhe* 
ther the petfon who performed the forvice wa8..h^al^au 
apprentiiB&qr not. The anafogy <hr^d that giafo 
of cafes i)K a^hkh. goods \m€ hagn fortiouilf .i4^eii and 
fold, and the Plafotldk hgt* jMeo I0?^ee the 

trefpafo, and fue for proceeds hflbwfaltf^aeioogp^ 
had and received to thd^ ufe^ fogft wplicaUc hCMfo, %t 
is of permciooe tend^lkf 'tpEfesd <dua 



on hion.^ It is neceflary" to be« 

■foreen catifes of a^ioo which lliofo 

whtch'^lli^ *K eoHfrafhti ofr d^t^Wsuld hiyfitf- 
^ ^rrerdou t^at would e&& 

Wfore Aytjt, C. J< in which the Bi^ti 


thilfthoQefondafli'uiidciteph 


ihlTi 
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Lightly 

Clcvstoh* 


in & voya|(e to the. Indies* Eyre Ch* J. held he 
could not recover. 

Maksfield C. J. It is diiticult upon principle to 
diftinguifl) this cafe from thofe that have arifen on 
bankruptcies and executions, and in which it has been 
held that trover may be converted into an action for 
money had and received, to recover the fum produced by 
the fale of the goods. 1 fliould much doubt the cafe of 
BitiUh V. Hodfin, but that I remember a cafe fo long back 
as the time of Lord Chief Jullicc Eyre in the reign of 
George the fecond, in which the fame thing was held. 1 
fliould have thought it better for the law to have kept 
its courfe : but it has now been long fettled, that in cafes 
of fale, if the Plaintiff ebufes to fuc for the produce of 
that fale, he may do it: and the pradice is beneficial to 
the Defendant, becaufe a jury may give in damages for 
th# tort a much greater fum than the value of the goods* 
In the prefent cafe the Defendant wrongfully acquires 
the labour of the apprentice: and the mailer may bring 
his a£lion for the fedu£lion. But he may alfo waive his 
right to recover damages for the tort, and may fay that 
he is entitled to the labour of his apprentice, that he is 
confequently entitled to an equivalent for that labour, 
which has been beftowed in the fcrvice of the Defend¬ 
ant. It is not competent for the Defendant to anfwer, 
that*he obtained that labour, not by contra£l with the 
maflef, but by wrong; and that therefore he will not 
pay for it. Thia cafe approaches ae nearly as pofCble to 
•the cafe where goods sure fold, and the money has found 
Its way into the pocket of the Defendant. 

" HEai;t] J. So long back as the time of Charles the 
fecood, it was held that the title to an ofhee, under an 
adverfe poflefliooi might be fried in an a£lion for the feet 
of the. office had and received; and HoUQIa:]* held it 

dear 
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clear law, that if a perfon goes anti ’ritceircs my rents 
from my tenants, I may bring my adrion againd him for 
money had and received. It is for the beneht of the 
Defendant that this form of adion (hould be allowed to 
prevail, for it admits of a fet-olF, and dedu£l;ions, which 
<ould not be allowed in an adioti framed on the tort. 

Rule difcharged» 


Weston t;. Emes. 

*’ PHIS was an a£lion on a policufc of inf-.irancc ^ ^ 

1 J , „ . r 7 . A* of what pafled at 

goods from iiurmam to London^ in ihip or Ihtps. the time 

Ac the trial of this caufe at the nttingc* after lad Trinity inga policy is not 

term, before Mittis&Id Q. the Defendant propofed to admifTiblc to re- 

prove, that at the time of eiTechng the poncy fomejot pj itg policy, 
the underwriter:! objeided to the ritk on fliip or iliips, 
becaufe they had already underwritten policies to a large 
amount on goods by the TVoo/ien, which was known to 
b? id the fleet bound from Surinam to London j where- 
upon the broker faid, I can bar the Wodton^ for here 
is my letter of ordersthis was a letter in which the 
PiaintifiV. exprtded their wi(h, that ** as their diip (the 
IVoJtcn) could not bring the whole proceeds of her 
** cargo, and the captain would of courfe fhip produce 
upon other (hips, their broket (hould infure for them 
3000 /. on (hip or fliips, Surinam to Great Britain.** 

They added, *< that they thought they (hould have^E 
** (hipment on board the Miturva** Mansfield C. J. re¬ 
jected this evidence. The Defendant after this conver- 
fation fubferibed the poHcy cn Jhip or Jhips. The Wtol* 
ton being loll, the Piaintiffs declared, the infurance to be 
on gpods by that (hip. Verdift for the jpiaiotiff. 

Vaughan 


i8c3. 

Xaghtut 

V, 

Clovstosi. 


1 


29. 

Paro’c evidence 


1 % 
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Serjt. obtained a role for a new 

trial, on tW ground that the broker's evidence ought to 
have been received, 

‘ ^ . j- * 

. Sbephtrd now (hewed caufe. He infifted on the 
dangerous fituation in^which a merchant would be placed 
by the admilTioii of this evidence; for his only know¬ 
ledge of the terms of the contract of atTurance is tlcrived 
from the policy which is put into his hands: if that, 
wb&h perfuades him he is.iecure, becaufeit purports to 
cover hip rilk, can be explained away by parol tehimony^ 
he lies w^holly at the rncrcy of the broker. I’his is no 
latent ambiguity, which may be expltiiucd by parole evi¬ 
dence; not!.'. Itw mimprefentation, as it would have 
been if the broker had faid ** there is no fuch ftiip as the 
** U^coUt,n iit the fleet.’* This is a direct contradiction 
of the contrafl^, juft as if a broker etFeOing by a written 
snftrument a fale of goods at 50/. a tou, (Ik uld whifper 
to the purchafer titat he Ihouid have them at yj, 

Setjt., on the fame fide, was ftopped hy the 

Court. 

»'■ 

Vaughan Serjt., in fiipport of the rule, contended that 
parole evidence is fornettmts admiffible to narrow the 
etfe^ of a policy, as in the cafe of Macdawal v. Frafevy 
X^gl. i 6 o.t where Itt^Vancc was etTcfted on a fliip 
from Tori fb PMIade/j>hia, and it had been faifely 
repVefe^tcd that (he was arrived at the Delaware, The 
• jefiTadl bf’thnt mifr^refehtatibn was to narrow the rifk to 
fttch part.of the voyage as lay between the Delaware and 
. FBitd^P^ia;' ftt parole evidence of that mifreprefenta.. 

'- ilbn w^ admitted.. This is a. mifreprerentatipn. The 
;Wbrds I,bar tbb either mean that thePiaintidT 

had^b'^Obdirbn board^the Wc^tony and would fend the 
goods by the s t^^y are an undertaking 





Westcos 


. Eaicr, 
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made by the PIaintiff, who miftht alikb declare on what 
ihip'the policy (laoutd atuch» dr cn what (hip it ihoiild 
not attach; that he would never dtclare an tntcreft in 
goods by the U'ooltan .. In the c.afe of fhnkU 
Royfil hxchait^e infurnucv Company^ i Vif. jtS. Lord 
HArd'jjicke Qh. acknowledged the priiictpk» th-it a court 
of ccjuiiy would order a policy to b« . altered in confor-, 
mity to the intention of the pariies, even after a lofs. 
Nay, at law, there Is a cafe which was cited by 
before Vsmhertor^ C. J., .3»hcrc on an infurance from 
drthauyjl to the Det'w, and thence to L^ghorn^ with a 
parole egrretnent that the policy fijov,in not attach till a 
cctiaio peiioi!, ii wns hold the PiaictitT ccald net reco¬ 
ver in contravtriuon of the pavok agrjeemenc. i ilier- 
Jbnily “a-iy. 


1 

V^SSTOJI 

V. 


7l'e Couri intimated -that the cafe cited could not he 
law, a?ir i,> there reported j but exprefled their opinion 
that it could nut have been fo decided, and that there 
mull Iicivj been h.:;’.c culiom of a particular trade, or 
fonie general piiiCllce, as a firip wirrclnied to fail with 
coovoy, is U'.titU'd, r-:>twiiidl<>.nding the warranty, to go 
round to Pjtepr.mth v. hli.-'ut conVoy: and after obferv- 
ing tli.it the letter in *]ueftin« clearly would not authc- 
rize «1'.‘ bit,h-er to fxc' p: the they detertr#ineij 

thill th'’ cV'uU'i.Cv' could,,nei he admitted, without aban-f 
do.ling iM rhe c?,fo of policies the rule of evidence which 
ptcva ls lit .ill other cafes j ‘and that it would be of the 
worll -eiFcil, if a broker could be permitted to alter a 
policy by parol accourits. of what pafl'ed when it was ef-^ 
fedtd. The Court alfo obferved, that Lord MamjU^ 
fays of mifreprefenutions, that they muft be of a matter 
collateral to the coatratl i bat that this vvas part of th« 
fontrad. 

Rul^ difeharged. 

13 
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Sl9 


l8o3. 

Jan*if- Gardner V-Moses. 

Watson r. IMoses. 

If wUnelfci arc nEST Sefjt. having obtained rulca for judgment is ‘at 
abf«nt. and their Jj ^ noftfuit in thefo caufes, in vrliich iffu j bad 

return i* aotim* ^2o^, and the iiruc entered 

the Court on the 9 th of Nov. laft, Shphrd iier]t. (hewed for caufe, 
wUlnotrequire of that the Plaintiff had been compelled, by the atf^nce of 
Ihe plaintiff ape- wiineffcs, to counUf*:»and the notice which he 

remptory under- Sittings in Mkhaelmas term. 

to uwl, as the He added, that the Plaintiff had nosv given notice of 
condition of tUf- f^j,. jhc Sittings after //i/a.-jr term, but was yet fear- 

chvgiog an^ap* jjjat his witnttfea might not arrive foon tnough to 

j^dg^ Mi* tnabk bim to proceed to trUl at that time; for it wse 
eafe of a nonfoit. f^orn that one of them was agli£f ed with the rheuma- 
tiftn, and deprived of the ufe of his ancles} and that 
another was a fcafaring man, and had bten impreffed 
while he was travelling to London for the purpofe of at* 
tending the trial of the c-mfc \ and it wa'» confe«iuentIy 
uncertain wlicn tuher of (hem might arrive. 

BeJij eentr^, prayed the Court would at leaff icqu'rc 
of tKe Plaintiff a peremptory undertakiMg to proceed to 
trial in the courfc of the next term, and judgment to be 
eptjred as of tlie prefent term. 

MaMsfiBlP C* J. As to the rheumatic man, there 
•cjin be no peremptory undertaking: as to the fcafaring 
man, if he is come) an undertaking is reafonable; if he 
is not, the giving the undertaking would be of no avail, 
eicept to beget another application to the Court, for the 
eJFCufe would be admitted. 

Role difehargsd So both r lufes, without 
II peremptory Undertakin^r 



IN THE Fortt-exohth Year ot GEORGE III, 


1.19 


How n), Lacy, 

^JpME Defendant being arrefked, put in fpecial bail* 
and gave notice of juftl^cation for the flrft day of- 
Hilary term. The bail not being peffedled purfuant to 
notice, the Plaintiff applied to the (hertfF. for an aflign* 
ment of the baibbond^ ^ut found that none had been, 
taken} in confequence ol which, on the a5th of January 
he fued out a capiat againli the fherifT. On the 26th 
bail were juftUied. and the Defendant died on the 27th. 
JS^l Serjt, having obtained a rule nifi for fetting.afide the 
allowance of bail, on the authority of Fuller v* 

7 Term Rfp. top. becaufe no bail-bond had been taken, 

Clayton Serj.t< now (hewed caufe. He endeavoured to 
diftinguidi this from the cafe cited, becaufe there^ the 
bail were not put in within the due time, here they 
werci and he contended that by excepting, the Plaintiff 
liad admitted there were bail in the ofllce, and had w^-ived 
his remedy againfl the (heriff. 



Iftbelheriff 
omits to take a 

. »' 

baH-bOndopon, ' 
the arreft, and 
afterwards,, upon . 
an aCtioo beii^ . 
commenced 
agaixdt bint for ' 
auLTCape, canfes .. 
bail to be perfefi- c 
ed, tile Court will 
order the allow-: 
ance of bail Co be 
fet aiide, that the 
afllcn nuty prd* 
ceed, 


Pejl^ emtra. . The bail not being juftified in due time, 
the cafe is as if no bail had- been put in. * 

The C&urt affented to tliis, and added, that according 
tn the argument, excepting would make the word bail in 
the w'orld to be good bail^ 


Rule abfolute. 
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x8o8. 


/IJ. u 

Ujion movfog 
to clno^t the VC* 
sue into a rountf 
paiV'ne, it is ne- 
cetfary to iindw- 
take not to affigo 
O’rornpon the 
want of an ori-' 
ginai* 


CoYB V. JlfiATON. 

jnATLhT Seijt., »pon fliewicg caufe againll a rule 
^ nifif obtained on a former day by Shepherd Serjt. 
for changing the tenue from London ro ChedeVi ob]r»'^\ed 
that the Defendant had omitted to undertilvc not to 
aiBgn error upon'the want of an original. Thi» w'*s an 
aflion by ortginab and |here b no fiJaoer for a county 
palatine* 

Per Cu*-imn. When the prailke of ch,inging the 
renue to a county palatine was firft iutrodurtd into ila* 
Courts it was ufual to gire fuch an undettahir*»i. 

Kule difvhargcd. 

Shepherd^ (orArd* 


i<h* t. 


Thurston v. THURr.roN. 


«k 

Tf the ciwn pAlftET Setjt. on*a former dty obtained a i«*e 
a id a fare to enlarge the time for the flioriff to rttu;u . 

C .luending for fadaU ttpo« ‘l.e ground, that an extent 

JwuX!” the at the fuit of the crown agajnft the i> - 

Coart will i.rt fet.'dantV goods, that the ftieriff was not adrif-d which 
crnip<.l the lUe. executions was entitled to the priority, and 

point was in a due courfc of inveftigatioji in the 

ft Hi at bii «wa ^urt of Exchetiuer. 

P<*j 1 '»f rixhtly 

b«l caufe, contt nded that the 

Alif AhUn-' either to rctuto that an extent had ifliied, 

jUtgeipe dme tia* 

^ liti raura, sill the Courf of JCcchcqoer EtaU hare decided th^point. 

'4 
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lat 


if the caj« Mras fo, or other feturn as 

the circumftances required. 

. Baykyi ccniri, JThe PJaimifF ought^ >« a matter of 
courfe, to apply in the firflt iiiftanej^lttit the Excheqi^er ; 
for If the iherld'' (hould miP:;^ke the law, and in coo-> 

>■ •'Vi > • 

fequence thereof make an ijnc^^eA return, and the 
Plaintiff were to commence an atSlton agaiiift him, the 
Court of Exchequer would caufe the a^ion .to be tranf- 
fined thither. • . 

Rule ahfolute (a). 


i 8 o 3 , 

Thvk.stos 

V. 

Thurstou. 


(.r) h.CK,'Wills y. Piebssa/:, y Term P.'p. 179, 


pEizE V. Thompson. 


/Vj. X. 


was an aHion brought to recover general ave- if the PJainiiff 
rage upon a policy on goqd.s, iliipped on account of ha-’ evidentiy (lu* 


the X^JiiintiiK, from Ait^hrJam to Lotithn. Upon "the 


taint'd lonit' 

and t’-e 

trial of this caufe 5 ,t GitiUball at the finings after jijry»b'j!;ir*;r, d-ls 
'Triftity tcrin, before Mamjieid Ch. J., the Plaintiir tu ailtifafn rhe 
proved a fum of t 5 oo guilders to have been paid for a ‘“”' 1 ”!’**. ^ 

. , . , f . . . vtr.bcd t.T ihs 

boat, winch Was to be appJp^lton^d as general crarage, Dcfs-i.dant, ih<? 
but he dlil not make it fuflisicatly appeer 10 what amount C^'urt wi!! permit 
the adventure infared was liable to contribute. • • 

in order to flvew that the voyage,. which tud us ft-rHominal da- 

ception from an enemy’s country, was not illegal, the irsges: 

Plaintxif produced king*s, licence, which permitted A licence from 

« T, Bakir and fdns, on bo«ird of fix neutral ftips, the the king to T. B, 
r 1 • 1 , ., r . . t*^ import in nen- 

•* names of which they were unable to fet forth, to un- trals from aneoe- 

njy’s country, 

puoils being th^ property of T. j?.','capnot be a(ngned,:/o as to authotii'e the 
portaiion of gnods the property of the *apigriee. * •' "c s ’v. 

Bat qtur.’t if there is a fpecial property remaimpg in T. B. as genetal'configtjee 
of the ear^o, whetfatr the licence is .not then fuj^cientr 

• ^' ' «:i?ore 


- ’.A 



tA2 

x8o8. 

'"■iM 

Fkit* 

V, 

T0omp«ox. 


CASES in HIEART TERM 

port withoot m^ettaiion, from any port of Hoik tdy 
fucb goods of the forts therein eoumeratedt ht if>g the 
“ piTQpetty of the faid Thos. Baker andfotis, as might be 
fpecified in their bUls of lading* Provided tfut any 
*< who (hould claim the bettefit of the licence thereby 
*< granted, Chould take tod have the fame, on condition, 
that if any qu"{lioa (bouUi arife in any of hics majedy's 
•* coorts <if admiralty or clfc'«rhere, wheihef fuch perfoo 
« had in all points coururmed thereto, in all cafes what- 
** foever the proof flioold be on the perfon ufing th^t 
** licence, or claiming the l>enefit thereof.’* And in the 
margin was written “ Tks, Baler andfens^ liccnre lo 
import.” Bakeri who was the fliip*s bicker, proved 
that licences for aV perfons on whole behalf he aOid, 
were condantly titken out in his own name agreeably to 
this form, which was now univetUlly ufed: that he ap¬ 
propriated the licence produced,to the ihtp which brought 
hqme this cargo, as one of the fix which were to be pro- 
tc£led by it, and that the Plaintiff repaid his proportion 
of the fees paid for obtaining it at the fecretary of date's 
office. Bejl Serjt., for the Defendant, object’d that this 
licence did not fpecify the,names of any prrf.ns trading 
under it except of Baker and fons, and therefore did not 
legalize the adventure of the Plaintiff j and the Chief 
Jttfltfie referved this point. 

The jury being about to pronounce a verdifl for the 
D,efbidant, becaofe they could not afeenain any given 
fum to be the proportion due to the Plaintiff, a nonfuit 
was taken. 

* Shepherd Serjt. having obtainei! a rule njft to fet afiJt 
the nonfuit and enter a verdifV for the Plaintiff, 

Hkatd J. cited a cafe of trefpafii, in which J, 
was of counfel, where no evidence being given of the 
precUe amoast of the injury foftaiaed> the jury refafeil 

t« 
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to give any damages, and on apfiliijaidiin, tbe Court of* 
dered a verdi<£^ to be entered for the flalntiEj with; one 
penny damages. 

V-.' 

Mansfield Cb. J. If the Court can pot themfelves 
in the place of a jury, and ^fay what the damages ihall 
be, which the jury have refofi:d to affefs, that cafe ap* 
pears to be rightly decided; and we may here follow the 
precedent which it edabiilhes. 

Kttle .abfolute to enter a verdi£t for 
the PlainiifF with 6 d. damages. 

But Bed Serjt. having on a fubfcquent day obtained 
leave to open the ruk again on the onjecf ion arifing upon 
the licenct', now (hr'wed caufe. The voyage being pritnS 
facie iWcgAf it was incumbent on the Plaintiff to prove 
its legality. It is not difputed that the crown might 
authorize Baher to make choice of perfons or fhips which 
ihould freely trade from any other country to England^ 
but the inilrument produced i$ merely a licence to Bahtv^ 
for fliips carrying bis goods. If by virtue of this, he can 
delegate the permidion to others, the trade is carried on 
by perfons whom the crown does not know. It may be 
wife and politic to grant a licence to one man, and to 
withhold it from another: the crown have not here 
trufled but Baker, Upon the terms of the pro- 

vifo contained in the licence, Feize muil prove, xfl!', tjiafc 
the licence is granted to himfelf by name; zdly, that the 
goods are his} and 3dly, that a bill of lading, compre* 
bending the cargo in queftion, has been tranfmitted^to 
him. If this is not fo, one man with one licence may 
flielter the importation of all goods whatfoever. This is 
a legal inOrament, and its confiruflion eannqt be con- 
trouled by any flovenly praflice that may prevail in the 
city of Lon^n, In w Parry^ 3 Brf» ^ Pull, “g, 

gdods uere included in the grand bill of lading in- 

4orf(^ 


123 

1808. 

PilZs 

V. 

Thom r soil. 


Fek» 



:f24 

lSo8. 

0 l » t 

r** 

s V Sr • 

Thommok. 
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dorfed to Bridge idid and fo caitx within tl.^ 

terma of tha licesncea livlstah was gfantrJ to tv ■> 
thtrlr ag^nta, ,«>t this be trcr of fb«ir bills of Isding. 

&hpf\rd and Bayliy GVijta. cmtrh. This 1*1 the con- 
ftant and oidina^jf' moHio in wbirh licences arc Xiov^ 
gntii^ed. The doch-ine held in Difits v. P^irry by Ltid 
(Irougly applies here* Jn that daft it ' ths 
meaning of the llctnce that Bridge and SmiiXf flioulJ be 
the prlflcipals^ but they were not $ tot though a rei'or'il 
bill of lading was fentlfo tliem, pattictilar bills (;f i ‘rtin^ 
were aifo fent to the refpcijtfe conhgncc»| and the 
TlaintifT nevsr was the bearer of a bill of 1 uting th i*- h id 
p<8ed thtough the hands of Bndjs and or t.Httko 
tiiem to demand pcirciTiau of the coiiDgnnient. On at> 
count of the uniform praUtce which prevails;^ the Court 
will )oo}c beyond the letter of the licence. A benefit re- 
ftilt't to the country from the importation of thefegood>i 
and the objt£l is not fo much to authoii...e ths, individuals 
impnrtiogt as to fiiifllon the particular fpc< ks of com* 
moHUtick impottfd* The \aluiity of this Ucetxce ii recog- 
m^ed at the c ilium houfej and the goods arc there re¬ 
ceived under it, in the name of Fets^e* Ho#<(vcr, if the 
PlamtilF cannot avail hlmfclf of this licence, yet as he 
ha> afled hfij he is entitled to a return of preaiium. 


MiiKsfrern Ch. J. I h-^ve no doubt of the honefty 
of the tranfdcliou, the truth of the broher*s tefliraonv, 
the innocence of the FlaintifF, or the prevalence of the 
practice} nor that g<>od$ to an imoienfe amount are an- 
;iunlly impoited unde^ fuch a licence. But to be fure a 
U’vyer, or a man of baftneC, looking at this licence,would 
fay it wKs nothing Icfs than a licence to /’v/tc. The 
cafes of Fittadif v. 3 lyl. Lnwry v. Asve- 

d;ro, Dwyu and all the cafes for ten yeaiv pafl;, are 

ccigjIufivAgainR 'the return of prenswm. , 

* HEATIt[ 
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* * ' * ‘ ' 

HBATria, J; ’T^ ^coarfc b|, th^i^fectet^iry of llate’s iS^2. 
office h^ .|>)^a?a^ered 

the terms of licences granted Wicre ver|^^eoct%i; hut 
they ffOw ar* mwch confined, whehco jt - ^ that Twom^sov. 
fomc inconvenience has been in the for|aet ' 

praclice. - ' ■ ^ ' . 

' J* 

Chambke J. The licence is .mofi; explicit notice'to 
thofe who obtain it, that the proof of their conforming 
to it lies on them« and that they mud conform iii every \ 

T^fp'^O:. After tins can they profefs ignorance ? 

Rule difeharged- 

On j, fubfcqucr.t day Sbephsn! Surj;i:. moved fot a new ^ 

I rial z’idead of a ntjufcii, upon an ailidavit of Baker the 
broiCi^r, which fuggefted, rh^t he had, according to the 
ufiMl pra£l:ice of tr-ide, himfelf received 'a general billcf 
I rdirtg, comprtheiit'iijjg the freods in queftion, but had 
iniiliid it, and tii^tt iie did not doubt of obtaining a du* 
plicate from AmfltrtiajK- ' 

The Cfurt feeing that this was merely a queftion for Fw.ta. 
cefts, and';j9einS informed that ocher sAroos were now- 
depending upon the fame queiVion in which the fa£c of 
the bill of lading would appear, d'recred the judgment 
TO be flayed till thofe caufes fiioutd be determined, the 
IMaiatilF undertaking to try them as focn ?3 he ihould 
obtain the general bill of lading. 

Rule enlarged. 
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'l8o3. V - ' ■* 

(IN THE. 5XCHE^ER-CHAMBER0 

Afi.j. French I'. Cook. In Error. 

A bill may be 'T^HIS was a writ of error brought upon a judgment 
filed to warrant a Court of King^s B.jiicli obtain d by default in 

tte*want:*^*bili ^chaelmas term 1806: the Plaintiff affigned fot fpecial 
has been aOigaed error <* that there was no bill filed between tbr partlc.^ in 
for error. Michaelmas term in the faid 47th year to warrant the 

declaration and judgment,’* and prayed 3 l rer/ierarif which 
accordingly iffued, tefted rhe 6th day of N^fvemlc-r 180S, 
and the return whereto ftated, that it did not .ippear 
** that any bill was filed of record of Mi haebitas term 
** in the 47th year aforefaid between the parties.” The 
Defendant joined in error, and averred ** tiiat there was 
*a bill filed between the parties aforefaui in the record 
** aforefaidy as of Michaelmas term in the faid 47 th yei’.r^ 
** to warrant the declaration and judgment aforefaid 
and prayed a certicrari, which accordingly iffuid, tefted 
the a5th of Novemher 1808, and whereto the Chief Juf- 
ttce returned^ ** that a bill was filed of record in the 
** pl^a within mentioned, as <f the aforefaid Michaelmas 
term in the f dd 47th year, on the t8th day of Novem- 

** hef in the 48th year of his Majeffy’s reign.’* 

• • 

Holro^ for the Plaintiff in error. It is effetitial that a 
bill or original ihoald be previoufly filed, to warrant the 
declaration. The Court cannot know whether any bill 
was filed, but by the returns made to the writs of certio¬ 
rari. By the retum to the .firft, it appears, that at the 
time of filing the declaration there was no bill at all 1 
an4 b^ the return to tfie fecohd* U .appears, that there 
is now'iaija’bill whitch can warrant the proteedings} for 

1* - a 

■ ^ It 
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it ftates, that on a day iong fabrequent to the judgment 
the bill was filed as of a prior teriR. Where a bill is 
filed agalnft an attorney in the vacation, or where the 
CAufe of an a€i;ion which muft be brought within a li¬ 
mited time, as for inltance, three months, accrues juft 
after the end of a term, the Court of King^s Bench, in 
order that the action majr net be defeated, permits a bill 
ro be filed, and entitled on the very day, as of another 
term, and regard; the v'cry day of filing the bill, and not 
t?ic fird day of ll.e term of which it is eiititltd, as the 
C'nriM.-iiCKmenr of ii>c aciica. lVa'.<h rfi» v Fieldij, 


\ V .,cw, Rfh, i 
’ hrr.'fcrc thr 
nn.{f 


V'j. th V, Ihwe/J, 5 T. R{p. 3 ' 25 . 

very d:iy, v.m' nc'. the ter;v. ,>f wh>ch it is 
in tfilj trait; «lii> be vonfidered as the tinac 


' t I:!;-.' s'..-; !\iU 


iiy 



Coox. 


frr\;r; V for tb" iJef'-ridantr, ju error, was flopped by 

• 

TL- Cvitrt. Wc know thvso never is au original: 
there is no reafosi w)iy a bi'I fhould not he filed after 
iudgment as wet! as an origisirtl. The cafe of B lyyatt v. 

2 f/, is direclly in point. Fp-eC^I, 

there laid, ** if there is a biiTon the file of that term, 
** the Court W’ill net enquire how it came there.” 

Judgment affitmed. 
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fiS. 3 . 

The oflfeoce 
probibi'Til bf the 
Durham a^, 

3 3 * 

y; I., Uthe voting 
as a freeman, 
not having been 
twelve months 
admitted, a/cif :t 
iaoin^ afi\ othe* 
rij^hh ttf voUt <r 
tbani'iatnx 
tls 0 Kif afli r a 
freeman emjc's. 

A'd the ot- 
fetice mud be fo 
averred in the 
declaratioTi* 


(IN TtlE EXCHEqUER-CHAMBER) 

* r 

Dam\n v, MARRfTT. In Frror. 

'^HIS a writ of error brought to reverie a jut’ »-> 
ment of the Court of Kioj^’s Bench in an aiHiion on 
the ftat. 3 G. 3. r. 1 c. commonly called the Dun 
aft. The dccl tratidii Hate that the Defendant oclow 
•* claim'd as a freeman 01 the town (of t) 

« vote a' an eicQi'm for Aie.nb>rs to uivt. in par » uUw't 
for the liid town, and flaim J a right to %otc a* »I*e 
“ fJd election «»,'i tre^mv^ 0 J\, he the faid Defeutf it 
<' not hating been adm*-*rJ t j the free Jim the l.iJ 
town twelve c*Liidttr months before tie lirll diyoC 
« that ele^ion, and did tnen and there preume to 
**, give Ilia vote, and diJ giv2 his votr*,” as futh ^rec- 
m«n, *?fc. 

H/rrsiig' for th*' 1 li i i in '“.or. It is not averred 
in the de« lar ’■uu thi‘ the D Ic idart hid t,o tO o nj-H 
to vole thm as a fr wOian. If tj .1 well known rule^, that 
in a£lions on penal Oatutes the declirattow mult bring 
the ofiViiwe u :hin (he enafliug cladfe: when any e\« 
ception is lOvrodaced into the (latuce by way oE fubfe- 
<^u«‘:it ptorlfo* thu need ndt be met by the declaration, 
but It n» 1 *ft to the Defendant to bring Vimfelf within 
the exception by hi * plea. This waa decided in Spieres 
iTrrm Mrp, i«vi. laJ^tKY. PrtuUn^ 6 Term 
hep. 5 ^9. the Cjurt held, that as the feventh fe€^ion, 
whuh wives the pciiiUy, refers to the fifth, which con¬ 
tains tlie eiiceptions, it Wds necefiary in a conviction 
upon the fevenrh fcidion, to repudiate the exceptions con¬ 
tained in the fifth, 'file rule, h mult apply 

here \ &tt she qnaUfication of the prullibittoa^i/s contained 
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y' t ‘ ?>i«f •. . ' ^ . 

;r ' ' . ,r 

in the very hpdy of the caa£^ing claufe. The ofFend&^V; 
deferIbed in this li, wliere ^ peYfa^giy^a hlafote aaa 

freematj 01%, w^fjT j)(^i;aes no jother r%bt of;voting. It 
Is no ufience agdnl): this a£l, that a man claims, or gives 
his vote, aa a./reeraaA only, if he has another right of 
voting; for it is not v irhin the mifdiief of the a£l, 
which was th^,.]^i^£tice of maki^ numtrous freemen 
on the cve of ^ eiedioit, 'in’." o,rder to obuin their 
/'uiTragcs. . ■'/ 



Daman 

V. 

MARRETt, 


Dar.iphr^ eontriit j^ontended that, when a man chufrs 
to vbte in the charaiJer of a freeman only, be muft (land 
or fall by that chtiin, and abide by the confequences of 
i.i' choice.. The a-iion is given to a common informer, 
a by-(l#)der, whofc only knowledge of the vder’s rij.ht 
la acquired by hearing ti t j iaim w-hich voter makes 
at the poll, and who can know'- nothing «f the refers 
other latent rights or property., ,It cannot be pcrmitre.l 
that the voter fhall nuflead the informer by his conduct. 
The avcrmcni therefore, that he claimed.to vote as a free¬ 
man only, mull be confid- red as equivalent to -an £•’lega¬ 
tion that liis right to vote was as a freeman only. 1 !is 
Plainiill ’s propofition is much too large, that nothing 
would be a defence at n]fiprxui^ which is not embraced by 
fome averment on the record: foi by that rule it '^'Oidd 
be no defence to prove Ihe rights of binh, marn'jge, or 
fvrvltcde, excepte«l by the provil'o in j. 2. \ fince it Is 

admitted tlm tUev need not be excluded by the dc- 
. ' • ♦ 
rAaratron. 


Per Curiam. The Cngle queftion in this cafe turns on 
the true conilru£lion of the firft chufe in the a^. The 
PJaintill' ob]c( 51 s, th tt the offence deferibed in that claufc 
is, the n£l ot a perlbn voting in the charafler of freeman, 
when he has not been twelt'e months admitted to his 
Voi. I. ; K freedom, 

" '•iw 
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lreedotn> and has' no oSier right of voting than iLa? 
which his charaflcr of freeman confers i and if the ob- 
je£kion is well founded* it is clear that the declaration 
does not bring the Plaintiff within this defcription. The 
wolds of the claufe are, ** that no perfon claiming as a 
** freeman to vote at any eleffion of members to fervc 
« in parliament, where fuch voter's rigif £/' voting is as a 
** freeman only, (hall be admitted to give his vote at fuch 
« eledfion, unlefs fuch perfon (hall have been admitted 
« to his freedom twelve calendar months." This is the 
prohibitory part, and the thing prohibited is that, which 
alone in good fenfe it could be, the voting of freemen, 
who have no other right of voting than as freemen* Then 
follows die enaffing claufe $ ** And if any perfon (liall 
** prefume to give his vote as a freeman, contrary to tl - 
true intent and meaning oj this he lhall for every 
** fuch offence forfeit the fum of loo/." Upon the true 
ronllrudlion of this claufe* the definition of the offence 
appears to be, the voting as a freeman, not havtog been 
fuch for a twelvemonth t and not having any other right 
to vote; and it muff be fo averred in the declaration. 
But it is faid that the voter, by claiming to vote in this 
right, repudiates any other right to vote. 'I his is nei¬ 
ther law, nor good fenfe: a man may have other rights, 
and yet, either by miffake or for other reafon'', may vote 
upon the claim of this right} and it would be very hard 
that, he Ihould therefore incur this penalty. 

Judgment reverfed. 



; ’Jw 

in THB Fortt-eiobth Year oe GEORGE III, 


Drury V. Defontaine;' 

^'pIIlS An Ration brought to rrcover the price of a 
horr<^.' Upon the trial of this caufe, before iViansfield 
C. J. at Guildhall at the fittings after lad Trinity term, 
it appeared that the Plaintiff, whd.was a batijcer by trade, 
had fent his horfe to one HiiJl» who kept a commiffion 
ftabic for the fale of horfes by auAion, for the.purpofe 
of being fold. The Defendant eante on a Sunday to the 
ftable, and after having tried the horfe for an hour, re- 
quelled of Hull that he might carry it to Ihew to a Ma¬ 
jor Macienziet And that Major Mackenzie might try it. 
Hull told him that the price of the £iorfc at the hammer 
was a hundred guineas •, but- if the Defendant would 
bring him back loo/. it wotild fuffice. That he muft 
either bring too/., or return the horfe, by two o’clock at 
the farthcil. If ihc Defendant did not return ir by two 
o’clock, the hoife fliould be his own. The horfe not 
being brought back till eight o’clock, ffw// refufed to re¬ 
ceive it, and infifted that thd fale was complete at two 
o’clock. The jury found *a vctdidl for the PUintitF. 
ShepJjerd Scijt. having obtained a rule nift to fet afi.lc 
the vcrdifl and enter a nonfuit-on two grounds, ill. 
That there was a fuppofed variance, which it is imma¬ 
terial to mention, as it was overruled by the Court, and, 
•adly, That the contradof fale being made cii a Sumfay^ 
was vojd, 
t 

Bejl Serjt. now fhewed caufe, 'Nothing in the law-tTf 
this country avoids this fale. The Oai, vp (wr. a. c. 7. 
f, I. cnads, firft, “ That no trwbfman, artilurr, werk- 
** man, labourer, or other perfon whaiibtver, thall do or 
«* exercife any worldly labour. bufineCt, or work upon the 
« Lord’s-day." Ajad the cafe docs not come within the 

K a term* 
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1 SoS. t€f ms of ttiii^rohiSitfon, fe«)ncHy^** tliat no ptrfon orper- 

^ *‘*^0113 tt hatloevei (hall publid) cry, tlxtw forth, or cxpofo 
'* •* to JTale, aoy wa|^, mer<dbahdi2^8»* g'»'ls, or chattdo, 

** wbatfoevex, upon t|»e ,** The Lrgi^AtOre couhf 

not have mcadt to mtfhde undt r dSt hranoh of the (U. < 

* ture the employment^ meti'ioned In the feoond ch*u, 
otherwtfe ttie fecoud cUufe would I e Aipcrfluou , aiul i j 
oblervaLU that the words in the ft c^nd part arc tha^ 
no peffon 'foall >«//, but that no ptrfon Ih dl p /ILc/} cry^ 
Ike, Thefe rxpteiHon^ fhew thn m act whh h j, ntit 
t€ade4 with notfe and tun tdt, aiui Uk ly to didurb i' 
public fervitc of the church, and the devotu ns of oihcit, 
tuch as a falc in a puvate room or yard, do«.j nut tome 
w ithm the prohibition of chU it< cute. 'It U aifo mani< ft 
that the firft fv/tion cannot I •* me nt to ap, Ij to atl i .»»»• 
of work or buftnefs, othriwdc tl tir nfoul i I. \r b'eu u > 
creafion for the fecoud IcviiOi i Im » to t*rot,era »o t 
Lorfe-courfer*. (A/antJie/JC,]. Tiiiv f £tion goes fui- 
thel*; for it proliihiis drovers . i < h ile t xuiieo, wh 
word means horfe dcahrs, from c% mu g i .to t>)< r mu 
on a SunJayt and Sm[ • fos a pen i!ty ft that uiTence.j 
No can-'n, no opinimi to he found in any wiiturs OjOU 
ectVfuftical hu, ti<ats b»T^«ns rn on the Buuthy 
ill-gal. Ihe jtiu/h ld\t' j ro) .biUd them, but fvvcral i ( 
the council hi\e cxpr**f->iy d-clir4d tl‘»t < > lifliaii foall 
rot judai?e. in Lofriyff C* . L % 1x5. 11 t ^ 

r lied tint ** I f,nr hoi leii on a huuJiy is w* il tnongh 
^ ct (qx althuuu’' by the il itat*' 27 //./., 0 theie »!, a 
pcruli) ir'hdlcfl upon the f any th ,t 1 11s on ih ‘ f'l,, 

*< It does not in ik< it to be void.” U^fore the pSlfing of 
c'wt ftafute faiffc wcfc currently holden on a Sunday 
1. ^aniRiUlQ J, lhat w«s bccaufe fairs were by pre* 
Icripiion, and rohid not be hi^d on any other days tUftO 
tliofc on vhith they h.'d been Immemprialiy held} fwd 
thnis a ttry fingular ftuute, for ti ^Uors the courfc of 
5 prcfcription.J in Mo^ley\ cafr, Gn* Jm* %VJ' W» 

10 V,', affift ^ 
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jrie.T; midj on 4 Siind/iy Wfme tho (btt. 99 CoTf c. 7. 
f, 64 W48 Ktld good* In Wuiit' v. Tht JJutiiiteJ vf 
Cry, Jm, 496. the legality of <:tiiveilMig on a Saftd^y is 
recogaized, and it i$ laid down ** ihai- an RiTwil on a 
** and other muiitlerial a£l9) n e good^ (hat 

“ ao/OTi^inal wrir, v |i fei.t, h .ilng teftc apoi) the 
** Suftdtiyt good etioa For the ChancelJor may 
feal wnt« cr pafti •■3 up n any d.»y, * Tet ihc grant¬ 
ing if a title or n »lUttt 19 not li*«iliftd as a work of 
ncunicy or thwiity. In £l.\ \. Umtiitrlany 1 Stra,yc 2 , 
an in'iidment at fiipoiou Ija, not coutludtrg contta 
Jsrmaf*i jiaiuti, fur foh p meat ilpon a SafuLy, was licld 
had upon demunor. Tltcfe cafes t* en At that at 
CO nmon law it was liiwfal to p. r< ^nn on a Svnduy any 
ai> notexpr. ^ ly prohi. L 1. Tfte ftat i Jae, I. c, 22. 
f. 2B.,which enacts that no Aioetnakcr fliall A^cw, to the 
intent to put to fale upon theSaada), any (hoes or boots, 
upon pain of forfeitui:: ur every pair made, fold, Aieu v*, 
or pot to fal , 3x4 .p/., 'tid the jufl and full value of t.ic 
fime/’ furnidiwS a fi.nl tr argument to (hew that futh 
a£l$ were not illegal at eummon law. In this cafe there 
K 4}fo a count fur hi<rf±s bai^amed aud Cold ; and If it 
be illegal publicly to yot nothing prolubiis any per- 
11 to toutra^ oit a Sutiday for the /ale pf goods to be 
dtlivrred on a fabfcquciit dry. Such a contraCl i5 net- 
ihcr labour, boAneK, or wcifc> Hot is it a “ publicly cry- 
«* i: g, ihwwingfoilh, or e*pcGpg to fale,’* • ^ 
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B/tepkitd AUd Tf ncijts, cent!X This fale is pro¬ 
hibited by thd 29 C«x‘j 2 I bjit ind pendsiitly of, 
that AatutOi It is illegd at cbmmou law. Without ex¬ 
amining 4i(fbsfher a bargaiu fusdo on a Su»diy would Ic 
yalrd, whi^k U iistr0nhelef8'''d(mied, it is fuiBcieut ro 
obfetve ihat’ the ^lalhtiA's caftf^ls, tlfu is a good laie 
anddclireryon tho and i^oVa berg.in and lale. 

The Aat^iea edittaia uu^ii ug wldoii it ix to lie in- 

feited 
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t8o9* ferred that thefe prai^ices were not illegal at common laW;, 
C. - —.1^ for the ifts» 1 i.i 1 Car* i. e* a*« and 20 Car, 2*f 

o. al! imnofe particnjiar peit^ted^ which m'ght he defigned 

piroNTAiNE. for rne better eoforctttg the commdn JaWr 'Lhe Utter 
ftatttte does not mt rely forbid pabltc faleSy but it alfo 
forbids under a pemlty the public txpufure^ and all the 
means whu h are hk ly to h ad to a Lie, in order the 
more effectually to prevent the pnClice. Several fta-» 
ttotra t etr rather to recognize the illcgdity o fuch a£l«. 
The prcanioip ol 27 //* , < 5. fpciks with rcproLation 
of the*'* aOominable injuries and offenics done to Al* 
** mighty God, becaufe of fan* and mirUcs upon h gh 
and prinnpil feafts, and of the people fo ipecially 
<* withdrawing theaiiclves and fervants from divine fer« 
** vice.” The ftat. 29 Car. 2 i» expreiLd to be made 
for the htier obfervation of the Loit ’s-day-” The 
demurrer m Stra* 702 was perhaps allowed, bectufe the 
oFence was not hid in todtdfncMi to be ad tetumum nch> 
eurnentum, and fuch an a£t done in « corner, might 
perhaps not be indiClabte at cooanon law ; or the U Hing 
of meat might, if conffdered independently of the fta<* 
tttUs, be deemed a work of ne(:eflity. The ten Jtto.Jh 
ftaturcs are all related by Zt. Paul, Rum, xiii 9. with the 
addition of an eleventh commandment for chanty, 
Tli^refore in Chiiffianity as well as in Jud jtfm, the fourth 
commind) ent is Ktatned; and tint which is an ofTeoce 
agatnil it when committed by 2j*w, is equally futh 
uhen committed by a Chriflian. 

But, 2dly, The ftat. 29 Car. i, ezprefsly avoids this 
jfale. It Is argued that the file is good becaufe not pub¬ 
licly made, but the word *< publicly” is in this A itute 
attached to the wotda *» crfu <hcw forth, add expofe,’* 
not to the cxercife of worldly labowr, bufideL, or 
work.” If horfe^dealing was not ^e ** ordinary ealltng** 
of the Plaintiff, yet this is an exercy^ of JiulP\ ordinary 
calling, who is a horfe-dealer, and that yrhicH is Utegal 

m 
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in him, cannot be the fttbje£l of a legal contra^ In ano¬ 
ther, who adopts his a£^, and identifies himfelf with the 
horfe-coutfen \^Mantfield Ch. J. By the id fedlion, 
a horfe-couiier is exprefstly forbidden to travel or go to 
his inn on a Sunday, lie neceflarily travels from place 
to place in the exerclfe of his calling: if he miy nottra- 
‘ vel, does not the ad afibrd an inference that he may not 
fell on a Sunday Part of this tranfadion was the tra¬ 
velling to and fro with the horfe m order to exhibit it 
for the purpofe of fale. That evhibition was an illegal 
act, and the illegality cannot be diminilhed by the fale 
hoing afterwards eifeded. No cafe has been cited, where 
a contrad made on a Sunday has been enforced by law. 

* Cur. adv, vutt» 

XilANsriiLD Ch. J. now delivered the opinion of the 
Court. 

'1 he batgaining for and felling horfes on a Sundayk it 
certainly a very indecent thing, and what no religious 
perfon would do. But we cannot difeover that the law 
has gone fo far as to lay that every rontrad made on a 
Sunday (hall he \oid, although under thefe penal fta- 
tutes, if any man in the exerctfe of his ordinary calling 
roouid make a contrad on the Sunday^ that contrad 
would be void It appears that the horfe was net font 
to Pull for the purpofe of private fale, but for the pur¬ 
pofe of being fold by audion $ for it may be gathered 

from the evidence that Hull keeps a repofitory for fale 

« 

by audion. There!ore Hull did not fell this horfe, pro¬ 
perly Ipeaking, as a horfe-dealer. It is faid by Lord CUke 
that the Chiiftian religion is part of the common law, 
and fuch a £de certainly is diredly contrary to die prac¬ 
tice of thofe religious duties which it was the purpofe of 
the Icgillature to enforce, as exprefied in the preamble of 
the dst^ Car, 2., namely, " that every perfon what- 
.. R 4 “ foever 
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A3^<tr<*r 01 ill on the LoiJVUay «]pply tliemfeltfes to 
** obtervitluii of the ftnic^ by o^^erciiing tbcmfelvf-9 
** thvrtson M the duties of piety and true reitgion pub* 
« licly and ptiYal(.l>i'* wl^ch Letjtainly ij» (fat to 
be done by Ith^fe v-hofe minds are eng%ed tp mtdimg 
bargains ard RUiii^ huif^s. Lord Ole, % Itfl* aao, 
c«te$ a S.A // Uw of King L»h IJjn, the htter part of 
ephl h \9, Die atfiett /iLfhj menat,i)^n n/aett9s id 

q*:f egerttjit tfifa fhtne, / tg^nts pt i ttea folidn 
»wt& 6 tm 4 upon vthtirh Lord LAt obkrven, “ 11* rv i*otc, 
by the W«y» that no mercbanuuMig ihould be cn the 
«f LordVdiiy.'* But it does not ^ >rth.uth toin.on 
law ever coufidrr*. I thofe cuiitid^si i> t 1 whichv*tre 
made on a In C^ntyns v, Bo^tr, ih*. Itefendtiit 

pleaded a Lie in c^en fair, but in, Bjh.i > e n >ht t > 
. boM ‘1 <* fair, he did not ^veept the rife ol ih fair 1 ly 
falting cn a Svnday, and it was urged that the pi* i w'>{> 
bad, becaafe a fairhtlt on that day would be ilU, i', at 
coming within the ft ante ay ff e. 5* of fat-'O ind 
matVis. The Court dctei oniied th it the hoi * fair 
on Uiat day wtMld be }li*g tl, but ti* it (h ecntia£ii would 
not be void. The Uw is fince changed, and if any atU la 
forbidden under a pendty, a'cot trafll lo dj it i> now hi.* I 
^poidk But though that cafe is not ndw law, u ft Ws th it 
'^Hhere waa nothing in the common law which wi^Jd nve^d 
a ffte mdde on the SttnUiy, othetwife this mtnuoii of the 
ftattite woul f n*'t have been infrodui i*. The ap Cu*. 2 , 
>sithe onty'ft^c,! t. that can poilibiy i, p'y here. It ena£l$ 
,^at ** no perton whatfocvti (hilt do or exereifu any 
worldly ^^our, buSuffs^ or work of tlMdr ordhiery 
^ ^tbga upon the To bfing thtd eafe 

iWithip the a^> we muft pronounce that either i^rt/ry or 
vrof%ed within thebr ordinal^ tailing^ on the 
But the fale of horfes by private conttft£% was nee 
ordWry cifijiog. nor was it HulBu his oatUiig 

w I a « 

vab 
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wjs that of a horfe-auAIonter, anJ he iFat not witMa 1808. 

lus ordinary ctiling in felling tint horfe by piivate con* 
tra^i and thcufoie, ahh(>ugh it is to be lamcntcfl, v. 

lal« muft be held goud, and the ^DEroiiTAnir. 

Rule difwhargcd. 


Gll LETT V* MaWMAN. 


5. 


"PUIS caufe wn tried h.fore 7 *[a*’j/ie/d Chi,]> at the ^•|bripf,in- 
rittMi..s aft. r 1.11 Trtfuty term at CuiUhalt. The «*'»». 

octh’ation wjs lor work and Uboor, with the ufual 
counts for money paMj dto» The Defendant pleaded togttih m la- 
ihc ^•k.i.v.r.d liVue, ai.d delivered a notice cl f t oft’for nir- He -‘ter. 

nev b »d and rettivedy &c. <»tul alio for 50 'o/. due . nd ** 

payable to D.fcndant from Uic riaintUt' as the in* own name, upr.a 
furor oi c* *UJn od-j and ciiVtcJi, 1 * 'oks fn I pipers Ot* proprny on 1 , 
the I .fufeU by I’.e Viaa.i. ” for i’k- D'»ond- . > 

pnt jjj unit 1 >t. < r dj n *0 by i>.\ md wbi.’li weiv dc- .my mtiu >11 ot 
fir 1)1. d by fire wl ’d tl .•) were fo tutured bv the t'lain- gooda ^<* 4 /;/t 
ti.: as af( V fii.I.*’ The Plaintiff 'i as a iniiter, and the 
amount of lasd.mmd, as proved upon the trul# was ftroyed hy 
18:9/. One of the iremj of hi*> chTj^e wa*, for printing, auO X leceived 
on account of the Defendant, a irai ,.ion of the Travels* **** 

of J»ai ^ai^s. 'riie work was nearly . nmplrted, vi he^ a ."rUoiJll 
fiie accidentally broke out upon the Plaintiff's* pretnifes/derablyilioitof 
and the whole imprefTon was con^med. It was con- Wsownlofi. 

tended on the fide of the Defendant that, as the wotk S* 

was not completed, .Ute Plilotifi^ by the of the tbU eoold 

' be coB^dmd as 

received on account of JS,, and that it could not therefore be f<.t off ia an a^n 
foi woik and kboorbi ought by ./rf. aftaMift J?* 

^giUbough a workmaa ■is, in general* entitled'to be pud (br bis labour Wtt#re the 
wotk n dtftroyed, vviihout aay .defitolt oi’ his own, before it is eohspleted^r Jtli- 
vered to the rmpluja, yet the laW, to thii^ rel|>edfy ibay be contrived by t^e uUge 

of a patticul 9 t trade. - ' 1, 

'trade 
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trade was not entitled to be paid for any part of tins 
prindng. It Was alfo iiiGIled that the Defendant might 
upon the fet<^oiF, the value of his paper which 
had bten confumed upon tlie PlaintliF'a pramifes, and 
which the Plaintiff was bound to infure, as well by his 
exprefs undertaking} as by the general cultom of the 
trade. It was proved that the Plaintiff had received 
5000/. from the Imperial infurance office, iu confequence 
of a lofs occafioned by this fire. No policy had been 
execuhtd, but a depofit was paid by the Plaintiff about a 
month before the accident occurred. There was lorne 
evidence offered for the purpofe of proving th ‘t tins <lc- 
pofit had been paid partly on account of jn tt ufl. 
The jury found arverdifl for the Plaintiff, damage'^ i^) 
deducting from his whole demand the chirge fur print¬ 
ing the above work, and the value of the Dei'*nd3rt's 
paper which had been confumed. They alfo lound that 
theye was no general cuftom of the *trade by which the 
printer was bound to infure the property of his emplovet 
while it remained on his premifes, but that the Plaintiff 
hk this inffance had rendered himfelf liable by an t\{ refs 
undertaking. The Chief Juffice, was of opinion that tlv* 
lofs occafipned by the omiHloni on the part of the Plaintifi 
to e0k^thenaflliYance could not be made the fubjeO: of 
a fet'off, an4 permiflion was aetfordingly given to the 
Phintiff to move that the veidi^l mfg^t be iiicreafed by 
the addition of 1105/., tile fuia whicli had been dedtt£led 
upon that account. A rule was obtained on a former 
day# calling Od the I>ef<mdant to fhew caufe why the 
^damages found by the jttf| fhould not be SnCreaCed to 
, ygjip/., or why a new trial fhottld not be bad between 
the.parties* V^htm Serjt., in moving for the rule, 
i^ferved, that ho mdaot to contend that the Plaintiff was 
.entitled to he p^ for the^printhig, although the wlioje 
work wae not comj^leted* . > < ' 


t 
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Shphtrd uut I ,,ns 'ittjt**, upon Ousting caufe^ were 
d-Gred by tfu Ci urt t» cjnGnt- themfelves to th** qucf- 
tion of the li t-oG. i h y 1 bf rrt d, that the Plaintiff 
had un If rrak'-ii to infure tht property of the Defendant. 
It had been (> found by tht jury, and an infurance had, 
in fail, bern tH ft d. Conhderiug the evidence in tie 
manner tin m 11 f ivourable for the interellb of the De¬ 
fend <nt, It uouli ippi !•- that this inlurarce had been 
mad< giticrillyon tie proptrty upon t! e D f'*nd'»nt*s 
pr^iTin s, ai d uitl out any paficular f{.ti.iGcitJoa of the 
articles upon uh it was intcnled tint it fhould attach. 

A pift 0) r 1 of this n’funnct muft be conGdered at 

mide jii u 1 >{ tht. Del ndantj-^on avcount of thit 
prip rty wit > tlu Pliunifi hid undtyrtaken to infuir , 
an i a \ o r I >ondfnt proportion of the (urn paid by the 
mil c w ull I refore bt money ml and received to the 
ui 01 til Di n iaiit. But itviasunneceirarytocont- 
d r t - hi j I in this hght, for evider^e w is givcp 
up ii. t ' 1 t > p V rhit i ^ irt of this infurance was 
n j It 11 r <1 cl of piolittyj which would clearly 
eritul til Del ndiiic tjktcG the fam received under 
thui held agaioil the Ptanuift’s demand. 


1808. 
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Vau^J in ind 0/y^aw Seijts , for the Phintiff, obferved, 
Ao to thi other point, that by the general tule of law the 
PlaintiU was entitled, under the circtimflances of this 
cafij to recover a coinpenfatton for his work and labou^ 
although no heii'^fit had been derived from it to the 
Dcfeti 1 Hit. I hey ci*ed the cafe of Mtmtone V. AfJawet^ 
3 Bui t I ^92. in fupport of this pbfitiott. It was uue^ 
that upon the trial reliance was placed by the Defendant 
on 1 iuppofid ciiRom of the trade ^ but the evidcrce 
given in iupport of that cuftom was not iuHiCient to au¬ 
thorize t! c jury in finding a verdifl cobh ^a^y to the ge* 
neril liw. Upon the queihon of the fet-off they were 
Ropped the Court. 
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V. 

Mawmak 


..j 


t^ics. '■ ,, Masiwielp Ch, J. evidence, as.,,to the point 

,, ' has beeh argued by the counfel for*^ the Defend- 

.. Y.;4ir»t^ ^3 all ypoii on^ Tide. The cuof l^he trade 

the prin- 


iisery fully cftabliflicd. It vtas provec 
, * ter, by the general ufage^^^s no^entitled toj^e paid for 
any part of hi^.work undll the whole was completed tind 
- ' *delivered. This c^ftom Is the law of the trade„and, as 
^. far as it extends, it conti^U the general law. As to the 
fet-ofF^t was proved the ftial that the PUintjfF’s 
own figra much exceeded the fum which he had rCcovcied.'iv^ 

' ' ‘f ^ ' '* 

^ from the oihee. The de^ofit was made in his name, atid, 
AS far as it appeared, in refpe^t of his own property; it 
was not proved that atiy part of it w'as paid for ^ouds ht 
• irujlt or ally tiling rec^yed^by the Plaintiff upon tlut ac- 
couur. TJiere was nd evidence then of money had a»d^ 
received to the ufe of the Defendant. The jury indeed 
fcuod that the PiaiutifF had und^ltaken to iufure. lie 
jsegleiE^ed to fulfil his engagetnent^ in confequencf of 
'{ «ph{ch tlic Defendant fullained a confidtrable loL. Eu'. 
IVMiU lofs cannot be made the fubjc£t of afet-off; 'he 

daui muli.feek his remedy by a diilinCl a£lio:i. 

, C' 

lt^;iiither Judges concurring, the rule was made ab- 
folut^tp cn^t|y:bc ycriliil for 1251/., being the amount 
of the damages.^Wund by the j«ti|^^ncreared by the ad* 
dition of the fum deduced und^ tbe.fej " ~ 



f, and that 

part of the ru|^? which had twobject t^inerCaie the. 
^erdi^'to 

Vlbis dtCchargedt 
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IvAT V. Finch and Another. 


I'ib, 6<i 


Wb an a^ioii of trcfpafi} tried before Lord Ujponani/Tue 

Klhuh.roui'h C. J. at the Lft afli/es for the county of 

Ciinihndgr, for fdklng three marcb, the property of the died p >irefled of 

riainlitr, and vonii iring them to the ufe of the Drfend- certain pi(puty'4 

ants. The Difendauts iadihed under ix Lrt(,t cuj!otn t hntc may 
. f . n- 1 • xTrt . pnen of dreJua- 

and the only qn llion bettfreen the part'cs vrac, Whetbtr n,,, ly 

one Aiice IVaiJon^ the tenant, was pciP fled of the faU thitll'ebid af. 

mares at the time of her d«ath ? It was admitted that 

they lu'd fcrmctly been her property, but it was 'o«- ^ ' 

leudel that fomciime before btr d^ath fhf had in,n'" 

fvir* 1 tin m, W’di the r/O. of her farming fln k, to the 

f'Jai'’fi'r. For »he purpqle of pimin, t! Ib ti ,ii hi, a 

wiiiiefa Wdb Called to fptak to a c 'm^rfaiion, in wl i. i 

Mi >. Iiao Rated that fi»c had rttiiecl from bufi- 


nt n, tod g’ ,cn up lu r f irm and ilix k to hei fon in 1 iw, 
t’ic riaintiir. I he Chhl Jullkc inquired whether thi.fc 
r I. hintuiMS were accompanied by any act rCiative to the 
r: tti igi iK« nt ot the farm. Tim being aaifwered in the 
It, hi‘* Lordfliip was of o*pinioii that the evidence 
cold 1 not be rttelved. The jury gave their verd,^ for 
lie Drlcndanth. A having obtaiiicd on a fpr- 

n .*r day h i nflde the verdiifl and giat. icg a new 


Lt/if^Serjt, upon fhewftjg caufe, contended that the 
♦vidtnee was properly rejctled. Tbefe d»-* larations 
were not cfTered as explanatory of any a€l rtJaiive either 
to this property, or to the buGnefs and manaijernent ol 
the farm. 'J hey were nothing but cafuat and idle con> 
verfitiQu. Evidence of fuch a defeription caleulate.l 

rather miilcad than inform i and the admillion of h 

1 



CASES IN HILARY TERM 

in courts of juftice would be attended with the moH: 
nifeft iacoDveuience and danger. 

Se/hn Serjt. contrh was (lopped by the Court* 

Mansfield C. J. The evidence ouchl to have been 
received} though undoubtedly fuch declarations would 
be entitled to a greater or lefs degree of attention ac¬ 
cording to the clrcumftances by which they were accom¬ 
panied. The admidloii, fuppofed to have been made by 
Mrs. Wat/ofif was againft her own iutereil. Had this 
been an aClion between Mrs. Watfon and the prefen: 
Plaintiff’, her acknowledgment that the property be¬ 
longed (o him might clearly have been given in evidence* 
It ought, therefore, to have been received iii the prefent 
Inffauce *, becaufe the right of the lord of the manor de¬ 
pended upon her title. 

Per Curiam, Rule abfolute. 




i8o9. 


AT 

V. 

Finch, 


Feh. 6* 


A party in 
pleading tray 
prelcribc foi 4/3 ‘ 
than he iscn* 
titled to cUim* 


The Baiun's, Burgeffes, &:c. of TiiWKrsBURY v, 

Briokkeljl. 

• i 

^ I 

^HIS was an aflion upon the cafe for felling corn by 
. fample in Tewie/bury market, whereby the Plaintiffs 
were deprived of their toll. I'he declaration Hated tlu*^ 
the Plaintiffh were lawfully poffl ff'ed of a <. ertain market, 
holden in 7 tvaktfourj^iKxt the buying and felling of corn and 
grain, and, by reafon thereof, of right ought to have a rea- 
fonabk toll of all corn and grain brought into the faid mar¬ 
ket to be fold, and there fold, not bcii.g corn or grain fold 
in that market by erto anyfreiuixin of the faid borough, nor 
the corn of grain of auy other pulon pciluns legally 

exempt 
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exempt from the payment of fuch toll.’ The caufe was 1808. 

tried before Maidonahl C. B., at the Ufl: af&zes for the . 

r ,,, a , .. - 1 he BailifFb, Ac 

county pi (jhidieStr. It appeared m evidence that corn of 

fold hy a freeman was exempt Irom the payment of loll, TEWKrssuav 

but that this exemption did not extend to corn fold to a BxiCKMrLt. 

freeman. It was contended, therefore, on the part of 

the Defendant, that there was a material variance be* 

tween the right, as proved by the witnefTes, and the pre- 

feription Baled in the declaration; and the Chief Baron 

being of that opinion, the Flainiifis were noufuited* 

IVillnms Serjt., on a former day, obtained a rule nt/i 
for fetting alide the nonfuit and granting a new trial* 

In moving for the rule, he obferved, tl^at it was no ob 
jeflion to a party^ right to recover that he had prefcnbeil 
for lefs than he was entitled to demand. That was the 
cafe in the prefent inftance. It appeared that the ex* 
ception had been ftared too extenfively, and the pre* 
fcripliou, as laid In the declaration, was therefore ren* 
der^d narrower than the Plaiotills* right. In the cafe of 
Ji^/I'wood V. Bondt Cro, EU%, 122^^ the Plaintiff prt feribed 
foi common for one hundred flieep. The jury found a 
Tight lor one hundred ilieep, and fix cows, and the Court 
held that the Plaintiff had not failed in his prefcriptioiu 
In Brugts v. dearie and Jlnothit^ CarJh, 219. {a)^ which 
was a prefetiption for common of paiture for all the 
Plaiiinfl’s iheep levant and couchant on his tenement/m 
EdijhorotigJ^^ the jury returned a fpecial ierdt£l that the* 

Plaintiff had ** common, .as well fur all other cattle le- 
vanf and couchant on his tenement, as for (lieep.** It 
was objef^ed that the verdiff did not maintain the pic* 
ftriptlon i for that a prefciiption was au entire thing, 
and could not be divided. But t ,e Court obferved, that 

** the iindiiig by the juiy that the J’iaiiHiB had common 

4 

(i) See alfo 1 S'ow. 4 VS*» J'y. S. C 

iui 
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t44 , 

iSoS. 

t&C BxiiiSi !*-c, 
oi 

TlWKI SSL <Y 
V 

BRlCkNVl.1.. 


for other t ttMe did t o>. f^ifif) hi^ fr(.fLiipt»or, but mi^ht 
(laud wtll with And iMtny other caftb n»ight be 
cited to the fanre e Icfl {a), 

BJi Si'rjt., who appeared on this daj for thePIalnfiJf, 
upon being sihad by tl»* C urt wbuhci the noiifmt 
could be <bf iv/d tl ii a pnLjioti-'n was 

dtnre of a gran^, and tl.ti, if .•< ‘ijctii' Idl ctf«d tl u 
pvhrlptU i hul hteiiplMufd i g’^aat, the vamnee 
would htve been 11 c^e wa* no reafon why it 

ill udd not be tv^u liy lu m the prefent inltance. 'Lhe 
only dai' rmcc bctW c« the two cifea was hi tin* mtinti 
of pro''f. He howtrer, that he had uol bet, i 

ailo to Hnd any/lectfion in lu> fn u « 

^JeCoatU All the juthorities are the ofh''r way. 

1< 'lie folutt 

(.' See Hit- f.C’ if a jja 'j'JK/hKV 7/ « 

a M uua/ Z 77 . h L i % 


Fth. 6. CRUTTf.NDEN 


Bourblu. and M vry Ann? 
\vh Wife. 


Thenotar^l JJ^ENRT Oimxt hemhU, and Ihtarf Aun: his wife, 

certificate ten nil*.* the conufois of thtt fine, were refidoot in, 

ed In the c fc of acknO' ltdgmcftt was taken before toninnllioiiers 

in that country. The amdavtc 01 the due taking and 
acknowledging the fine purported to be fworn before 
Mirther d*HAt,^yt who was Ueferibed a^ Mayor of the 
City of Neufikatelt in the department of the Lewtr Stuu^ 
and it was fubrcnbs.d with his name. A certificate that 
jlitcd b)r prod of the itviSk AUtiUr d*[JauJfey was Mayor of the City of 

‘S*tlw cogwaws* Ntt^ehatcl, figUbd by two perfoQs who dated themfclvcs 

w? . * to 


tedRtd in a fo> 
reign coumry, ' 
muft be ondi i 
Jital ; a defidl in 
this particular 
cannot be fup. 
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to be “ public notaries of the Empetor Napoigon the 
Grcatf refidenc in the cily of Net^cSatei mx}RC empire of 
trancef* was indorfrd on the afBdavit; but no notaitial 
feal was annexed* An ailidavit^ fworn in this country^ 
was alfo produced, for the purpofe of verifying the fig- 
nature of the cognizors. An application had been made 
to a Judge atCh.»mbers for his allocatur \ but the.certifi- 
cat ; not being under fcalt which was required by the 
praclice of the Court in the cafe of fines acknowledged 
abroad, it was refufed. 


1808. 


Crutthndeu 


V, 

Bovasrt* 


Bayny S>;rjt. now moved that the fine might pafs. 
lie oDl'irved that it was not unufual upon the continent 
for aiiOtarv to be v/ithout a feal of office. An infiance 
of tint kind bad recently come before the Court; and 
in fucii a cafe it was impofiiblc to comply with the ge¬ 
neral rule. \_MamfieId C. J. Is there any affidavit to 
iatisfy the Court that no public feal is made ufe of by 
the notaries i^iujckatelf''^ There is no affidavit of 
that fai^l j but it may be prefumrdi bccaufe it is pro¬ 
bable thnt this certificate is in the ufual form. In this 1 
caih alfo tliTC is an affidavit that the fignaiurcs to the 
acknowledgment are in the hand-writing of the cog'’ 
uizors. 

• 

The Court, Tiiat will not fupply the dcfe«fi. There 
is no rule of Court exprefsly applying to the cafe of 
fines levied by perfons refideht abroad; but the rule 
relative to recoveries fuffered by prrfons under thefe cir- 
cumftances, has always been held to extend to the cafe 
of fines. By that rule, {Hilary terra 14 Geo. 3.) it is* 
ordered, that ** if the party or parlies fhall be in Tre^ 
latjJf or in any other parts beyond the feas, then the 
** affidavit or affidavits fiiall be made by one of the 
coramiffioiiers who hath taken the acknowledgment 
« of fucli^ warrant or warrants of attorney, and fhall 
VoL. I, ‘ L «bo 
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Cfturi kn»£n 

V» 

SoURABf,. 


be fwOfD» eithet before feme {M»foti duly authotized 
" to |abe affidavits *in this courti or before fome ma^ 
** fl|ftrate o£ the place where foch acknowledgment ffiall 
^ be takeSy hayii^ authrii;^*to Qdmlmjiet an and 
** in tl» pfifinet tf,a puUk n«tarj g which 
« aUb certify in writing un^er Ms hand and jealf aa 
*< well the due admioiftering of the faid oath, asalfo 
** the name, fignature, and office of the magiftrate ad- 
<< tniolfletiog the fame*” In this cafe the certificate is 
not under fiat^ neither it it fitted that the notary was 
prefent %hen the oath was taken, or that the mayor of 
NoufehaUl had authority to admlnifter an oath. There 
is alfo another objedlion* It appear^ that one of the 
cognizors Is an alien enemy % he fubferibes himfelf Henry 
Count BourMs the name and title are Frenth) and he 
is refident in the dominions of France, 


Bayiey Seijt. toede nothing by his motion. 



1 


Fe$,Jb* 


SpitSBUHY V. MiCKLhTtIWAITS* 


/ at a county rpHIS was an aftion for an afiault, battery,'and falfe 
SeScaiQu^f *iwprtfonment. The Defendant pleaded, ifi, Not 
of tbe g^>hy » and adly, as to all the cltarges except the bat* 
fitrc, a freeholder tery, <* that befqye, and at the time wben^ &c. an elec- 

iigecmpttbe|yrci< ^ ' 

cmftBgs* i»y ui4Ung a great noife and difturbatiCe, the iheiilTmay order him to be 
taken into cuilody, ai.d cairied before a joftice Of the peace. It is fttflldent in a 
ptea'Hof niAifieation, to an aftk>n for an aCHiult and tdJfe imprlfonment, brought 
againd the fticrlff under the above circomdaneest fo fiste ** tha( the l^aiotilf made 
a great nosfe and dtfturbanee at tbe election, and then and tbere obftrudied and mo- 
lefied/the Defendant in the esScutilon of his duty,** without dating that he thereby 
ohAniAedand uofefied btni. \ 

ff a plea of juA'ftcatlon evnAft of two fadts, each of which would, when fep.iratc* 
}y pleaded* anuiiint to a good defence, it wdl foffidentiy fopport the jnftiflcatlon if 
Oae of thdti facts be found jty the jury. 

tion 
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*► I 

tion was lawfttU|r had at Lenves !ii the county pf 
of two knights of the faid county to f«rvc in parliament, 
as km^ls for the faid county^of SuJ^, at which £sid 
elc^itm'he the Defi' idant, befngf then (berlff of the faid 
county of Sujlx, then and there preHded ; and becaufe 
the Flaintid> at the faid time when, 8cc,g at the faid elec* 
tion, threatened to aflault him the Defendant, and then 
and there did aflually alTauh him, fo being* fuch ihetifl', 
and then and there nude a great noife and diftudaancc at 
the faid election, and then and there obftru^led and mo- 
Icfted the Defendant, as fuch fbcriiT, in the execution of 
1 is duty at fuch eie£lion, he the faid Defendant thereupon, 
at the faid tlme\»hea, Sec., charged o»e fFi/ham Mtlfr, 
being then ai d there one of the hcadboroughs of Liwff 
aforefaid, to take *he care and cuflody of the Plaiiitiil, m 
order to c^rry him before TUmas Pattih^tsn ebjuire, 
then and there being one of his Majcily’a jufticcs of tba 
pea'.e, affigned, .*''Cr. for the faid county, in order that the 
Plaintiff migh*' be dcUt with accortling to law,” 
Rcpdcatiw'n, l>e vt} > m ftiaIPc. The cauft was 
tried before Cb. J. at the iatl alllzes foc<..the 

county of s/.; 

The jurj tound that the Plain tiff, who was a free¬ 
holder of the touniy, did not alTault the D.tVrdmf as 
alleged in the plea j but they were of opn.ion that all 
the other facis contained in the plea were proi cd. Upbii, 
this, at the tco onnendatioii of ihe Chief Jaftice, a ver» 
di£t wa, t^kfn for the Plaiwiff, damages one I'hUlingj 
and permiilioa was given to the Defendant to move that 
it might be fet aftde and a nonfuit entered, Accoroingly 
a rule for that purpofe having been obtaiued'.ia 
f^aelmas term. 



' 1808* 
Spiisaeau 


V* 

MiCikCt- 

rawAiTVt 




and Bayky Stijts, now (licwed cau(e« The affault 
ftated in thi^lea has bef*n difaffirmed by the Jury, al¬ 
though they have found the reft of the faifts in favour of 

Lz 
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TKWAIT/.. 


the Defendant. Admitting hpwevir that thefe 
wouldf if pleaded by themfelves, have amounted to a 
ju(ti6cation, ftill' the Plaintiff in this cafe will be entitled 
to K'.ain his verdici:. It is a rule of pleading that two 
defcDceb cannot be ir^cluded in the ftme plea. It is true 
that a pica may conGfl: of feveral fa£ts, but they muib 
Gonditule only one defence. The plea is put in iffuef 
not in parts, but as one entire Juilification. If a mate* 
rial part be difproved, the whole defence fails *, for the 
jury are to find the fubftance of the iffue, that is, of the 
whole iffue joined between the parties; and in this cafe 
the affitilt, which is the moil material fa£): contained in 
this plea, has been directly found in the negative* 
But fuppofing chat the facts which the jury have found 
had been pleaded by themfelves, they would not have 
amounted to a juftification. This is the cafe of an arrelb 
without a warrant, in order to juffify which, the Plain* 
tiff muff have been guilty of a breach of the peace, or of 
lome indictable offence; for the authority of the flicriff 
in this refpe^b is not greater than that of a conftal)le. 
The offence alfo fficuld be charged in the plea with as 
nidch precifion as in att inc!i£tment. The Defendant 
alleges that the Plaintiff obffrudled and moleffed him in 
the ^eaecution of hie duty. But it is not ftated kow he 
pbffrudted and moleffed him. In an itidt£tment for ob* 


tailing money 1>y falfe pretences, the falfe pretences 
muff be particularly fet forth upon the record. JRex v. 
Ma/iti, 2 Term Rth, 5Sfil ' It is ftated indeed that the 
Plaintiff made a great noifjS and'difturbance at the dec* 
lion, and then and there obffrufled and molefted the 


Defendant, &c.; but it is not alleged that he thereby ob- 
flru£bed' 4 dm. Every plea is to be taken moft ftrongly 


agaiflft the plccdcr *, and in this cafe the Plaintiff is en¬ 


titled to avail himfelf of every objedlion to the plea. 


which might have been made upon fpeclal demurrer; 
bccaufe the Defendant^ by inserting the affauU in hit 


plea, 
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plea, has deprived the PbintiiF of (he opportunity of de¬ 
murring. The general quellion is important, fincc if 
3 conteft had taken place, and deat^; had enfucd, the 
queftion of murder would have depended upon the le¬ 
gality or illegality of the arrelt. 

Shephtrd Serjt. contfcl was flopped by the Court. 

Mansfield Ch. J. If a plea of juflification to an ac¬ 
tion of this nature confifl; of two faiSls, each of which 
would, when feparately pleaded, amount to a good de¬ 
fence, it will fulliciently fupport the jullihcation, if one 
of thei'e f-.dls be found by the jury. The only queftion 
then to be confidered is, whether llfat part of the plea 
which the jury have affirmed, would alone condUute a 
defence to the charge to which it is here pleaded, it 
amounts in fubflance to this; that, at the time when the 
trefpafs was committed, the Defendant was fiieritF of *he 
county oi Sitjfex, and in that chara£ler was prefiding at 
the eIe£lion of knights of the {hire to ferve for the 
county in parliament \ that the Phlntiif made a great 
nutiV and ditlurbancc at the. election, and molelled and 
oblli'uv^led ])im in the execution of his dutv, upon which 
he ordered a conllable to take tlw Plaintiff into cuffody, 
and to carry him before a jufliec of rhe peace, £!c. It 
is impnilible that any perfon upon reading this p rt of 
the pica, can entertain a doubt, whether the fenten^e, 
interpreted according to its natural import and couftruc- 
tion, fulliciently expreffes tint the obftruflioa was by 
means of the noife. Neither is it eafy to conceive how 
the Plaintiff could have made a great noife and dillorb- 
ance upon this occafion, 'without obffruiSl^ the De¬ 
fendant in the difehargeof his duty; and as to the na¬ 
ture of the noife itfelf, that does not admit of particular 
defct'ipiion. The queftion then refolvcs itfelf into this, 
whether the condtt£l of the Plaintiff in making a great 

L 3 noife 


1808. , 
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SiiLSBunr 

V, 

Micklv- t 

THWAIXS* 
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siotfe and dHtatbance ;it the eleAion, and, bjr means of 
that nojj^ and diftnibance, ebftruCiing aitd moleflli^ the 
(heridT hi the execution of fala cTutf, was fufficient tw 
juftify thePefendant in Idle meafute whieh he purjRied. 
J am furprized that thb tpieilion flidold be ferioufl/ 
argued* At the time when the trerpala was comndtted^ 
the Defendant was prefiding at tlie coUnty court. He 
was engaged in the difeharge of a moft important diity, 
a part of which confilU in the admmiftration of oatlu, 
and in deciding upon the tjualifications of the e}h£tors^ 
The conduit of the Plaintiff' in ddiorblnif the order atxdl 
proceedings of the court, would have juibfied the iautr- 
pofitiouA not only of the iheriff, but of any of ifie 
freehclders, who are the judges of that court, or, per« 
haps, of any other individual s for every man is in- 
terefted In the due elefiion of reprefentatives to parlia¬ 
ment. Bnt it is faid that the (heziff has no aothoHty tet 
commit* He censmiy has no authority to commit as a 
magiflrate; not did he in this caie commit the Defend¬ 
ant. The extent and nature of the powers appertaining to 
the office of iberiff are ohjefis entirely foreign from tne 
prefent inquiry. It is fulEcient in this inftrtnce to ob- 
ferve that it was the duty of ;the (htrtff to preferve oider 
tfphd decency. The proceedings of the enutt were inter * 
rbptid ty the turbulent ccaidud of tlic PUintifF, the 
Defer/dantw s bound by h‘s fftua.ion to {HTbvent the con¬ 
tinuance of litis if ttrrujitipu, and he could not have 
wlopt* d a beU\t mode for tlihi purpofe, than by ordeting 
tin* PlaitttiffT to he caitied before a magiffratc, to give 
fecurity fbr his good behaviour, ft has been objeAcd 
that the faf\s found by the jury do not amount to any 
offence^ ij||t.the law of Kngkmi then bvcn fo anxious 
W]iNUrcrv^fte purity and freedom of ele^ion, upon 
the fights and liberties nl thepjpople depend ? has 
St effabUflied various forms and rcgmWs &r this pur- 
pofe, and ihaiHi he fiind tbgt H is iK> ^b>ci lio defeat 
' ^ ‘ " chefo 
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ihefeprovilions^ and to render them Qii|[at4ry and Fain i 
la it no offence to interrupt the exercife of t^fe>powera 
which have been entnifted with this view to the lherlff| 
to annul fo many legiflative provtfiona; to deprive the 
country of the benefit of a fyftem fo anxioufly efta- 
blithed $ and to attack the moft valuable rights and pri¬ 
vileges of the people of England P What (hould we fay 
of thofe laws which we are Co much accuffomed to extol, 
if conduct of fuch a description could be purfoed with 
impunity ? This is a queftion upon wfaieh' I cannot 
bring myfelf to entertain a moment's doubt. The Plain* 
tiff was guUry of a ferious offenoe againft public order; 
he was guilty of a breach of the peace, for which he 
might have been punilhed by indiflnxnt. His condudfc 
was fuch as to call for immediate interpofition. The 
Defend int was not only juffified in what he did, but it 
was his duty to adopt means, (and what better could have 
been chofen ?) to prevent the Plaintiff from continuing 
to lulerrupt the proceedings of the court. 

Rule abfolute. 


Is*’ 

l8c8. 

SrJbsBuav 

v» 

Mica^r* 

THTfcXITfc* 


PRENTicr V, Rcru* 




'X'HE fafls of this cafe were as follow j An wex- uponar^nnwi 
pired tirdt of years in ^ farm, and the (lock there* 
on, bcionging to one being taken under a Jieti 

^ fum thM tkM ffw . 

which the vetdiA h taken. But if he awards a greater fum khan the anaoont erf the 
vcrdiet, vnd judt,meflt iii entered tor the whole, and itappears that a part of thefom, 
is covered l>y a courtervaifing demand which neveiM^ a fubje^ of d'fpute, f- 
on)y a halanre, Itf*. than the amount of the verdi^l^ altuuMrii^to be * 
the Court will reduce the jadgn|^t to the amount of the mdid, and g 
tion loi the HimVe illy dec. 

Where an arbitrator has power to ^rd^rnohat hgfimdd thini fit h 
either of the pkniM refpe^og the matlera in ddpute, quttft wtiemer he 
dire^lt them to coniuit to an application to the Coort for eglhisto^ th 
given by the verdict r ‘ . . 

- T- 4 , /omw 
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facias at the futt of Siward 4nd Roland, and expofed to 
idle by au£iiony Afpim authorized the au^ioneer to /cU 
at the firae tnn.* ^11 the groui'ig crops .an'i fowu, fal* 
lows, and ciict^U which he h<iu on the premifes, to be 
taken at a ealuiuon by the purcinfer of the Itafe, and 
the leafe was fold upon rondition tlut the purctnfer 
^ould be approved hy the 1 uuUord. The fu n pioJoccd 
by the fale of the leafs .*nd a p^rc of die (lock, not In¬ 
cluding a flack of clover hay, a Inch was then cn the 
p euiifcs, and the growing crop- and fallov ,, proved 
fu 'lent to lausty this execuUon. The l^iaintift was 
declared the purch r^i uf tns hale, lu took an 
ment of the t(.rin ftoin the n.erift, and entetod on the 
farm, exoluhve of |;h(' growing crops and fallotvs. After 
this he applied to the uudionccr to have the ^rops and 
other elFe£ls valued, but was ibiefed, cn the giudud tnat 
the landlord’s conftnt to the aHi/nment of ihe Icufe had 
apt been yet obtamed i the 3 nllord flioxt’v alter g. nted 
him a new Icafe for the r *v.t of term, attvi 

which, but before tlie gro a ing cro,' -od t fic< 5 ls had been 
valued or paid for, a fttt /m-ijs ifiutd agiinlt a</^A/»'s 
goods at the iuir of one , (ii<wct d to il De¬ 

fendant, who wis then the ilivnlf of uodcr which 
ihe Defendant feized the Hack of closer and the crops 
then growing on the farm, and fold tocm for 495/.! 
which he received, c '<1 htfoic th- r..:uin of the writ 
t9ok‘a icconi cro of ciovtr, vilu xori/., which had 
grown fubfetjuenrly to the dAlcs cf the '•llig iment and 
new leafe, and to tlic taking ofrtJ'e llrll growing crops; 
the Dofendnit, during his polTcnion, obllruded the 
TlaioiifT in the oecupitton of Ins firm, and thereby oc- 
cafioned to full «ia other i^fTas to the amount ot 20/. 
l^toonafter'the Pefen i mt had taken poHeinon, the grow¬ 
ing erope, &f% were v ilued In purfuunce of the condi¬ 
tions of fair, at the fum of 3^4/. f 31/. The I’lain- 
tilf haying brought an aclion of tr. fpafs againfb the De- 
^fsdanti foi taking the goods and cropa under thefecond 

a M 
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j^trrJ'rAas \ tbc caufe came on for trial at the Chelmsford 
fommer nOTizes jSo 6 , before Macdonald C. B. AfpHn 
had befote that rime commenced an a^liion againil thef 
Plaiotift' for ihe value of the crops \ and Vanderzee being 
dcfirous to obt?io *be fruits of his judgment by getting 
poifcinon of the fum which Afplin might recover from 
the Plaintiff, nnd whlth, if paid over to A/plhif could not 
be taken in execution, tire parlies, at the particular 
requeft of Vattdersieef confented to refer the cauie, and 
the terms mentioned in the order of ni/t prim were as 
follow: 

The Defendant undertaking that an inchmni'Ly fliould 
be given, to the arbitrator’s fatjsfa£l;on, to favetlte Platn- 
tifF harralefs from the prefent and anyiOther fui; by Afp^ 
Iht for the price of the crops and o-her articles taken 
under Vamhrztds^ execution, it was ordered that a verfu'il: 
fliould be entered for the Plaintiff, damages ^ooL^fubpcl 
to the a ward of the arbitrator, w'ho was thereby hapd-wertA 
to direl'I that a ’verdihi flould he entered for the Plaintiffs or 
Dffendiwt, m hejhezdd ik 'wli prepeVs ^*^*1 fettle all 

matters in difference between tl:e parties, and to order and 
determine <n}hat he Jhould ihinh ft to be done hj either of 
them refpeiling the waiters in difptde; and if he fliould be 
of opinion that Vandirzfe had no right to feiise the crops 
and other articles, Vonderzec fbould notwirhftandirtg be 
at liberty to retain the amount of the price which the 
riaiiuifV v.'as» to have paid to Afplin for the fame ; buf thp 
value of them beyond tlpt price, and the damage fufl. 
tained, if any, w'as to be paid to the PUiniiif: and by the 
fame order, after reclung that a valuation of the fame, 
crops and other articles had been made between Afplin 
and the Phintiff, the arbitrator was empower^^^ dice^Hr, 
that in cafe Afplin fliould recover more from'tnc Pontiff 
than the amount of fuch valuation, the diflerence (houid 


be repaid by the Platntiif to the Defendant's attorney, 
out of thb moneyi if any, that Ihould be avyurded to the 


Fiaintifft 


The 
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The ^rbltrater n\ade hi» ar'ard, and t!i lein reciting 
that the Pefeudant had given to the Plalntlu the Indem- 
nity dgreed on, and declaring hi!» opinion thif the ciops 
and Cfacic of tlovcr did pafe to the Plaintiff hy th- auc- 
ttbneer*s Cale, awarded, that the Defendant was indebted 
to the Plaintiff, for the crops and clover hay, in 495/.; 
for the Ciseond crop of clover, lit loo/. ; and for damages 
otcafioned by the obffruflions to his occupation, in aoA 
And that on the whole r/ wjs due and ftopt the 
IhfiHmt U ihe PlatnUff and that the verdttl wfmh 
had i^n meted for tlePiamttffr 500/* JhsuU ht aiteted 
U 6 t ;A And the arbitrator, further recitin ’ thtt jijpitte 
had as yet recovered no money from the Plaintiff, de¬ 
clared he was unable to dhe£ 3 : any fpecific fam of money 
to be repaid by the Plaintiff to the Defendant's attorney 
out of the money awarded to the Plaintiff, but awarded, 
that if J/p/M Ihould recover more than the amount of 
the aforeAdd valuation, then the Plaintiff flwuM repay to 
the Defendant's attorney fuch difference out of the mo¬ 
ney thereby awarded to him. 

The affocidte altered the to ffijA, and delivered 
It to the plaintiff, who thereupon entered up judgment 
for the fum of 615/. damages. 


VaUghan Sei^t. had on a former day obtiiiied a rule 
ntf th^t the jadgn)em might be reduced to the fum of 
5^., and that upon payment to the Plaintiff of lyyA 
4/* being the refidoe of the fiud 500/*, after dedu^l- 
ihj^the fum of 344/. T$r. 3d., l^hich, as the rule ftated, 
h^ already been p«dd to Jl^m ill purfuance of the faid 
order cdjMprvit and award, falisfa^lion might be cn- 
the judgment^ and the abovementioned 
bond ol inequity e)trcuted by the Defendant might be 
given up to tbe Plaintiff to be cancelled. 

Slf^^d and Sayky Serjts. now Ihewed eau^e* AU 
tboogb^ ^ictuld be admitted that an arbitrator in geiie- 

ml 
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fal cannot award a greater futn than the damaged found 
by the verdifV, the j reft-ut cafe is very diftingutihable 
from that of Bmner v. Charltifit 5 Rofli 131;. where that 
point was decided. The terms of the fubmliHon -here 
ckarly HieW) that if the PlaintifF| by the dlrc&ion of the 
arbitrator, had in terms applied to the Court to enlarge 
the verdidf, unlefs he fought to receive upon the clofe of 
the tra»fa£lion a greater fum than 500/., the Defendant 
could not have (ippofcd the motion. The award may be 
confid> retl as virtu’iliy being a dire£lion of the arbitrator 
to that The inteut of the fubmilTiou was, hrft to 

afccruiri ihe whole amount of the injury fuftained by the 
n .intlfF. If it had hrppened that the Piainiifl* had pre- 
vioufly paid for the cropf h«. had bought, he would 
have iccn er.titU'd to receive the whole of that amount* 
Next it was intended roaicertain the amount of (hetuo* 
ney due from the Plaintiff to who was then filing 

for the prke of the crops, in enkr that FtmdfrKee, thd 
real Deiend int, for h\ml is only nominally Defendant, 
nn^',ht be permitted to reta'n that fum out of the d images 
to bo recovered agaii'fl himfcif, and might be required 
to p.iy over (o the Piaiothf the r.efiduft only ; and becaufe 
thete was a growing crop, which was daily increafing ia 
value, and it was thought doubtful whether AfpUn could 
int fiiow his properly therein to have continued be/ondT 
the lime of making the valuation, whereby he would 
have ciititled himfelf to recover more than 3 i.j/, 15/. 3^,. 
it wiR agreed, that in order fully to countervail the in* 
dciniiity given by the Defeftdant to the PLiintiff, the Des- 
fend uu ftouUl be at liberty to dedufb from the whole . 
amount of the damages fullained by the Plaiotiff, not the 
fum of 34 

by whicli the damages to be recovered by aJ^h againft 
the Plaintiff fliould exceed that valuation. TIve only 
fum then'«>'hich Fan/lerzeif’vn^ to pay to the Plaintiff, 
«ras the esfeefs of the whole yalue of the crops above the 
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fnfti to be recovered by AfpUtt. He undertakes to fuRam 
the conletjuf-nce?. cf Afpliti<{ nclion, upon condition that 
he iliould be in ali e\*eurs di{'chargtd I’rotn paying to the 
PiaiijtiR a fum of money equal to that which Afplin 
might recover for the crops, and fhould pay over to the 
Plaintiff the l>a1nMce only : from the iurincr fum he was 
who!!y rclcHlVil thyreture by a imtt..r parniiiount to the 
award, the prior agreement vt.< ited by the fubmifiion; 
that fum never was mad<- a fnhjcct of difpuie between 
the partite; and it is rric jf ih st it ou:^}i! to form no pare 
of the damages' to be ncDVrad in this a£lion, and that 
conft’qucntiy it oai’ht lit vet loh ivi: bee;-, inciuded in the 
award, if, upua a referfiice of all inv:ttefs in diih renco, 
the Phimiff {ho‘.>4vi pri/vc a dj'ot of locc/., and the De¬ 
fendant Rt:;niti cil.diliih a f-C-eff for < 5 oo/., a verdid): for 
50c/. would fcn.ibie the aibiirjtor to Jo coniplete juftice. 
The whole 'ibRurity in this cafe arifes from the circuin- 
^auce tjiat the arbitrator has in form aw':i’- 'ed 615/., 
when he ought to have awarded 270/. 9V. only : he 

has inriiidid in the damages the 3 i-;/. J5r* $</** ir.ll^^ad 
Cl leaving out that fum, as he ought to h.ive done. If a 

v-rdlcl had been four.vl in hiauk, for fu.:h fum as t’tc ar- 

* 

bitrator (hould award to be due, ic would hvive been 
fiiied up, not with 615/., but wd*h 27.:/. 4s. i)d. oiily. 
In Iconnsr v. ChuriicJi no fails ap[’'.A»-ed to difeov^r 
the ground of the award, but here ih/ Court can dillin- 
the conijioiicat parfo of the fuin wliich iht award 
purports to give, a.nd therefore has the means of recti¬ 
fying the miftake. If the -award and jadgment are 
^wrong, they arc wrong in form only, 'ihe arbitrator 
has not in effect given more than 500/., and the Comt 
will pero^it the judgment to be amended by altering it 
from 615/.*! to the fum of 500/., for which the verdict 
was originally given. 


* Vaughan 
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Vitughan Scrjt. cc/jfrL The oueftion is not wheth.er 
a gooH award rsilpht ijavv b?;en mad^, whic h would have 
cffciflnaifti the iotfution of the arbitrator without 
cee<}iui» the limits of rhe verdicl. He clearly might have 
m : Ij hid award for tlie balance; but he has not done ir. 
The fjutilion h, wher’vr rhe arbitrator had authority to 
cn].':;;e tliu verdiO: to OicL Not oulv is it in’.oofiible to 
fuil.iin that pC'^tioj., bur even if ihe arbitra'or had di- 
reeSfed a:, apjdieafion to the Court for the verdieft to h.* 
enlarged to cr t/., the Court woubj have hid no pcv.cr 
to grant it: for the vi'rdl*d is of the finditfg of the jury, 
wht fe fveiuRve province it is to afiefa diinares. But the 
verPidV is tj'.e ro:i<ii;.jtlon of all the arbiirr.tov’s autho* 
rity. As ?v.' .bus exceed.d th n t!it; I:'pits of his authori¬ 
ty. the jwa:d is bad i/r loio: and the Court will either 
pv! .''en*ly dil’pefe of it according to it:; ility, or jt k«ft 
will lend the cafe to be re-confulercd by a jury. 

C. J. T nm by no nt-'ans clear ir;n.t tif* 
arbitrator might not have diredlcd. th.'t an application 
fi’.ouhl bo made to the <ilaurt to eiihrj^e the verdlel to 
615/., aiid that ‘he Defendant fliounl eord'tnt. Ir is 
poflibie tlr.it a c-tf'may aiifr^'in v/i'.ich the amount of 
the Tiominal damages in tb-e verdicl on an c-rdcr of re¬ 
ference m.ay be material, hut iti c.ifrt; it i:, u Vlly 
immaterial as it is here : the Dete«>dant does not veu- 
ture to fwear th.u he thought it importint to limit his 
damages to 500/. It is urged that this is the finding »sf 
the juiy, but that is rtievc form: it kin fubftance an 
agreement between the parties. The jury have in fa£t 
no concern with the matter. The amount is fixed by 
the couiifel engaged in rhe caufe, who, upon agreeing to 
refer, ufually take a verdlcl: for the damageiiaid in the 
declaration; here the PlaintifF has not indeed done that, 
but he certainly meant to take damages fufiiciently large 
to covei^^tlie fum he was entitled to receive, which was 
much lefs than 500/. i and he thought that in taking a 

vcrdiiif 
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for tkkt amouat, be was fecure. h li impolfifald 
this fltouM bare bees aa^ other than a men. mlilaie* 
Thu» was not a reference of the caufe for the mere pur- 
pofe of fft(tK0||| the aittooqt of the danttgesS but it was 
agreed that fibe arbitrator iqight dtre£k a verdif^ for the 
Pissnti^r at the Defendant: the order alfo included a 
referent^ ^ all matters iadi^ence, and the fubmifitan 
recites the agreement between the parties that y’etiderzee 
fiiottld retain the 344/. i$s» 3d.» and that only the value 
beyond the full price of the crops (hould be paid to tlm 
PlaimlQS It was meant that the verdifl ihould ftaad 
as a fecurity for the Plamtiff's receiving the fum^ to 
which he was in juftice entitled. If the lUm to be paid 
to uijj^n had been finally afcsrtained at the time of the 
fubnfiifion, there would have been no difficulty in the 
^ caft* It was not at that time fo afcertained, therefore 
it could not be dedu^led in figures: but that makes nw 
^ difierenee. I would not overturn the cafe of JJcttner v. 
Charltw* If dlls is an award that the Defendant ihall 
fvf more than 500/.9 it is a bad award. 

Haaifa J* Very fpeclal jmd large powers are here 
ghFen* 

Cur» adv% nndU 

9 

Mansniuo Ch. now delivered the opinion of the 
Court. 

After going very fully into the ^rcn^fiances of the 
cafe^ he obfcrved> that no affidaiit had been mide 
for the purpofe of impeaching the awaid, nor were any 
of idle fa^ks dtfputed* No complaint was made by the 
0cfe rn fa u fagf any injudice done by the arbitrator, but 
he ComphmPfo of the^erms of the award, and defired 
that the judgment might be entered up for 500/. only, 
and that the fum of {4 \J. 15/. 3d. might be deduced, 
sot from the <5 i 5/> but from.the $oc /. That would be 

^ A grofa 
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ft grots fraud i but in point of form tbe Dt^endaut wai tftog; * / 
fight} and therefore the Court dtre&ed tliat the judg- 
meat thould be altered to the fum of 500/. damagei 
only, but that the Plaintiff fliould be at libettf to fue 
out exectttiba for 270/. 4s, gd,, the fum whidi re¬ 
mained after deducing 344/. 13/. 3d. from tfi54 

Vlughan obferved, that the judgment of the Court 
did not coincide with the terms of his rolei and ele£led 
to hare It 

DIfeharged with Cofts* 

Bi^Ioy then moved, on behalf of the Plaintiff, that he 
might be at liberty to amend his judgment in the terma 
fuggeded by tbe Court, which was granted condidou- 
alty upon his dliitg a proper alUdaiFit of the circuoi- 
tUiiCes. 


The King v* The Sheriff of Surry, * * . 

In a Caule of BRtwrR Clarke. 

’'[TIE Defendant’s bail having been ieje£led, jthe 

Defendant, on the night when the lule requiring the ^ 

(heriff to return the body expired, gave to the Plaintiff, difcbargai 
without any notice to the fheriff, 9,e()gno%U for payment ^he 
tif the debt and cods by indaiments, with a condiijon, * 
diat upon f ulure of payment, the Pialntid might either 
enter up judgment and foe out eiecuUon forthwith, for * 
all the tlicn remaining inftalments, or ihould he at liberty 
to move for an attachment againd the fheriff being 
efpccialty agreed, that fuch right of moving j!^r an at* 

Uchment fliouli remain in the plaintiff, as a fccurity in 

cafe 
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■,l8o8. cafe default ilioulv^ be made in the payment of any m- 
ilalmeiit. Thefe terms were iiiferted under a belief of 
V. the Plaintiff that they would have the effefl; of kt eping 

IherifF ft ill liable. The debt and colls not being 
paid, an attachment was fued out againft the iherilf. 

^ayffy Serjt. having obtained a rule Ntfi for fetting afule 
the attachment, 

Be^ Serjt. now Ihewcd caufe. Whatever might be 
the elFeil of a cogmvit coupled with a confidcr;<bie delay, 
asitwo Oi three months, it has never been JicKl that a 
mere cognovitf without any thing more, was a difehatge*' 
of the fheriff. The fiierift’ is in the condition of bail to 

t 

the adlion. In Hodgson v. Nugint^ 5 Term Rep, 277. it 
was held that the bail were not difeharged by a cognovit 
given without their knowledge. And in an ^cpiicatioii 
which was made to this Court in the pr- fer.t tcrio, the 
Court came to the like deciiion. If frcih bad h-'A been 
put in when tlic fornxet hail w«rc icjcClv'.’, they m'glit 
have rendered the Defendant in their own difeharge uUer 
he had given this cognovit, 

, r 9 

MANsriELD C. J. A cognovit^ except under particu- 
^ lar ^ircumftance:., is a difeharge of the {lieriff. it cer¬ 
tainly would be proper to inquire whether it is given 
witli or without his knowledge j but here it is wlthoui; 
notice; and the queftion is, wheth-*.r In ih»t cafe it dil- 
charges him. The efhsd of this inftrument was, that 
from the time of giving ir, the Defendant could not he 
taken by the fhcrllQF. If other bail had been put in when 
the firft were rejected, though they might have fur ren¬ 
dered thip'Defendant before giving this cognovit, for pay¬ 
ment by inftalments, they- could not do it afrer; and if 
they had taken him afterwards, he would have been en- 

/ titled 
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titled to his dlfchargf. The duty of the (heriff is to 
bring in the body of the Defendant: the Defendant ap¬ 
pears in conrt and acknowledges the debt. 

Heath If frefh bail had been put in, and the 
Defendant had then given a cognovit authorizing the 
Plaintiff to enter up judgment injianteff the bail might 
afterwards have rendered the Defendant. But the fecu- 
rity here taken is for a payment by inffalments. This 
is like the cafe of a bill of exchange: if the holder does 
not proceed in due time agaiiiit the acceptor, he dif- 
charges the drawer. Here the party elefls a different 
remedy againff the Defendant, and thereby abfolves the 
Iheriff from his refponfibility. So^if a receiver takes 
fecurity from a tenant, he makes himfelf liable. This 
ngnovit is a new modification of the debt, and the Plain¬ 
tiff, by acquitting the Defendant ot the former debt, 
acquits the (henff. 


tSoff. 

The Kino 

The Sheriff of 
Sva&y* 


Chamlke J. Is not this v« ry different from th^ cafe 
of bail ? The Defendant is in the cuffiody of his ball, but 
here you treat him as being prefeut in the court: he 
appears in court when he gi^es a lot^novhy and the fhe- 
riff has done his duty; when the Plaintilf has accepted 
his appearance in court, the Iheriif has nothing further 
to do. 

Rule abfolttte. 

Baytey in fttppotjt of the rule. 


VoL.1. 


M 
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Id.. Belc V, OATn. 

■f 

^lfb:dl»ad<lea Pendant put Jn bail, «it»d of whom wa-* hi* 

to an aimracy, attofiieyj he then gave i^ttee of adhng another 

DtitoppoGtiouf ptnon ashaii: thePlaintifl excofl^ed, but peruntted the 

the Cooit will bail to juAify w tchoot oppofitipn. U being difcovered 

pot let jfiUe the tlwt iht (herir Ivd t«ken no bail-bond* 

Ihowanceofbail. 

'S 

JBtJf Svrjt-, on a formeir day, obtained a rule ' to f<t 
aCde the alloAance ot bi*!, upon the pnuciple that bail, 
one of whom i9 an attorne), a nulHty; &nd that no 
addtiion can he ina ^ to a tiu iity: and he citi.d a c?feof 
yacl^an v. liill ', I o fit % ttiui j; Gt^i. 3., i.i wnith he wao 
of loui.hi for the P K.idaut. llic faiU ihcrc wclre, 
U>at ttie Defep'hnt having deftn d to put in bail till the 
hfl minute which 1.'- h^d for that purpnf^, op? of the 
propofv'd ^dil laited to come; ind m onkr that fume bail 
might be put in Withm the time reqaired, the attoincy'a 
clerk hecime one of »them.<f The next niuntt ig another 
perfon wns ^ddid in hh^ ftead. It oppeartci m that cafe 
alfo, that no bail bond had oeeor taken. It was there 
urged ^fujiport of a morion to (i,t ..fide the aliowance 
o/F bailyi that «tny addhioo made to a uuility, mulL be 
bad,^ JSep had on ^ut octanon coht«.ud< d the nbjeflton 
, Was tlrg«<l*tdQ hdpy nof artet the bail 

the mle Abfoiote. 

* /" I f 

Sht^k^ how 0np|^i caufevapAfpii tbe pr<f|»t 
tule. ehcep,tcd to the 

baO, |!te (diit one *t^*theni wa*.<«n atrac- 

xiiff, lt*d f?^pjiad 3 >k^ ^ bail. In yatyp^ »- 
th| PhSji0iP at and ap{ lud tor 

stp^a0igi|^Beof |be bafi-bottiQ'5^^i^ PeTendenc not 
,weU tn ^yt bee^tUloipdd* 

* * ^ f * •' \ i 

13 i' ‘•oeulier 



-IN -mij Fok>tf-EiGH^-'1rEAk ui ,;; k... : .1 

' , • . J ^-* >‘‘' ‘*^ ^ " 

ncftli'- r' is he after t}tree ’W«ek$ '; 3?}amti,ff^‘inay^f > 



briH eo ao at■•ort^?J^ Ji^x 'v. S&er^of 'Uurryi xMaJlf iSi* 
' V, Bo<toermany ibid, , A.«<5.’ihe PlairitifFcannot treat 

.the bail as a iiullrty auii even in this court, it is admit- 
ted, tfiPt if notice hid. bf^n given in due time, of jutli- 
fying ti.c lao^e -twoh'perfons, as frefli bail, .they would 


have, been good baib 


Bjlf in fupport of his rule, 

' ^ s 

'.^ANS¥1FX» Ch. J, The Court ha? formerly faid, that 
a good bail Jtnd an attorney ate no b<ti}, and .that although 
a liiird goqd bail be added, itili tlie three are nothing ; 

Lilt in tlii cafe cited it does not appear that^^the bail were 
excjepted to j or at (eaft the Plainiinf applied for an af- 
fignmeuc of the baU*bo:id, which imports that he treated 

t . , „ 

the bail as a nullity. ' the PiaintifF, by except¬ 

ing, ftiCiAS, that he dcc^t^tKqt’cpnfidcf dtts bail as a nalli- 
ty, *aad aHraitid^ hglk-^iUing to^rcceivl ahd 
thefe bail, on thb condition 

»|ie waives '; 

.arigiDally; one. of 

practice two cou^s '* ■ 

. tlie’p‘rajdiee%<>ni toa^-be 

in Wre'f^ing baill 

reeogmzsi^ 
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t8o8. 


V, 

Cats, 

t 


NenvgaU^ may become bail for that purpofe. In the cir- 
cumdancee.dF the prefent cafe there are two methods, 
in either of which the Plaintifi^ may proceed ; he may 
either treat the bail as a nttUicy'fa), and take an afllgn* 
ment of the bail-bond % or confider them as bail pr 9 
^rmdf and except* The ground of the rule which pre- 
* vails here is, that two bail being required, one bail is no 
bail. This Court has always held, that bail, one of 
whom is an attorney, are a mere nullity. 


Chambbe J. It might have been as well if the rule 
in Jachfon v. Hillas had not been made. But there is a 
diftin£lion between that cafe and tlus. It is very mif- 
chievous that the pra^Iice fiiould depend upon fuch 
niceties. 

Rule difcharged. 


May 4,1794. , {^) Richie v. Gilbert. 


An attornejr no 

bail. 


Motiov to fet afide an at- 
tacbment againft the fherifF for 
not biinging in tbe body. The 
Pefendant bad put in bail: the 
nair.tdT not having excepted 
to them, but having proceede’d 
to obtain an attachment* the 
Defendant obtained a |oIe to 
fct it*adde, conceiving it to be 
irregular I which Would have 


been the cafe, had not the 
PlainfilT obtained his attach, 
ment on the ground that one 
of the bail was the Defendant*!* 
attorney, thei efore no b.'ii). 

Per Curiam, Let the rule 
be difcharged on the ground 
that one of tbe bail was an at 
tomey; and that therefore thtt c 
was no bail to the aflion. 


Nw. 15» *794. ** 


Cakish V. Ross, 


a 

An attorney's This was an sppitcatton to 
clerk, th<MGigh not juftify bail: oUt of them lived 
under articles, is. With an attorney as bis dierk, 
o'^eOlpnable as 'though not under articles. Both 
the Court and the Bar were of 
Ofiinion the ra|c only extended 
to derks Under articles. 

Bulleri, la die Kiag*^t Bench 


this tule extends to all clerks; 
they ate equally exceptionable, 
for the purpoft of being bail, as 
attornles. 

•%rv C, Let this bail be 
rejededi fuch being the prac< 
ties x>f the Court of Ring*s 
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x8o8. 


Grove v. Cox. 


JFt iz. 


\ LL matters in difference having been referred, with- If nodiredtiont 
out any fpecial dire^ion as to the cofts of the re- **'* 'peft- 
fcrcnce, the arbitrator awarded 6eo/. to be pnid to the cofts of 
Flaintiff by the Defendant, but made no dire£lion as to arc to be paid by 
the cods of the reference, nor did he make any demand pirtica 

on the parties for the cofts of the award. The Defend- «*l’***lT- 

* 

ant hwing no chim againft the Plaintiff, had no iiitereft 
in taking up the award, but before either party had feen 
the award, the Defendant having arranged with the 
Plaintiff the fum proper for the arbitrator’s fee, made an 
offer to the Plaintiff of paying half the coda in cafe the 
fum awarded fhould be lefs than 200/, but added, that 
if more were awarded, he would pay no part of them. 

It did not however appear, that his propofal was ev*r 
accepted by the Plaintiff. The Defendant’s attorney 
fent lus clerk with the Plaintiff’s attorney, at b s parti¬ 
cular requeft, to take up the award, and the clerk, upon 
A reprefentatiott from the othifr that be was to pay half 
the cofts of the award, paid, for the Defendant’s moiety, 
the fum of 13/. (5/, 6 d. The Defendant, upon learning 
the circumftances, tendered to the Plaintiff 636/. 13^“. <5^. 
only, iufifting that he was entitled to retain the rel^fue, 
to re.imburfe himfelf for the moiety of the cofts of the 
award which he had advanced, 


}Ft/hams Sfrjt, now fliewedc^ufe againft the riaintiffV 
right to an attachment for non-performance of the award, 
upon the ground that the clerk had been prevailed on by 
9 mlfreprefentaudn tq pay the money, 

Seijt. fttpported the rule, 

M 3 MANmito 



10 S 


. l8o9. 

Oa^vb 

Cox. 


' CASE$ iir iiftARY TERM 
. * 

Ma" sfii ld Ch. J. It no dire£lirph« art g trcnjfcfpcfit-* 
ing the cofts of the awatdj certainty ttiey are to be paid 
by both parties cqaatty. There have b<en fome 
mifchciception between thefV pprfona^ bnt the moniey has 
b«.en paid as U Otfght to be patd» and (he Court‘'cannot 
all r If. 


Heath J. concurring> 


Rule abfotute rbith Cc^s> 


itsl. 




Ed’VARDA V, MlNETf. 


CLiOij bill F 
tnwt« n •» p 1.1. 
Sgw It by 
ptrions r< i the 
«prize niorcv due 
> to unt r U r. he 
va»pt.riiittt.d« 
aia pt’b K* lift* 
C*,it to pay t e 
2 *t ut ^ lit > com t 
fot the liCiufit c I 
the clitiir 111 wh > 
fl jarove lua 
tr»hci 1} to 10 
etribc it. 


JjyES/ Seijt. on a forirer dsy, moved for a rule to 
(Lew caufe viby the DcfeiidaDt in this cafe nitglu 
not be permitted to pay moiiv.y into court uithout 
and why alt further pioceedbigs Oi >dd not be Stayed tiii 
the Plaiutii^*i> attorney fliouM prudm.c the i’laMcid n h'^ 
ptoper perfon fX> the Court. The r)t.£etidant«ak a ^ n/c 
'agent for ci*rtain 0np$ w) h Ji had been raptand, .'til 
admii.^d the right of the Piaiatiff, who ww .i f dor, (u 
the pr /c money (ought to bo recovered m thu rhoo. 
The Piaiutitf h^ c&Ccattd a regul tr a^hgument c( .i ^ iri 
to a perfon named //«»</, and two other perions nmiH 
Lf «t J '/.a,h(mak^ liad ieveraity giten tiotke lo tu 


]h^t 1 d lit »>ut they refpeflively claimed tl c ftnie m »- 
IV y, and liad attai. hed the money in his hands. I 1 
l^fend^nt Wiiii onij ao\ious &iat it IhoiddiCosneto th 
hatidb of the Vhuutiff|1\ho was hghting w» cf his 

.country. ’ ' “ * 


R[i .atsi j. Tldfe is the cafe of '% efwtdf r, ‘ • * Mch 
t^o not biowth^t fuch f (notion gr)it>loti; 

the cdfe of a they di to tfhop^ 

tiif Ccuthbwt^f(tti'trptfcW 
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Befl oKeTved* ttel a nftvf prize •tgrnt is a public oiG- 
ccr fecognizeJ by ftat. 45 G. 3, «•. 72. 

4.<ttle nif$ w^s g^antA<i« upon notice of the rule'to be 
given to the clilmams, which vpon this'day was 

mad* ahiolutc, uith the athiidon of a reference to the 
piothonotaty by the confent of the feveral cldimants, 
ascertain which ot them was really entitled to the money; 
and the cods of the aClton> and of the application to the 
Court, VILie ordered to be in his difuvtion. 


1^7 


i 3 o 8 . 


Ej>vAaov 

V. 

Mm a rr. 


ywjhun for theg^inlAtor Lew, 


Cj-irroRi' V Tavior, 




pfEST b*rjt, hul obtaiMcd T rub* th^t the Deiciid- 
'>nt diouitl ha^re awv<k*s dme n pkad after the 
d.j.ViTiy to him of cctuin foUc^i-'S, and papers 

incnt.oued in hia .vdi iavit, 

[iJerd no a lliew'd C3ttie»on the ground that 
as fo certain letter*', of whicli the PUiiMtir h*d .iheady 
d''U\ercd it wa.> Iworn that die xcHdoe of their 

contenU did t)ot>rehte to the iubje^b* • 


Under a Judge’s 
order to produce 
papers and givfe 
cooieS, it it faffiio 
cient to give cz- * 
t-'^i^s of thoDe 
pirts of letters 
Hhith aie rele> 
vaot to the Ibh'i 


Ch. J. I' wbttld be eonvcoient if tly 
riaintiff were requiud to Ytrify on oath in the firft In- 
ftance, tlu^tlic pSpeis delnetiid are all the papeis lie 
hav. Tldtb pia^ieoof competUiig the delivery ofeopiec 
i' vcjry conveiii’tetitt for it dehy and expence of 

a biil in equity* Hut the pvAfliceip tnvariably 

L, that a pAxty is eiitkkd only lettei^, if tho 

^her party fhli^^o^ftlriragds extra^e4 are the 

only parts Wvi<!hWlate to ti^o i^h]e£k>«diidt^r*' 'Without 
Rayingproceedings^ hlaNlio^cfeadaiu take out a 
^ ^ M f • ' fum* 
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lummonft^ in the moft general terma, requiring the pro- 
du^ion of ai) papers ; and if be is uot content with fuch 
as are thereupon given him, the Plaintift nrtuft make a 
fpecial affidavit, den^fing the relerancjr of the parts with¬ 
held, 

Rule dticharged, 

l^eji in fupport of the rule* 


Spark£s V* O'Kelly, 

erwiTbr^gUt*^ '^KE Plaintiff was the affignec of an annuity granted 
upon a }iid),iaent by the Prince of Walei to Samuel Chtffmy. The 
OA.deDauni:i, (0 Defendant executed a bond, as a collateral fecarity to 

Plaintifi; conditioned to be void « if hh Royal High- 
parfoant to the George Prince of Jf^alet, or the treafurer of his privy 

ltatDte8&9lF.3. purfe for the (ime being, or any other perfon for his laid 
n* It./8., bail ia ^oy^l Uighnefs, or the faid Defendant, hi-> heirs, execu- 
***** adminiftrators, did and (hould well and truly pay, 

or caufe to be paid, unto the faid Plainriff, or hys alfigns, 
during the natural life of his Royal lligbncfs, an annuif 
ty,'* or clear yearly fum of 210/. Default having been 
made in the payment of the annuity, an ad^ion was 
brought againft the Defendant upen this bond, and the 
plaintiff having afligoed breaches under the flatute of 
8 & 9 3. c, IX. / 8 , obtained final judgment in //r- 

hryxttm 18ofi, and levied in execution the amount cf the 
arrears which were then due. Afterwards, in Eerier 
cefm 1806^ he fued out a writ cf feirefaem for fubfe- 
arrears, upon which ht alfo obtained judgment on 
^demurrer to the repUtaiticNn (d). The Defendant brought 
g writ of error nphn this judgmeot|Jbutdi% not put in bail, 

V {#■) dee S^arhe v.tP’AMgr, a M /?. fax* , 




1868. 

CiiFruftti 

V. 

Tavlor. 


Seh. IS. 


4. 


The 
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The Plainttft* having taken out execution, and levied not- 
withflanding the writ of erfor, a Judge** order wa* ob¬ 
tained, direfiing ** that the execution (hould be with¬ 
drawn, the fame having 'been levied pending a writ of 
error.'* A rule was granted in the laR term, calling on 
the Defendant to fhew caufe why tlus order fhould not 
be difcharged* 



1808. 

SpAxicEa 


O’Kb LEY. 


Heynvood Serjt., in the fame term, fliewed cauie againft 
the rule. Bail in error Was not neceflary at common 
law. But thcrt. arc three ftatutes which require that the 
Plaintiff iv error fhould give Wail in certain cafes. Two 
of thefe, viz. 13 Cat. 2. 2. c. 2. J. 9., and 16 csT ly 

Car. 2. c, 8. yi 3. are confined to wrils of error brought 
after verdi£l;, and are therefore inapplicable to the pre- 
fent queftion. This cafe muff therefore depend upon 
the conftru£liori of the ftatute 3 Jac» !. c. 8., which 
provides that no execution fhall he flayed by any writ 6f 
error for reverfing any judgment «* in any adlion or bill 
of debt, upon any fingle bond for debt, or upon any obliga¬ 
tion with condition for payment of money only^ or upon any 
adlion or bill of debt for rent, or' upon any contrail,** 
unlefs bail in error be previouOy put in. In conffruing 
this ftatute, it has been determined that it muff be taken 


ftri£lly. Lord Mansjield appears at firft to have enter¬ 
tained a different opinion ; but he afterwards.yielded to 
the weight of authorities.. Trinder v. Watfon^ 3 Burr, 

. In the 3 f no mention is made of 


the proceeding by Jfirt facias ; nor can it be confidpred 
as ti)cluded\wi^hin any of the ^rfps qfed that ftat^<(^ • 
An ajftlon ia Wought to obfa^ a |udgnsent: the objeiflt 
of a /iVr facias is io get a judgment 

already obtained:' j- Hati«^ t Xd. Rnym, 9 7. 

The "tlebt |o chil ihftanca'Vai^;.bTi^nairy founded upon 
I ipi^taltyf bttk. jt is now t^oind^ g debt upon jrecofd* 
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X?o8 

W>-v— * 
t. 

O'Ri-t'bV 


The nature of it has been ch by the judgment^ and 
the fnr$ faeicts ifiues, not npon the original fecarUy* but 
upon the judgnieot. lo BuiJe/o^ v. JFhyte/, 3 Burr, 1545* 
it was decided that an aiCtioii^upon a judgment was not 
wlrfain the Ratutc. The grounds of the opinion of the 
Coart, as delitrered by Xiordi Man^eld in that cafe, are 
equally applicable to the prc.ft.nc. It wm. Rated, iR, 
that the conuracl was eatiiijju Qied by the originil judg¬ 
ment ; zdly, th;jt a judgment is no contra^, for judt»,tum 
redditut in tnvttum t 3diy;, that aft a^ion of debt upon a 
judgment i$ an aflicn of a fopeiior nature to an ad ion 
of debt upon bond, } 4thly, chat this R itute ought 
rather to be laWen liunlly th u extended. There u* no 
diRindiun between the prefent, aud the ordinaly enfe 
of a yttn fatuis on a |ail{>meT.t, except that here the ol- 
jed is to obtain execution f^r only a / art of the fum ^or 
which the judgment has been fign d. Rut in both calcs 
t|ie judg nent ts the baiGs of the proceeding, f Ic alfo 
contended that the otiphial judgment was not wirhiu 
she Ratuu, bccaufe it was not founded upon an bhbga- 
tion foi t*ic payment of moftty otdy. The bond was givvtt 
to lecurc the paynaeut r f an aunoity by tlie Priiire of 
jynl^s, whkh had^bc!en ajiTigoed by the original jgrsntee 
to tJie l^aintiif. By the 35 G«s. 3. c, 125. /17. \i Is re- 
quirci^ ** that the creditor iitsU uiihin ten days after tlie 
t^jSiiiruion of the quarter ^C^the yesr in which the de¬ 
mand accrues, driivcr in ta Uie treafun^; or princu xl 

oil* 'cr of his Royal lhghitefb,<jf^piirlkiM>i^^ demand 

for the pur^^<^Ojf its bci'-.g audtfcd^It is* ncct ffary 
^aqtflNrJ[i|0ul^t>^rt2iri sfUi for^u perform* 
anct^ of whihl^ tl^O'jp^^^ant is r^fpoiffihiiBb' It is triiC 
that this 14 tto^^ igft pMdaifijreifed in tbd condition,yet 
muR.bn con'i(|pg|f^^£bJi|i^alt^Jnco^^ and 

^ f not ^ 

pS;|rm«nt of tut rt more 

l«r U« 

^ tiic 
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the Ratute of 3 Jtu.. i. «. 8. has indeed been gradually 
extended; hut it has never been carried fp far as to 
comprehend a cafe like the prefent. Tl|e cafe whick 
approaches the neared to it, is that of ClaUtfet V, Alfraf^ 
1 Butt. 746. which arofe upon a bond for the payment 
ot a compofitfon in default of the debtor; but here the 
Defendant not only undertakes to pay in default of ano¬ 
ther, but alfo in effei^ engages, that the grantee Otali do 
certain adic, without which there could be no claim upon 
the Prince of Wales* This therefore cannot be confi- 
d-*)e<} AS a judgment founded upon an obligation for the 
pa)’i,unt oi /ueney onl^* 


180S. 
Srsaers 


O’^ELCr* 


i^/i'ySerjn centra* It is fuflicient to look at the 
iondiiion of the bond to be fa^i&fitd that thu is a fecuti- 
ty for tb" payment of imne^ only [ Ire C^rt interpofing, 
alehred Bay!y to confine himfelf to the other poitit. 
The Aflion, they ubtervid, was founded lolely upon rlas 
b'uul, not upon any thuig to be dane by Chjfnty.'l Tins 
then IS not hVe the ordinary cafe of a judgment ujou a 
contridt. 'Hicre the judgment extuigui(b>.s the coo* 
ti ; out in thl'4 c ife, by the words of the a£k 8^9 
3. e. II./ 8. th^ judgment is only a fe«.uiity. Ihe 
co.jdition Rill continues tn force. ^The prorc<^dings are 
not upoti the judgment, but Upon the fubfequt.at 
bi ichf s. The whole may be ccrfidcred as ode ad^ioa 
fo aided upon tU^cbhtrafl:, tEd jadi^mcrj: being a iecu«> 
rity for \vhat il dtte ip. the fiifl. inRance, and alR) foe 
what may becoo'e dke wr future atrear& The fclre 
fat lasf then, merely a conti^ttot^n.bf the full 1 or, if it. 
*bc cottfidcre 4 ''n new^ k<SiiorL'lt% an a^ion founded 
upon the cofltraiR. l^or in tl^l^Cetf^hng, as in the 
original adion, it 1 % iHp bf«a 4 ^^^^|^iil£natrsii£l which 
is the fnVjetR of au^^ostiity. in pobt ci- 

th^ehis been, or be vitfM 0^ odier fide. The 
cafe V* l^hfd tio^epplyi^lor there the 

* * . ' ' 4cbt 
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Sp ARKCS 
V, 

0’K£i.i.y« 
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debt was extinguilhed by thtf- jddgmeiih The a6ion 
was founded, on ^be judgment aloAe, not on any new 
matter conne£ 3 :ed with the original contra^. But in the 
inda.nce now before the Court, the judgment is not the 
caufe.of a£lion, btft'the fubfequent default. No aidion 
in this cafe co.utd have been brought upon the judgment. 
Upon the afligtiment of the firfl: breach, bail in error 
would be required. Why then (hould a different" rblc 
prevail with rcfpeft to the affignment of the fubfequent 
breaches ? The objedt of the ilatute was to aflift 
feudants, and to give them that i^Uef at law, which, be¬ 
fore the pafling of the a^, could have been obtained only 
through a court of equity}’ but it was not the intention 
of tlie L&giilatare*to deprive the FlaiutifF of his right to 
bail in error. 

Cur, adv, vuh, 

* Mansfislp C. J. sow delivered the opinion of the 
Court.' 

The only queftion to be confidered is, Whether in 
this cafe ball In error is required by the ftatute 3 *Jac, t. 
€. 8. ? There is much fosce in the rCafoning w'hicb has 
been urged in fupport of this rule. It has b^en obferved, 
that this is not like the cafe of an ai 9 : 16 n upon a judg- 
- fp.entt For an a£lion upon a judgment is brought to re¬ 
cover a fum of moneyi which has already been awarded 
by that judgment to be due. But here-th^ proceeding is 
founded fubftaptially upon a jnew caufe/;bf a^ion; for 
the jhew is brought tq recover a fum. dainied on 
.account of u fubfequent breach of.£^ original c^'htrafl; t 
And it has been thtmee inferred, with much plaufibility, 
|hat error ought^uot to be brought to fet afide this judg¬ 
ment on the j^e/j;^;^le^ir.b^ put in.. Upon 
confidering this^ queilion, however, we. think that the 
ftatute' 3 'I* .b* t*ut apply;' It’'i|oes nat'appl7 
in terms | iiC|^.;eould it hiiye .|^en iu^nde^ te apply $ be- 
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* 

caufe a cafe' arifing out of an a£fc pafTed fo many years 
afterwards, could not poflibly have been in the contem¬ 
plation of the Legiilature, when this Aatute was framed. 
"What then are the words of the aft 3 Jac, i.c, 8. ? No 
execution (hall be flayed by writ of error ** in any ac¬ 
tion, or bill of debt, upon any.(ingle bond for debt, or 
upon any obligation with condition for the payment of 
money only, or upon any aftion or bill of debt for rent, 
or upon any contraft.’* Thefe words are confined to 
aftions of debt upon bond, for rent, or upon contraft : 
they do not embrace, nor couhl they have been intended 
to embrace, fuch a cafe hs the prefent. It has been de¬ 
cided by the cafes in Jiurrew^ that in an action on a 
judgment no bail in error is required ;* and although this 
is not the cafe of an aftion, but of a jlire fadast it clearly 
is a proceeding upon n judgment, and comes within the 
reafon and the meaning of thofe decifions. We arc of 
opinion, therefore, notwithilanding the didiiiftion which 
has been taken between an aftion upon a judgment and 
this proceeding by fare fticiasy that the prefent cafe doe-j 
not come fo clearly within the fcope of the aft 3 fac. 1. 
e. 8., as to authorize the Cou(t to deprive a party, be- 
caufe he does not comply with the provifions of that ila-. 
tute, of the full benefit of his writ pf error. 

Rule difebarged. 


m 


1808. 


SraaKEs 

V. 

0'Kxu,y> 
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Eastman *v, Baicek. 


y> B, attaining 
ai} or bjr his luv 
ut^iOoe. 


An executory '“I "'1113 was a writ of intrufibn, in which the Pl?ip.t:iF 

dcTite over, coa- j.y entitled huitfelf to certain prr.niL'a 

tingent in cafe of Tr-/;- 

y. B- fliali die ri-ole Dowfff as e!dt r*!»* jli'cr atul heir to n'uiatu 

andnot atcajithe EnfimitHt tO>vhom the leverfiuii in fee qf the premtfes, 

ageof ai, orbav- cSrpe£lant up^'the death oi ./K..'/y jBriLr:, w devilet for 

feated either by Rated to be devtka by the lall will and tefta- 

rnent of "jane JkaijrU^ who was alleged to have been 
• fetfed ill ice of ihc preniifes. The Defendant pleaded 
feveral pleas, th^ fourth of which was, that ** before 
jane Boatjtii had any thing in the fame tenements!, j'^kn 
Boatjillt her father, was feifcil of the premifis in his 
dcmcTnc as of fee and right, by taking the efphes, fee/* 
And that being fo feifed thereof, he duly made and pub« 
liihed his laR will and teflameni in writing, duly exe¬ 
cuted and attetted to pafs real «Rates, and tbcrehy dc- 
vifed as lollov/s; to wit, alfo give, devife, and be¬ 
queath unto my faid daughter ail the right, title, 

property, interefl, ckim, and demaad whatfoever, that I 
now hftfVft in a certain meiTuage, anti tenement lying la ihe- 
parifii of Higfj Bichington in JJewftt called Hea/e Ih-wn^ 
from'and immediaitely after rt»y deccafe, ivit'rAUImp.arh- 
fnerfi^ to and her heprs for ever and ever : but if n.y [aid 

daughter JbcUfortuiie to die^ and not attain the full age oj due- 
^nd-tvtenty years% or ^v$Hg nirf^h ijjue as uforefaidy ihih I 
^.givefj^yk 'tMd be^ueaik thefamr'premifiiyvaith ike app£l^e->' 
mnees'i unto my dear'^nd ’well-beloved •drje Maty’Boatflll, 
in manner mdfbfntd^rffa^, Ilemt all the refti’ tefiduc 
and remafhder bf g^d»i. i^atfcls) )^ds> traehients^ . 
and heredifki^hts^h^ bl^|r«in^rorb gt!i;:en,,and ^rqu^th*^. 
ed, atfd ail things whatfoCvef or w|Krefoteyi^^’ Ih' whofe’^" 
cii(|^7i"{!C^er il^ aiv,9r ihaU ' 
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hereafter be, I give and bequeath the fame unto my dear 
and well-beloved wife Mary Bontfilly whom I do make 
and ordain my whole and foie executrix of and in thi$ 
my lafl. will and teftament, and alfo to be in traft for 
my faid daughter during her minority and 1 do hereby 
revoke, difannul, and make void, all aud every other and 
former will or wills heretofore made, allow'^ed of, and 
executed by me. Provided uevenhcleis, and it b the 
true intent and meaning of me the faid John Uoeifill the 
rtonor, that if in cap my faid daughter ^ixntiPjaU furvivt 
my faid‘\'}ife^ theninfuch cafe Ifnic^ deuife and hequealh 
all andrjingxdar the former and above lands ^ it Hements^ 
choitfls^ and heredtiamesHs^ and all other the pnmifes^ unto 
my faid datighUr Jane for cvir and ew, voithout impeach- 
fiient,*^ The pica further ftated, that jehn Boatfll after¬ 
wards died fo feifed, without revoking or altering his 
will i whereupon, and under and by virtue of the faid 
will, the faid Jane Bontfiil became and was feifed of the 
premifo<; according to the fame ‘itv 7 /, and afterwards died 
fo ftifed, vjithout having ev.r been married^ and nvithout 
ijjney in the lifetime of her faid mother^ then Miny Baker \ 
whereupon, and by virtue of the faid muII of the faid 
John Boatjilly out John Btxksr and the f.ud&fitT 
his wife, in right of the faid Mary pahr^ became And 
were felfrd of tlie fame tenements in their clemefne as of 
fee, to wit, to them and the heirs of the faid Mary^ 
The plea then proceeded to entitle the Defendant as de* 
vifee for life uux’er the wIH of, the only fen and heir of 
the feoHee of the heir of Mary Bfker and concloded 
by travfrfiug thfc allegation contained in the county 
that uposi the death of the faW Jane Boatfll, Alary 
Bakert under and by virtue of the.wilt of the faid Jane 
Boatfll, became feifed ofiht premifes, William 
EaflnutA alfb thereby became feifed of the of 

the premifes in'his detmefuq as of fee, iexpvf/'Jat onjhe 
deaoafe of the raid Maty Bahetp in manner and form as 
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the Plaintiff had alleged. The Plaintiff replied^ that the 
faid *jam after ihe became .feiftrd, attained tht 

full age of 21 years j and that fhe afterwards duly made 
and publflhed her faid laft will and teftamentin writings 
in manner and form as he hath in his count in that be¬ 
half alleged. To this replication the'Defendant demur¬ 
red, averring that the Plaintiff by his replication did not 
deny or deftroy the Defendant’s title. The Plaintiff 
joined in demurrer. 

Shepherd Serjt., for the Defendant. This demurrer 
calls upon the Court to declare what eftate Jane BoalfiU 
took under the will which is here pleaded i for if (he 
took an effate in fee (imple, which became abfolute on 
her attaining the age of twenty - one years, ihe might after 
that age difpofe of it by will ^ and then the replication is 
a good anfwer to the plea; if (he did not take an abfo- 
iute eftate in fee upon that contingency, (he had not furh 
an eftate which (he might devife, and the replication is 
infufiicient. The queftion here is, Whether the woid 
or may be fo conftrued as to mean and. The cafes on 
this point are numerous, and the decifious have been 
contradiAnry. A cafe, which doubtlefs will be much 
relied upon by the» Plaintiff, is that that of Fairfehl v. 
Morgan, 2 New Rep, 38. That was a devife in fee to 
'^'B,^Smithf with a devife over, “ in cafe he (liould die be¬ 
fore be attained the age of 21 years, or without iffue 
livinjl^ at his death," It was there held, that if, he at¬ 
tained the age of at years, his eftate (hould be abfolute } 
' but the principal reafon af&gned for the judgment of the 
Court was, that if this conftrudion were not adopted, \t- 
would follow, that although the devifee (hould have a 
numerous family, he conld never charge bis eftate to 
raife money for their ocdifions, becafffe it would be un<* 
certain during his li(e, whether he mi^ht oo^ furvive all 
his iffue s, upon wfneh eonffngnndy the eftate at hia de- 
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ceafi; would go QV,er^ and all his iticuihbraD<;e8 mail be 
avoided. But that reafon is noPappIicable to the pie- 
fent cafe, becaufe the .words of this deviCe are, “ if .Are 
fliall die without having ilfuehere the condition would 
be performed by her having iiTue born. The word or-* 
is to be condrued coinjundivelyj; in order to eiFe£l;ttate 
the tedator’s intention; the Court will not, therefore, 
give it that couftruftion, where the will clearly (hews 
that the tedator did not mean that the word be 

fo changed. The tedator might, if he pleafed, fo limit 
this fee, that it Ihould not abfolutely ved in his daugh¬ 
ter but upon the concurrence of three condition-:, name* • 
ly, that ihe ihottU attain the age of 2(, th?t (he (hould 
have illhe, and that (he fhould furvive licr mother. And 
he has ia cdetSl done this. The will contains two de- 
vifrs: the Ard is to his d aughter, the fecond is to his 
wife. By the fird, the tedator gives to his daughter in fee 
limph his edate at Heale Dew//, with a contingent devifd* 
ovsjr to his wife, in either - one of two events, if the 
daughter Ihould lie before 21, or i( (he (houM fail to 
have iniie. By the fecond deviie, he gives his rr.h.iuary 
edate to his wife for her life^ he then declares that if 
his daughter (Itall furvive his wife, he gives all his for¬ 
mer, (meaning thofe which were the fubje^t of the fird 
devife,) and ahve lands^ (meaning thofe which wefc the 
fubjcift of the fcfidciary devife,) to his daughter j and, as 
if he had been confeious that his language- was inaccu* 
rate, he adds, in explanation of his meaning, that in fuch 
cafe that (lie (hall hiaFC the'iands for ever and ever* T%e 
efFeSbf the laft^lauie ts) tbfupeMd alutwcon(|UioA to* 
^his daughter’s ^date: namely^f that (he diiiU furvive his 
wife.. It is e(|ulvalet!t tt» faying, ^at (he (bt^uld not have 
It in fe^ onlefs (he (hould fUrvlye-'his wife. Therefore, 
whether 11^90 the dr(l paridf''i^!t ;deVtlo there arc two 
conditioner of idnly dhCt to be,pe^rmcd by the da9|h« 
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ter, at all events the PhmtilF In thSs a^Ion cannot re* 
coreit For how farlberer the firft part of the d^iie 
may come within the principle of Fairfatd t, Jkfirjfa/Tg 
god the other cafes of fhak clafs, this <»fe Is entirely 
taken out of that general rule by the concluding explana** 
tory ciaufe, which annexes the new condition of her fur* 
viving the moihtr/ The Court wiH not* tejeft words 
which are added at the end of the wifl, and declared to 
be explanatory of the whole that precedes, tfhe Court 
requeued him to confidcr, whether, if this lafl ciaufe 
were to bh fo interpreted as to give the daughter a fee, 
only fn the event of her futviring her modter, ir would 
not, by neceflary implication, give the mother an eftate 
for life, and whblly revoke the firft devife to the daugh¬ 
ter in fee, fo that the dadghter would take no Cftate till 
the mother’s deceafe.] ShephA-d denied that the will 
tould be fo Cooilrued. It is immateriat dkthe Defend¬ 
ant whether the mother took under the refiduary devife 
to her a beneficial intereft or not: if it were even an 
edate in fee fimple in truft for the daughtevi that is not 
important. The tefiator gives to the mother by that 
feeond devHe either a life eftate, or none; if it ia a life 
eftate, the reverfion in fee is deviCed to Ihe daughter. 
It U not, however, necefikty to decide how the daugh¬ 
ter’s eftate is affefICd by the feeond devife, the queftion 
merely is. What eftate flte took under the firft \ that is, 
what would have become of the eftate, upon the death of 
the daughter, living the mother, in cafe the teftator had 
net fttperad^ed this third condUitfti of her furviving the 
jpotber. Fpr the only anfwer given to the plea, is, that 
tlie daughter attained the age of 21 years; Ihe Plaincift’ 
iitfem chgt file took, upon tifiat event, att abfolute fee s 
but that is not fpi for t!ie dtredlon of the teftator that 
fbe Ihotdd take an ahiblute fee up6n her furviving bev 
mother is whojli^tfipperative, unlefs it thdnce follows, 
l£at if fiK fitottlwnot fiuylvC herfiioijMri iHd fiioubi not 
6 " Cake 
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take an eftate in fee. Secondly* if the eftate became ab- 
folute upon the daughter attaii^ng the age of 2t, ftill 
there is ground to argue that fhe took under tHTa iritt 
only an eftate tail. It ia diSicult to underftand the dlf" 
tindUoQ laid down in fome of the books. In Piili v. 
Brevtn^ Cra, Jac. 590., it way held that a devife ** to J. 
agd his heirs* but if heihall die without ifliie, then ovetp* 
created an eftate tail ^ but that a devife ** to ji, and his 
hehrS) and if be Iho'uld die without liTtte, living y» $,% 
then over/* created an eftate in fee fimple* defeafible 
upon a condngency. And fo it would be* if the devife 
were* cafe he fbould die without idue living at the 
time of lus deceafe /* and the reafon is, becaufe there 
an additimial circumftance or condition is annexed. But 
where there are two feparate alternative conditions an^ 
nexed* one of which is the attaining the age of 21* no 
reafon can be affigned why tbe other condition, that of 
the devifee having ilTue* fliould therefore the lefs be c^n- 
ftrued to create an eftate tail. IMamJtfldrC, J. An 
eftate tail has never been given upon a will like this* 
wlieve one of the contingencies is* the event of the de¬ 
vifee himfelf dying under age: in foch cafes the dying 
without iftue is not conliderec} indefinite ^nd gekiaU 
fo as to create an eftate taUi W is referred to the con¬ 
comitant words of dying under age.] • 
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IVilUami Serjt* contt'h. The daughter took atfeft^ c 
in fee fimple, with an executory devile over, in cafe die 
died under the circumftances mentioned In the will. 
Eirft, as to the <|Vif:ftion whether thisgave the daugh¬ 
ter aa eftate fail. It is now nearly a century fince It 
has been argued that the yords « without iftue,** cou¬ 
pled with fucb other worA as are here found, would 
conftitute an eftate tail. i -Rs/A Aht. 5 n. Dewfe. K, 9. 
1 Rstf. 835. BjIaM ptr Devift^ r, a. pMrfitId 
T, S, Hunt^ 64s* This laft 

u % cafe 
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c^fe proves two points, t. j^Uat the word or is to be con- 
,4lru^'C0Ojan£lively; fird devifee took an 

edate Ep fee, with a reinaFQdp^om upon a contingency. 
S^hery, ^artifSt t No period is ibewn 

wb^lh which the devifee. in this cafe is to die without 
i|Fue. Some fuch period''mDfl; be (hewn, or it is an ab. 
"foittte devife in fee. If tBiere be a devitef ** to A. and 
his hm; but if he die without heirs, then r emainder 
Over to 'B.t*' the remainder over is void. Framlingbutn 
■ V, J 390. S. C. Wilf* 140. and Doe etc denu 

Dtfoy.v. Buri^att 6 Term Rep. 34. ffibamhej. fuggefted 
'.fdr hlsedn’Oderation, whether, a$ the firil devife gave the 
.^'operty to the daughter and her with a devife 
over if (he dies leaving m fuch iffue ds 'itfehfaidf thbfe 
lift words might not refer to the word heirst as heirs of 
her b64y No meaning can be afTigned to tliofe wpnls, 
w2|^h;itMs (hew rh'at (he was not to have a full 
po^ir‘oVj^^^e/efl;ate if (he’lived to attain twenty-one, 
althottgtrii^eftace was to 'go over if (he died without 
iflue. ^ib much (Irefs mud not be laid on the particn- 
lar words^ fuch idue as afortfaid but the whole 
clauCe mud ^ taken to^tether j and upon the whole 
claUfe (he took an eftate. to her and her heirs for ever. 
TbV’i^ator had two^obje^e ofhisrbounty: ifBw daugh¬ 
ter died before t^^enty*dfie,; he was defiroUs that bis eftate 
dioulc pafs to hei'j mother; but if the daughter once at- 
Gained that age, he nieant that it (honid no longer go to 
the mother, unlefa-the daughter chofe to give it} that 
front thenceforth (he (hould have a full difpofing power 
jpsrcr the eftato? ^-Oh thia priiiciple aH'the cafes cited dc- 
l^eod* In all of! thctn it. has been the teftator's inten- 
Po tion, that if the &:viCee had no iifTue, and ^cd during his 
. mutoyrity, the eftate'fbould go to the heir of the tedator j 
but ^ the devifee mice attained (werity*<xBe, he w^ of 
kn age tbijudge for himft|f, aid iwight of the 

eft^ as. he would ur j£ he thbfe itfud 

';♦* ■ were 
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were obje^s of tlie tefl^tor’s benevolence^ an^ tbe eftate 
fhould remain lo them. The refiduarjr ciaufe tp^tbis 
cafe gives the property to the, wife, only for her ajj*^ 
that too, in truft for the teilator’s daughter during her 
minority* The daughter is the principal obje^ of the 
teflator’s bounty. If (he comes of age, the wife’s eftate 
for life is determined, and thus the whole will is made 
conliftent j for it firli gives' the daughter an e^ate in 
feCi with an executory devife over to the mother; it 
next gives the mother an edate for life in the refiduary 
eftate, in trud for the daughter during her minority; for 
the words, « Jprmer ttnd ahovi landsf* refer only to the 
property defcribed in the refiduary claufc,and not to the 
Heale Down eftate; and ladlf, in cafe the daughter (liall 
furvive the mother', then the reiidnary edate i$ given to 
the daughter in fee. But even if the words “ former and 
above,” do refer to the fubjefl matteir of the.fird deFife, 
dill the daughter, in the cafe of her furviving her mother, 
is to take the \vhoIe, unfettered by any contingency. 

Shepherd in reply. It is evident that the teftator hat 
in his firft devifc'’to Jane Bg»tjill'{d ufed Abe word heirs, 
as to mean heirs of the body ; becaufe the, will contains 
wo other expreffion to which the words ” ifiue afbrefaid” 
can refer: if he meant to ufethe Words in that fedfe, no¬ 
thing in the hiw prevents hi ti from etTc£ku,3ting that in¬ 
tention. The latter words may fo control the former,%s 
to (hew that he meant.to give an edate tail. As if a man 
devife to ji. and his heirs; and if A. die without 
ilTue, then over to his own right heirs ^ that is ckatly 
an edate tail, and will bear no other condruidton. So, 
here, as no otbcMr wnrd is to be found ex^pt the word 
heiis, to which ifl\» aforefeid” may refer, <*; heirs” 
mud mean. h«rs of the body": in the concluding ciaufe 
wheii'ho defighs to give a fee Ui^Jone hh. onaita 

ihf' word tfelirs^ 'Sirhich Ik ah atgohient to (hew that he 
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thought tho word •* heirs” me^int ifihe. It waf hU 
^fign then to give his dayghter an eftate taih wHtcH 
would be defeated in caffe the ihould net .liv^e.to attait^ 
the age of twenty>one years, or ihould not have ilTue. 
If file took an eftate tail, it is clear that her will could 
not operate pn it, ^nd the demurrer muft prevaif* 

^nr. <tdv^ vul^. 


Man^fxeu) Ch. J. now delivered the opinion of the 
Court. 

The queftion raifed was, whether yarn Soat^ll^ hav« 
ing died before her mother, without iflbe, but having 
attained twenty oni, took an eftate in fee or not. To 
decide that, it is only necefiary limply to yead the will. 
The words are, *< I devife to my daughter all my right* 
title, and property ui a certain meduage called Hfak 
from and immediately after my deceafe, without 
impoadim^t, to her and her heira fyr ever and evey. 
But if fhe IhsU fortune to die without ifliic, or not hav« 
ing attained the age of ut years, then I give the fame to 
my dear wife in manner and loym aforefaid.” Tha^ 
muft be, ** to her and her heirs for ever and ever.’* 
Then follows a devifCrOf t^he reOdue to hie wife, and 
after that u provifo, that if in cafe my faid daughter 
iball furvive my faid wife, then I give all my faid lands, 
i£c. to my faid daughter yens for ever and ever without 
impeachment*? It is not eafy to comprehend all that 
the tafbdQr bad in Ids mind} but upon wi^c, 
wldch i^e qi)- that he h^ to lu([ rhiugbter for ever, upon 
-Iter iiirviidng her mother, there is no reafon to fay that 
He intended to give her any othtr eftate tha% an eftaic 
Hi He hat fitted the wutd heirs} hut it U Up* 
poihbie apt to feEtbat he aiepnb to give he<thp aj^folute 
property*, The nexti^ftlioo is, whethev or** in this 
place Waits ^ ‘^ana, Acc<WdHi|^ tp: jPUf^/sfv, M^qt^ 
IPd the other edes eltedj^st puft jneait 0mf,jbefiaQ(e if ft 
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4loee not, it follows* that upon the contingency of the 
daughter dying, having ifiiie, but n^t haying attained 
die age of twertty>one years, the cftate would pafs over' 
from her children $ wliieh could never be the teftator's 
intention* This then is nothing more or lefs than an 
executory devife over, contingent upon the event of the 
daughtei's dying in the life of the mother without attain^ 
ing the age of twentyoone year<s, and without having 
illTue. 

Judgment for yhe PlaimifiT. 
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J?BST Serjt. had, in Mithaeltnat term laft, obtained a y. T. deinife 4 j, 

rule/f^ for fetting afide the verdiA which had beea totbei‘l<iiir- 

found upon the execution of a writ of inquiry, after 

judgment fuflered by default in this a£lion. I'lie de- with liberty to 

claration waa in trefpafs, and dated that the Defendant uy’f a" 

ba^brofce and entered tlie Plaintiff’s clofe, and dug 

therein and carried away a quantity of brick earth of the covenanted that 

PlaintilT, and converted it to hisdown ufe. There was he would not dig ' 

alfo a count for taking, carrying away, and convert- . 

. ./T. m. . did,thathei»onld 

ing other brick earth of the piamtilF. The circum- pay an iocreafed 

fiances of tlie cafe, as difcioTed by the affidavits, were*, rentof375/./><>r- 

that by indenture of ksfe, dated the i ^th of Jurtt 1 79a, 

Jatmf fkeoia/d had demited to the Plaintiff feveral clofcf ^ItthL^hemhik 

of land at Gre/s, in 'Oontaining 56$ acres, Irtck earth •max 

cepting theieout the land let to James Burn^ whofe leafe fddfir- A ftrao- 

had come by affignment to the Defendant), t^cther with **Vv hack 

full power to ^he Platnfiff to dig to or for brick earth or the leflee le^- 

claj, and fio’make or convert the fame into brick or files, vered againft him 
yt the full value of 

* |t* It was held that be was mititlcd to retaiu*tbe whole damages. 
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t^oS.^ thereinafter mentiontsd* to liold to the Plaintiff for a 

term of ai yearsi at the rent of ioy§L psr.ann* The Icflbr 
V. covenanted that the Plaiiiiitf .(houid li iwc, take, and en- 

Stevens. jpy fy^u, ogt ©f certain.gr-ounds, containing j8| 
ncresy including therein a certain held called the Brick* 
jield^ containing 5f acres, [the rcmainitig part of which 
was let to James Burn and others,]: with free right and 
liberty annually to dig, turn up or fink to the depth of 
ao feet from the plane furface, one half acre of the faid 
ground, for the purpofe of obtaining thereout brick 
earth and clay to be made into bricks gr.tth s, or other- 
wife to be difpufed of ii the Piaiotlff fiiould think pro¬ 
per } and the Plaintiff covenanted not to dig more than 
half an acre in any one year, 01*, in cafe he fliou.d dig 
any greater quantity, that he fliould pay unto the faid 
Jamf Theobald the iacrcafed rent of 375A for every half 
acre fo dug, being after the rate that the whole brick earth 
was thereby fold or intended to be fold. Upon the execu¬ 
tion of the writ of inquiry the Plaintiff proved that the 
Defendant had excavated a piece of ground'of the ex¬ 
tent of .^8 perches, part of the 38I acres dettined by the 
leafc for digging brick eatth; and that the day taken 
from thence was of a quality for making bricks iiipefior 
to the,refidue of the Plaintiff's hnd, bufhe gave no evi¬ 
dence of any injury done to his pofltflion, other than 
the Ififs of this earth. On the behalf of the Defendant 
it was reprefented to the jury &nd the under-ftieriff, that 
they ought not to adoj^t fur their meafurv of damages the 
full value of the earth fo takiesn, becaufe the Plaintiff had 
a mere poffeffbry intereff in the foil, and nb right to the 
foil iffeif,’beyond tlid extent'of half-an acreannnally: 
That this trefpafs.did not im^de him in the exerciie of hia 
ri^lit .1^ take his annual half aerd, becaiife the 38! adrei 
more tham enough to fuiniOi^^'half acre 
for everye hia torn, amt* thaFtherdfore the 

Plsdotiff was edfitled''i!o noihjbd dahlages onlyi inafrmich 

as 
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as the Defendant would, after the event of this aSipp, 
remain refponfiblc for the value of the earth dug to thf 
Plaintiff's landlord, to whom it belonged. That, on 
the other hand, if the Plaintiff were permitted to teco- 
ver the full value of the cjrth, he would recover what 
did not belong to him, for that he would not be liable to 
his landlord for aiif increaft'd rent in refpedt of the earth 
for which thefe damages were given, fince it was not 
dug by himfelf, the leflee, but by a ilranger. The jury, 
however, found a verdict for the Plaintiff with 550/, 
damages, wliich they confidered to be the full value of 
the whole of the brick earth fo dug by the Defendant. 
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Lens Serjt. fliewcd caufe agaiofl this rule. If the 
the ^flaintiff is entitled to any thing more than mere no¬ 
minal damages, he is entitled to the full amount of the 
prefent veididt. This leafe is a mode by which the te¬ 
nant purchafes this brick earth. In the courfe of ius 
term he might .take the whole 38I acres, paying the fur¬ 
ther rent ftipulated: he had a right to the foil itfelf; he 
certainly would during his term have ufed the foil in 
queftion, which was the belt tn the held} the taking it, 
therefore, clearly occahoned a lofs to the leffee. It is 
doubtful wliether the landlord could i^ecover any pant of 
thefe damages, as for an injury, done to his revcr&on j or 
if he could, his damageil mult be merely notnin^: he 
has parted with every znterell in- this ea-rth, except the 
bare polTibilky that the tenant might not chufe to dig 
it at the (tipulated price during his term. If.it would he 
walle in the toaant to.dig this foil himfelf, he would be 
anfwerable to hts leffbr in \Valte if a ffrAiigep-dug it; and 
therefore he would havea title .to recover the full value 
againfi: the Aianger. Bui he; cUtW by U fljll fbronger 
title. .Tite jleiree canucCtpinmU w^fte by taking tbiu 
earth j for lue^covenapt gii^jikdiR right jto rgke itptyV 
b'a$ purchaf «4 t^e.irhoJic« notwilhdandiiig thb 

don- 
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condr^^t saeereft whkii |kerh^8 ttsmains in the land* 
letd, in cafe the tenant Sn^d p^hance omit ta convert 
dttring h>« .term any pact of •tlie tep aotea and a half. 
Theiefore when it ia wrged^th^ the Phantiff may take 
hie to| acres in fomeodier part of (he 38I acres, he may 
anfarer that he has a right to takd the srhole 381 acres, 
he >w2U; daring the leafe confe^uentlyi tUl it is clear 
that he will leave fome pSrt of them to revert to the 
landlord, the taking the earth is an injury to the tenant 
only. '£%e I>efen()ant cannot reply that hctleaves fudi* 
cient: it,|s not cotnpetent for him to carve put a portion 
for the tenant, who in common prudence will eledi firft 
to dig the bed earthi which is that now taken from him. 
This is not an eafement; it is not a mere op^on mven 
to the lefiee, enabling him to do foiqething for whial he 
is to pay. when it is dtme, bat it is at all events an a^ual 
purcbaib of ten acres and a ha^f of the foil itfelf to be 
taken where the ledee plcafes 1 and the foil, when fo 
taken, is the tenapt^s, not the landlcnd’s foil. *I1ie 
PlaiotiflF does not contend that he can deprive the leilbr 
of his remedy, ]bnt if the, leflbr fued the ftranger, his 
nght,^tt^ reduced^ Upon the prodiiffion of this leafe, 
td mew nominal dani^s: for the leafe would fhew 
diat ho had abi^utely fojd the very foil, ^t It could ne« 
Tcr more bec^e part pf bis inheritance, provided the 
t^apt it. If the landlord can recover of a 

ftrdogijr the x»lvc of the hplf acre of foil for which the 
le^ haipfid 375/*, lU doubly*jmid for it, and 

^ wto cm by^np ^|hbdi^ af^terw»dl take that 
faaik'id^a haye paid hii| .rent without receiving the 
b^pckt 9i«anl[ tp be gtvdn l^the leafe. Tjve o€ 
ihif' iMfe is, ^mt laadlO|i^ ,is thereby eftt^ped of 
stiile Me ten^, aad^emuft be alfo eftopped'of 
wai^e^i^ a.&9^aer: If damage is 

d|^, hta tenant pf |he ftrtn^r: but 

Irom ^Ifflee) cannot (be 



iH THt FoRtT-SiGHirti Ypau Of CEORGE III. 

the ftranger t he caqnot foe t'drice for !t«J &i cafo 
the landlord has a Anally received the iraloe of the xo{ 
acresi for ihe^riceof them is included in the rent; he 
has therefore been fattslied for them i the tenant has not. 
To whom, then, fball the recompence for the injury be 
paid ? TJodoubtedly to the tenant, who has bought the 
foil s not to the landlord, who has fold it, and has been 
already paid for it. 

il^Seijt. eotttrS* There are two queftiono in this 
cafe : the firft is, whether the damages are not impro¬ 
perly taken according to the injury dated in the declara¬ 
tion, which alleges no fpecial, or conf(A]uential, or partial 
damage, but the mere lofs of the foil itfelf, which is the 
property of the landlord. The tenant Is *not entitled to 
the ralae of any part o! the foil. It is conceded to me, 
that if the landlord can recover this value againft tht 
drangcr, the tenant is not entitled to it. Granting that 
if the landlord had fold the foil, he could no Irniger re- 
cov^ tlie full value, ftill this leafe conveys merely an 
eafement. The fecond quediop is, if the FlabitiflThad Je« 
dared in another form, what could he have recovered ? 
The only damage the tenant could fudain in this cafe, 
is, if there had been any thing pecudar in the quality of 
this foil, which made it preferable to the teft4>f die 
ground} but in that cafe he fiiouid have fued for thedif« 
ferenoe in quality^ and fhould Iwve pointed out by hU 
4 ecIaration the nature qf his claim. It Is not true that 
this foil has been paid fot by the tenant* He has paid, 
nothing more than tlu; 1075 ^: that' rent lodudea onljr 
the price of the io{ acre^,,, irndf’ it fw^ diat thn 
Plaintiff’has not yet taken tp t^e extent *of hii hal^acre 
ptr computing firdha Itep oOmioencenteiit of his 

term. Thia is not neceflarlly ^ of th^fe Ira aefes 
qnd a Intf. 'Butlf it were, the l<m1iaanbt^Vvtftfi||| 
l^fp^eny iq die foil of thole ten^aerei and a half. A&a 
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' .tfioS.'. to be done by him, to inveft him with tkc property, 

grentor of a cbmmoir does not give even the grafss 
y, till the grantee takes it by the mouths of his cattle. 

St£vkk 5. If the tenant does not cleft to take %iis^rth, it contt- 

- Hues the property of the landlord-. [Cbambre J. men- 

^ tioned a.cafe in Cr6bt(a), where power was given to 

take fo many trees, in a wood, .and it was field that the 

property did not vfIt till choice afkually made. ' Manf- 
JUld Ch. J. Under this peculiar contraft the tenant has 
a right to the poffcfiion not of the furfade merely, but of 
every of earth to the foil depth : the only queltion 
is, wha^ the meafure of the damages. If the trefpafs 
were committed in valuable arable land, which the te* 
nant has a right to ufe only for the purpofes of cultiva> 
tion, the Uhdlord has his a<£%ion of wafte j the tenant is 
entitled to recover againR the ftranger not only in re- 
fpeflof his liability to his landlord, but alfo for his own 
fofs of the value which the earth is of to himfelf; the 
queftion here is, what was the value of this brick earth 
to the tenant ? If he had begun to dig more than the 
io{ acres,'unqueftionably the leAce would have been 
entitled to iecover the extreme value of the earth dug.]] 


(a) This .^astBS to ht BajffH the 4000 corda di wood was 
V. Cfp^El. 819. S.C. left growipg. ** There, if the 

by thie name oF cafe, grantee can have the number of 

5 i 'H-i/'.t where ft is .his cords of wood^i be hath the 

did,' ** If l^sraot'-iooo cords of the e^A his grant; but trees 
wood to one tohf taken f^the: differ in value exceedingly ftom 
c|eAion>9l t^ grantee; t^e . eh^h otii^*** In th'e.jprincxpal 
grantor Kx nMonger iftlft (btfe ca(k the grantee was to elieA so 
' trees, the'tidte^. of the Iftft trees out oFa wood,- 
Ulejsa, but. .tphe^keu within etevt^ years; 

grant, t^x;TijidBe> f;Md'tbc Court held/«wft^thc 


gyantor,"by''cuuihg'tr«et him. 


'ptt&atfryi 

isL 


ny r.<|i*^.rbe rsafem,©^ V ^ detrii f^edre, fb- 

^iaeidh^a^eiy; that diecovenant; becaufe 
2/tjf C^wo^ is \ he abridged.tfae. latitude of the 

imviilMh and'^t^’^hl ver. graatWaeleAiba. 
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If tlie leafe had gone no further than to grant the 
tof acres, fo long as {o| acres were the IcfTce 
could not poiltbiy have bCfen entitled to the^ full value 
of the earth taken. The leafe liowever goes fur> 
ther; the leflee may take more, hut he mud pay for it: 
hitherto he has not had occafion to take any thing under 
the fiuther grant; and the queftion here is, whether in 
confequence of the trefpafs he has fullaincd the particu¬ 
lar damage here alleged ? He has not fhswn that the 
Defendant has taken the very fpot which he defigned to 
take liimfelf; il he meant to infid on that, he (houid have 
put itonthcrccoid. But aofpeciai damage is averred. If 
trees are demifed, and a ftranger cuts them, the leffee fhall ' 
have his a^Iion of irefpafd: but the meiifute of damages is 
not the value of the tree, but the lofs of the fiiade and fruit 
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during his term. The riainliiT here can only recover for 
the ufc of this foil during his term. He Iws not the 
property of the foil itfelf; he has at moftonly the privi-. 
lege of taking it, paying the increafed rent. If the IcfTce 
had dug his half acre, aud a ftranger had dug another 
half acre, the leftbr could not hare called on the leiTee to 
pay an increafed rent for the latter. Upon an IlTue whe¬ 
ther the leiTee had taken the further quatuity, evidence 
of a talung by a ftranger Would not liipport tlie alnrma- 
tivc. It muft be a voluntary taking, or evidence df ac¬ 
tual colluGon muft be given ; the colluGon is not to be 
prefumed. ICiamkrt J. h would be going a great waf» 
to prefume that the tenant colludes with every trefpaiier; 
the very dlftio^iton between permiiEve voluntary 
wafte, is, that the leftce's confent^makps it a6;ive wafte^ ^ 
without confent, it Is pernuflive yvafte. Suppofe an eftate 
without impeachment of wafteytotUTitary wafte in houfes 
excepte4i a ftranger br^ks the houfe; ia.that voluntary 
wafte ?3, The queftion of wafte^does not interfere here; 
for till the ie$ acjres are exhauftedi^ the leflee l»s no* 
thing fulther to pay,. ThemiP:^c^.eis,thatpoCi-. 

, tifc 
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tive dirca damage for the of the thing taken, haft 
been confounded with » f|»ecial damage: no fpecial da¬ 
mage at all has been here fi^^ained, and only a very pe- 
cnltar and my improbable combination of circumftanceg, 
which has not taken place, and never may, could by pof- 
fibiiity make the fpecial damage amount to the value 
given. The tenanc hat no right to confider this (oil as a 
part of hia xoi acres, which he has taken by the 
hands of a ilranger$ for perhaps he might never have 
token it with hts own hands, and then it would have re* 
terted to the landkjcd. 


MansvibLD C. J. on the following day enquired 
• whether there were any cafes in which a leflbr had 
recovered damages againft a trefpafler for an injury 
to land let ? He faid that v. Gtford, 4 Burt .2141. 
was not a cafe of land let* That was the cafe of a nu. 
fance in the adjoining land, which was an injury to him 
in the particular eftate, for his intereft, and to the Plain. 
ttfi> for bis reverfion. It was contended that the a£tion 
would not lie; but it would be very ftrange if that were 
fo t for by the old law, the only remedy in fuch a caic 
was given to him who bad the freehold, by quod pet mtUat 
pr^&rnert. WitikuniSvtyi^attdcut euritt, cited Btidtesfordy, 
Cnjlovtt 3 Lev, 2019^ where it was held that both lefibr and 
ledee (hootd fue in refpefk of trees injured by a ftranger, 
the leflbr for the body of the tree, the leAee in re^ie^ of 
the (ba<fe and fruit, So ma^ the copyholder and the 
lord. J^fr/en v.Jeffer/wt 3 Lev. 131. If a ftranger 
fubveyt lapd leafed at will, the leftec Aiay bring trefpafs 
ngainft. him,, and may have damages for the profits % and 
the lefibr may ha^ another adlion of Cfefpafi, and 
lhall tpftover damages for ^die deftru^on Of the land. 

2 ltdl,'Ah* 551. N. 4,5. IMotetfiUd C, J, No adion 
of wafte, or in the nature of wafte, lay againft tenant 
at wfih If hft committed wafte, that determined hU 
will, andl he became a tmfpMhr; if a ftranger, com. 

mitted 
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mitted the waftci that did not determine the will. The 
cafe of trees is peculiar, for upon their being cut, the 
property in them inftantly reverts to the lefibr. Birry 
V. Heafd^ Cr9*.Car» 242. was a cafe of trover by the 
lelTor for the bark of an Otdc cut by a ftranger on land of 
the Plaintiff, dien under leafe; three Joftices againfl: 
Croke J. held the property of the tree, when cut, ro be iu 
the leflor. Is there any cafe on a covenant not to permit 
wafte, where the aGlon has lain for the a^ of a ftranger? 
Would it be a good plea to fuch an action to (hew that a 
ftranger cut the trees ?' {Lent, Wafte would lie in fuch 
a cafe; covenant would not, for he covenants only againft 
his own ads. Bayley, Seijt. amicus curia, acc,"} In all 
adions of*wafte, the leffor may recover treble damages 
againft the tenant i and if the leflor may alfo fue the 
ftranger, he would recover Angle damages againft him. 
How could the ftrapger plead the leffor^s recovery in wafte 
againft the tenant, in bar of the adion againft himfclC? 
JLtfu. It could be given in evidence. \Chambre J. That 
would be a bar to the adion.^ Cockcll Setjt. amUus curia 
mentioned a cafe tried at Durham before Chambre J. 
in which Rujetl was the Pbintiff. It was an adion 
againft the Defendant for the injury done to the inherit¬ 
ance by his cutting down a tree growing upon Uie Plain¬ 
tiff’s land, then in the poffelhoo of his leflee. *Baykj 
amicus curia cited Tmlinfm v. Brown. Saycr, 215. a cafe 
of obftrudiott of Eghts, in which it was urged that the 
obftrudion might be removed during the term, and lb 
no injury to the reverfioner; but it was anilreied, that 
the prefent value of the reverfton was diminUbed, and 1^ 
the a^on well lay^ iChambr^ J. t have Hr. Juftice 
report of that cafe, which is very diflbrenc from 
Saycr, for it appears there was an kdual injury to the 
land, by demoliftung half thewall»]]| * 

Thr took tin this diy to cohfldcr, when they de« 
Evered chetv opioiotttj^rioim, ' 
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CHAMSHt J. This cafe comes before the Cquit upon 
a motion to fct afide the execution of a writ of inquiry 
of damages in an aftion of trefpafs; the jury, under the 
dire£lion of the und'er-lheriiT, haring alT^fled the da¬ 
mages by a rule contended not to be legally Applicable 
to the circumHances of the cafe. The ctreumflances, as 
appears by the affidavus on both fides, are thele: The 
Plaintiff is a leflee for the refidue of a term of 21 years^ 
commencing in 1792 or 1793, of an eftate confiiling of 
feveral hundred acres. As to 3^ acres, parcel of the 
farm, the Icfiur has covenanted that the Plaintiff fliall 
have free right annually during the term, to dig half an 
acre thereof to ascertain depth, for the purpofe of ob¬ 
taining the brick ^arth, to be made into bri&ks or tiles, 
or otherwife difpofed of. And the Plaintiff, (the leffee,} 
has covenanted not to dig more than half an acre in any 
one year; or that if he did, he fhouid pay an increafed 
rent of 375A for every half acre fo dug, which is men¬ 
tioned to be ** after the rate that the whole brick earth 
was thereby fold for or intended to be fold.” The Plain¬ 
tiff. being in poffcffion under this leafe, the Defendant, 
who has a brick ground adjoining, either wilfully, or by 
a.miftake of the boundaries, dug up and converted the 
brick earth of a portion of the faid 38 acres, parcel of the 
Plaintiff’s farm, which the Plaintiff had not then parti- 
cqlasly appropmted for the exercife of his own right; 
and for, ihis trefpafs. the a^ion was btought, wherein 
judgmqnt|^ing fuffered to go by default, the whole va¬ 
lue of the btick earth taken; and all the damages arifing 
*lrom the a^ls of the Defendant, have been afleifed' to the 
Plaintiff, as fully as if. he had been owner of the fee 
Oj^pje ict the effete, wi^dnt making any deduction for 
the mfereit of theiandjoydyor for any damages for which 
the {)efe.tidant is tilbie inan a£{ion at the landlord's fuit. 
1 sish given to'the Jury was 

wrong, and ih4i the proc«e^n)|i‘>^ tQ befetalide. 

■■ ''V It 
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tt is aeeeflary in th« Srft place to fee iKrhat were the 
legal lights of the PUinti^ and of his leiQbr at the time 
when the trefpafs was committed { for the aiann«» in 
which the Defendant U liable to tender fatisfa^ion tor 
the injury be has done, moil depon'd on the nature of 
thofe rights at that time. Hie Plaintiff had the pnfiljOrory 
right for the relidur of the term: befi lc» thl, die cote* 
nant of his leflbr gave him a fpecial pnvrrge to t'^ke the 
brick earth of half an acre, part, of the 38 acrL*", in each 
year of the tfrm, withoot paying any additronal rent or 
compenfatioa for it to the landlord* He hod aUb the 
further privilege of digging up and appropriating to hid 
own ufe, the brick earth of the refidue of thofe acres, 
at any timb during the term, ejtherldie whole of it, or 
fuch parts as fuited his ioterefl; or inclination ; hut upon 
the terms of making a Urge compenffition to the letrot 
for the excrcife of that farther privilege* By exercifiog 
thofe privileges, and fevering |he brick earth hrom the 
foil and freehold, he becomes a purchafer of, and ac¬ 
quires a property in, the barth fo fevered, and the cove¬ 
nant prote£ts him from the confeqiiences of what would 
otberwife be waffe: but, till, then, the earth remains a 
part of the foil and freehold of the leQer. There are no 
words in the leafe to conye|. any ejk^bt of Breehcld ^ the 
Plaintiffs his right itffs in covenant) ihe contfafl it 


executory, and it depends upon own fubfe^uent 
Choice and aftsi whether he wUl take,*'inr the 
part with, ahy tbin|^ by the covenantor not. The Plain¬ 
tiff *s Ihtcteff then conffff&^i IBs poffeffovy r^fi apd 
the privileges cotnmunl^t^ t/f |din by ^enaim 
He may ftdl take his half ai^p^ir atmum ont of the tdr 
fidue of the 38 adres, hui chen^t of thoDefei^ant has 


full extent $ and the mam cAe^h iSi hdw me value pC 
thkt forther privilege is ^ ^l^sppcavs 
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tlaiid in hi$ place, and recover the whole damages front 
the Defendant* If this were fo, it might ilil! be doubt* 
ed, whether in a general a£Uoii of trefpaisi alleging no 
fpccial damage, any inacafe of damages could be given 
to the FI iintiiF, by rcafon of hib liability to pay money 
under a particulir contrail $ but, without refting on that 
objection, 1 tint k the foundation oi the argument totally 
fails, bung of i^iuion, as I have before cx.pre/rcd my* 
fclf, that the PLiiitbl, tu rtrp(.£l; of what the Defendant 
has done, L not li.ib'e any payment under hia cove¬ 
nant in the leafc. The cafe is not within the terms of 
the covenant. The Flaintilf has not direflly or indl* 
redlly done the a£l;, or received the benefit, fiom whence 
the obl'gation to pa) is to arife. To fupply, however, 
the defe£b of the language of the covenant, recourfe is 
had to <i fuppof d rule in a'fVions of wafte, namely, that 
where the wafis is committed by a ftranger, it is pre« 
fu/ned to be done by him in collufion with tlie tenant, 
and that for that reafon the tenant mull aiwayb be 
charged in the proceedings with ha\ing committed 
wafte himfclfi But I apprehend that this argument can¬ 
not poiTibly apply in this cafe. In the fird place, 1 
think the ’iwof the action of wafte attaches upon no 
part of tl. iranfa^ion* The Piaislifi has not been ren< 
drred liable to fuch an aflion. His lefibr could not pro¬ 
ceed againft him in that a£liott, without dating that the 
w?de was commitied by the PUinttfT himfelf $ ^gaind 
which charge, the hafe that gives him the authority, 
atfords a complete defence. I apprehend too, that this 
foppofitd prefatnption does not take place even in the 
a^on of nrafte iiSclt I find no traces ot it in any of 
the books. The a£l indeed |$ ooofidered as the a£t of 
tenant, btic the iceafon alfigiied is, that he may with- 
Hand the commfirioii of wade, qui mn ohfiat fued 
dfian fietre viiUiut . The fittisfioii of the tenant 

* is 
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is extremely analogous to that of a oomniob car net: to 
prevent collufiob^ (and not on prefumption of actual 
collufion,) both are charged with the prbted^ion of the 
propeity intruded to them, agathd all but'the aSs of 
God and the king's enemies t and as the tenant in. the 
one cafe is charged with the a^ual coninbilTion of the 
wafle done by others, fo in the other cafe the carrier is 
charged with aftual default and negligence, though he 
lofes'the goods by a force that was irrefiftible, or by 
fraud, againd which no ordinary degree of care and 
caution could have proteQed him. But fujjponng that 
coIluHon mud neceiTariiy be prefumed in the aftion of 
wade, the prefumption mud flop there. If it were 
otherwife, ihc tensnt would be without redrefs againd 
the actual wrong doer, by whom he has been, fubje^led 
to a forfeiture and damages. There is no doubt that 
he has a remedy againd him by a£lion of trcfpsfsi but 
if the prefumption continued, the colluCoo eftabiiChed 
by it would amount to a licence,’and afford a defence to 
the a£lion. It would be dill more extravagant to fet up 
the prefumption again in an af^ioo of covenant, to wred 
and pervert the plain meaning of unambiguous words, 
and cfpecially in a covenant, one of the effects of vthich 
is, to prevent any liability to the .adiian of w^^fte fer the 
fpecies of injury which the hud has rccfiv .^d. •T'ifre is 
no other rule, 1 think, to condrue tlie covenant by, but 
the obvious intention of the paniei, and the phiu mean* 
ingof the language they have'ufed: and the fobdance of 
their agreement is no more than this, that if thb PlaindiT, 
in his bufinefs of bricip. making, thought ht to ufe t]te 
materials that were, to be- found in . part of the farm he 
took in leafe, he Ihould be at liberty fo to do, paying a 
fixed price for what he took and had the beoejfit,of. 
That price he covenants to pay} But I do hot know by 
whai law we are authorized to extend this covenant, fo 

O it ' / as 


0 iSc»8. 
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as t .0 make kim reCponfible under it for wlafh&s been 
taken by a ftraUKer^ by trefpafs# and agafnft the FUin- 
tijfP^ vin* and for vbich the Flamiiff has brought ai^ 
aOiion of trefpafs. Jo what | have faid u^on the proper 
eiltmate of the PiamtilTf damages, | have not noticed 
feveral Gircumftaoces and diftin^lioiis that might requiie 
attention in makiog the cAiinate * ^or in^ance, the fub- 
verfion of the foil, from its efie€l upon the produce and 
future cultivation of the ground during the tfirin, «a^ an 
injury to the Plaintiff’s intereff as tenant^ for which, if 
the cafe refted there, proportionate damages ought to te 
given him: but if he goes for the greater damage, in 
refpedk to die profits he might have made of the bnck 
earth, he muff give up the other damages, becaufe he 
himfelf could not have obtained that greater profit, with* 
out doing the fame damage to the ground witti refpefl: 
to the purftofes of agriculture. But i have only noticed 
the prindipai objcdk of damages that being fuificient to 
difpofe 0^ the legal queitioa before us; and upon that 
queftion, my optnion is, that the Plaintiff has hid da¬ 
mages allied to him, Whfeh belonged to another p<*r- 
|bn, hfs teffbr, and therefore I think tl.e proceedings 
upon dm inquiry ooght to be fet afide. 

T 

Heath J. In order' to tdbertain the meafure of da¬ 
mages to whkh the Plaintiff is entitled, it is necefiary to 
atotitio the nature and quality of the eftaie and intereff 
which he has in dtd in queftion. It ss common 
learning, every leiS^ W land, whether for life or 
years, is liaMe lU gn ^ton df d^affe fo his leflbr, for all 
emfte 4ohe o^lieland Iff !eaf^ by whomfoevtr it may 
he comnifttedT If ^ generaror e partial permiiTion be 
givejB to the 1ej|^ in the ioffrument creating the ellate, 
'h ^mit wki^, he ia ib fsr S tenapt witliout ii^ach> , 
ment qf wafte. 9itch permiflipnVils the pTd&«|ty of 

ff f 4 l r- -Var , . - 
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what lb the fubjeft of wafte io the h {Tevt fo tfui; he avails 
himfelf of it duflng the continuaiice of his iatOceft. Ic 
is fo with refpd^ to tiees and minerals, fo. oafes of 
ban&ni|itcy the prefent ledee would be confidered aa the 
purcliafer of fo much foil. So^ if he had {);ipu!>ited for 
any quantity of timber growing on the land, wrb a 11- 
btrty of felling the fame at a certain pricCf can there be 
a donbt bat he mull be oonlidered as the purch tf>.r of 
farh timber ? It hath been urged, that no certain portion 
of the land has been fet out;—•the foil taken muft be 



confidued as the property of the PiamnlT, or at le id he 
has 4 right to ele£l that land out of which it is tak^n. 

1 he proof i$ this, that if the landlord had brought an 
.tclion of wadi' againd the Pl.intiiF, on aixount of the 
innovalof this fod, he lould not have prote^Cd biirdelf 
ill ai.y other manner, than by mlidiog on the articles, 
and bis ele^ion. The tortious aifl of another may cive 
the party injured a right either to affirm or difaffi.m the * 
a^, a> it diall the belt fuit his tntered, and as he ihdd le 
advifed. if the Defendant be only to pay the tncn;ai< d 
rent, it giving him, who a wrong, doer, all U)4 benefit 
and advantage of the Plointiif V contrail. To coofider 
the landlord's right to recover. The cafes between land¬ 
lord and tenant, where the tenant has no right to com¬ 
mit wade, are not applicable, hecaufe the foil and the 
trees are merely committed to the pofleffion and cudody 
of the teiiai.t. &acli codpdy and poiTefiion is merely fi¬ 
duciary* In what refpetd; can the Hdcyr here recover da¬ 
mages ? Not for the removal of the foil, for that ts fold 
to another} but only for any| dAiOage poffibly done to 
ihe inherUance, if fuch tbere be, tii the minner of the 
ex;cavation. But fuch damages are , 4 tdiii£l horn thofe 
demanded by the Plaintiffi !o the prefenc H the 

ledbr cannot recover damages for this js^eavation, the 
leffite may^recover them. So 1 !hUil> tliiat ilie right of 

the 


a 
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v> 

ST£TSK$< 


t)icJ recover thcfe daniage>>» proved dire£ily, 

b'f tfafe injuTy Ee- has fudained^^and indireiSLIy, becaufe 
t{ie; landtord^caimot,recover them and it is clear that 
the One Or the either d£ them is entitled to thein^ 'No 
fpecial dam^e conld be fet forth} becaafe the damage is 
immediate} direct} and unconnected with any other da» 
mage. - For thefe reafons I think that the damages have 
been properly aiTefled* 


Mansvield C. L I am the fame opinion with my 
brother Heaths I concur in far the greater part of the 
law hated by my brother Chmnhref but on the frame of 
thefe covenants, I think the cafe tolerably clear in favour 
of the 'meafurc df damages adopted on this occafion. In 
effe£I and fiibhance this is a fale of brick earth by the 
iellbrto the leflee. The habendum in the leafe is for 21 
yeatS} at the rent of 1075/. per annum. I take it for 
granted, as it was faid in the argument, and indeed it is 
what is eiepreiTed afterwards in the leafe, that the price 
of half an acre per annum for .21 years, is calculated in 
the rent: the habendum is with full power to take this 
bri^ earth. There is,g covenant that the lehee.fliould 
have, take, and enjoy out of certain grounds containing 
38 acres and an }udf,.with free right annually to dig to 
the* depth of 20 feet from the plane furface, one half 
acre, for the purpoCe of obtainiitg thereout brick earth to 
be made into bricks or tiles, or otherwife to be applied 
to fttcfi purpofes as the leilee fhould think proper. The 
kflee covemints not to dig more than half an acre in a 
ynr, or otherwife to pay 375/. for every further half 
acre, being after the rate that the whole brick earth was 
thereby fold or intended to be fold for. 1 think the lef« 
fee, after thefe Wordsi had the fame right as the leflbr. 
What more %be could any man have in brick earth, 
than to 4 igi fell it ? Then there are the words 

'}y^- ' ■■■ ■' ■ -«'wiich 
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which the whole earth waa fold or intended to he-fold 
for.’* The le»fe amo^un^ to an ablblute fale of the 
whole brick earth) but the , tenant was not' to pay for the 
wholCf Unlefs he ufed the whole. Twenty-one half aeres 
are fold abfolutely.. The. Jeflbr could now take no brick 
earth i that would infringe the, power lefTeer aa 
againd him, the leCee, might now fay brick earth was 
all his. if he took more than half an acre^ be waa to 

I 

pay the additional price. If the leiTor had taken this 
earth) even to the value of an hundred thoufand pounds* 
the kilee would have had a right to recover agalnil him 
the fall value of it. Then why not agaiud. a draiiger ? 
it is true) that in an a^Hon againd the U0br) the lefTce 
mud either have allowed the dipulat^d price by way of 
dedu^ion from the damages, or it might have been re¬ 
covered againd him in a crofs a^^ion. It id faid he, had 
not defied this fpots but furdy at ;the moment tba,^ x 
flranger began to dig, he might fay, t^is is the earth I 
intended to dig; and by the affidavits it appears that 
this was very valuable earth* . V^^lu^n it.was dug by a 
dranger, had not the leffiee a right to come and take it 
away, and ufs U ? And if fo, !ia^ he mt a right to make 
the dranger pay for it ? The confequeniw of ^is taking 
by a dranger, and of this a^ion againd the dranger) 
as between the ledee and the ieilbr, mud be taken to 
have been dug by the lelT^ i if this, and. w^t himitlf 
had dug, did not togetl\er ex^d. the half acre per a^h- 
Bum, there is nothing tO'Jpayv but if, it exceeds that 
^quantity, the kdee mud pay the dipulated rent for the 
.Curplus. in fuch a cafe^ Jhia, would th9;,jleirce be 
anfvrerable in wade to> the'hiffoi: d»r bftck. earth dug by a 
dxanger ? Oh a general,Povenaftt ffig brick earth, 

l .^fhould think it a doiflrine^hard upj>n the^lel^r, to fay 
that If a dranger took the earth, the. klTee mould notlM^ 
liable, bntlus,covenant. Itis bald m|L j^^i45,^. 303^. 

J 6 q, new ^dit* .137. thH ic kflec fiiall: 


ArreasoLS 

V. 

STfiVSKi. 
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be charged with waftc ^otnoiStted by a ftrangef. In C04 
Liu 54. a* even infants and femes covert, tenantb, are 
held by liOrd aofwerable {pc the a^$ of a (Irarger* 
So, of tenant by the eoufiefy or in dower, 2 R»l, Abn 
8a r4 9. If the law were not fo, theee would be no pro* 
ted^ion to a lellbr, where he lives at a diftance from las 
eftate. This Is not the cafe of a fade full of earth ftolen 
by ntghti but many hands, and carts, mull be employed, 
and the tenant muit neceSartly know it: when the leflbi 
comes to fee his ellate, and hods the fotl gone, it is im* 
pollible that he fhonkl know who took it. Suppofe on 
a covenant not to take brick earth, the leflbr fue*t, find - 
ing a quantity gone; U it an anfwer to fay, ** 1 did no* 
take it i a llraoger, a beggar, took it: refort to him V* 
The Uw authorizes the tenant to ufe force in order to 
re0(i the taking} and if that force is refilled by force, 
the law will not prefumc that the lav is fo feeble as not 
inJdantly to repel it, and prevaH* Such a covenant 
would be of no value whatever if this were fo. Lord 
Cchf 2 303. fiys, Uie telTee (hall anfwer for the 

«s(le done by any ftranger: for he in the reveriton can¬ 
not have any remedy but agaloA the tenant, and the 
tenant ^sU have his remedy againft the « rong-doer, and 
recover all in damages againil him, and by this means 
the dofs at lid diall light upon the wrong-doer. If the 
Icgt'e ^«ive permifiton a ilranger to dig, no doubt it 
wduld be the a^ of the and he would be bound 
to pay ftue If dor ^e diptttaM pHcc. Then what is the 
difl^rence between his a|reeing to it, and his (landing by 
while the (Isanger takes it. It is not neceffary to pre¬ 
judge ihe queftion whether the lelTor can fue in th’. 
cafe $ but I have great dtiBcuity in finding out how the 
IdTor can be injured t for If the Plaintiff had contracted 
to fell this earth to the Defendant, and had received the 
full value for it, innll not he have paid hts landlord the 
increafed rent I ^]Blow does it differ whether be extorts 

the 
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the price by an a£tion, or receitres ic by voluntary piy- iSg8 . 

mcnt ? If the Icffcc may take if, as a;5ainft the leflor, 

and recovers damages as againit a ftringer, although the t 

ftranger.tookit in the firft, inftance againft the u'lU of SrivtNs. 

Uic leflee, he ctnnot fay he docs not fo far confirm the 

act of the ftranger, that he ought to pay the kfior for 

ic. He has in fa£l; the brick earth, fiuce he is paid ior 

it in damages in an adion j and he could not avoid pay* 

idg on his covenant, for any brick earth beyond th** halt 

acre, of which he has the advantage. Therefore, ii the 

lelTor has any right, it mu(l be for mere nominal d t- 

mages, and I cannot fay this verdict is wronj; coidc- 

ocenfiy the 

Rule muft ’^c dKcharceJ. 


REGUL^*. GEKLR ALES. 

s 

It i ORDEUfin, 'fhat from hcn''ef»‘TtIi, 'n all 
ueumentd In this Court, the Exceptions which aie in* 
tended to be infilled upon ntall be marked in the margin 
of the Books to be delivered to th^ refpefHve Judges. 

J. Hansfisilp. 

^ J. Heath. 

A. Chamber. 

It is orderfo, 'tint from and after tlie fall day of 
this term no Defendant IhaH* be holden to fpecial ball 
in any ai^kxi of trover or detinue, unlefs by an order 
of the Lord Chief Juiltce or one other ol the Judges of 
ihis Court* 

J. Mansbieid. 

J. Heat IT. 

A, Chambrs. 



REGXJI.A CtNERAEf?!, 


Hilary Tcfm, ‘ 

tr IS ORDERED, That from and after the firft day of 
next JSdJhrtetm, in every action to be commenced by ori¬ 
ginal.ivrit of guare claufum there fliall be written or 
printed under the fammons to be ferved by the flieriff'a 
oiheer onfuch writ, a notice in the following form; vi/. 

A. B. XJyefeitdanfs name] You arc ferved with 
** this fummons to the intf-nt that you may by 
« your- attorney appear in His Majefty's Court of 
Common Pleas at Weftminjler at the return 
**. thereof, being the [//'e day af the month and date 
cf the year] in order to your defence in this 
** action.” 

And it is iurthgr ordered. That upon every 
dijhingas to. be ifil'ued in default of the Defendntjt’s ap- 
pear.-yK;e to fuch guate elauftnn jregit^ there Ot.ill at the 
time of the execution of fuch di/tringas^ be ferved by the 
iherilf*s oiBcet on the Defendant, if he can be met with, 

, cr if not, left af the dwclling-hQjufc of t!ie Dcfend.ii:t, 
or place where ivLch iRfiritigat ihall be executed, a written 
or prhited notice, in the following form j viz, 

** In the Common Pleas—Between A, B. Plaintiff 
** and C-'iXrDoff ndaat [ the Names of the Parties.] 
“.T^ke .«<;trcei .That i have this day diitrainetA 
*K upph your goods and chattels for the fuin of 
forty millings, in coiifeqaciice of your not hav- 
•ing'^a^pea^ed by your attori)cy in His I\I.ij.rrfl.y” 
Courtof.Commoa Picas at IVeJlminjler to a wilt 
«* .of quart Aaufum fregit^ returnable there on the 
** XJlate thit day and year i] And that, in default 
«* of your fq appearing to the prefent writ of d/f- 
**'. tringas at the return thereof, being the \^Jlate. 
the andyeaf] you will be liable to be dif- 
trained-upon for fuch further fum as the faid 
*• CduH%jtU he ideafed to order. Dated, &c. 

“ \Jigned ydih the ^ccr*s name.] To [C, D.J thti ^ 
P th« named Defendant.” 

J. Manseield. 

I. Heath. 

. S. Lawrence. 

- A.C«AMBJIE« 

> ' ' j 
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MEMORANDUM. 

On the firR day of this term, Mr. Jnftice Lavremcb, 
who had reGgned hU feat in the Court of King's 
Bench, took his place as one of the Judges of this 
Court, in room of Mr. JuRice Rooks, deceafed. 

And in this term John BRtlbt Eig. Serjeant at Law, 
was appointed one of the Judges of the Courf of 
ICng's Bench, in the room of Mr. Juftice Lawrence, 
and was knighted. 


Clements v, Lambert. 


May 5. x8o8. 


' I ^HE Plaintiff declared that he was lawfully poffeffed dSher an eaf<. 

of 1 meffuage and ten acres of Und, and by reafon 
thereof was entitled to common of paftnre upon Stociwel/ unity of poflef* 

fioo, a new eaie- 


ntnt is not created by a grantof a nedbagc and land with common appurtenant: 
Though thoie who have occupied the tenemtot fioce the extinguittimeat have al¬ 
ways nfed common therewith. Oth^ife, If U had been a grant of all eomtuons 
• nfed therewith. 


Voi. I. 




commott 
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*8^* coaimoQ for all his qpmmooable c^ittle levant and couch* 
CoiMENTs *® btlmgmg and appertaining to. his faid i^effuage and 

V. landj with the appurtenances, and that the X)efendaut 
AMBER . wrongfully ere£led divers cottages and bnildings in and 
upon the faid common, and inclofed parts of the com¬ 
mon, whereby, &c. Upon the trial of this caufe at 
Cropden fummer aOizes iSey, before Heath J. the Plain¬ 
tiff proved tfo or 70 years ufer of the common by the 
inhabitants of houfis, the Swan Inn. T he Defend¬ 
ant proved that in 1781 Edward thorny ref from whom 
he derived title to himfelf, was feifed in fee as well of 
the locus in quo^ being part of the wade of the manor of 
Stockwell, as of the Plaintiff's houfe and land, and in that 
year conveyed tfie latter to one Robert/on, (under whom 
the Plaintiff derived title), together with all commons^ com¬ 
mon of pafture, advantages, hereditaments, and appurte¬ 
nances whatfoever, ihereie belonging or in any wife apper* 
'' toitttng» Heath J. thought the ancient common extin- 
guilhed by unity of poffeilion in Thorny croft^ and that 
thiadoed did not amount to evidence of a new grant of 
common. A verdifl however paffed for the Plaintiff, 
with liberty for the Defendant to move on this point. 
And Shepherd^ Serjt. having in Michaelmas term lad ob* 
uined a rule o^to fet afide the verdi^ and enter a nonfuit, 

R 0 e i^erjt. now (hewed caufe. The cotemporaneous 
. uf&ge for more than twenty years from the date of the 
Plaintiff’s conveyance up to the prefent time, coupled 
with the words in the deed, are equivalent to a grant of 
a new ri^ht of common. Where the ufage has coincided 
with one CQnftra£liOii of the deed, the Court will riot 
adopt any other condruflion. 

Shepherd, Serjt. contrh. This cafe is not diftinguilh- 
able froni three or four cafes to be met with in the 
books. The Plaintiff dcjtlares generally that the build¬ 
ing of thefe Ebnfcs has narrowed the cnjoyiMnt of his 

a right 
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tight of common. Althbagh it is not neceflkry that he 
Ihould nitcly fet out his title in his dechuration, he muft 
ihesT fome title iik evidence. The deed of 178which 
conveys the houfe to Robinjon, under whom the Plaintiff 
holds, confines his title to the claim of common appur¬ 
tenant. But at the date of that conveyance, there was 
no common appurtenant in exiftence; for it had been 
extinguiihed by unity of poffeffion. Grimes v. Peaceck, 
Bulft. 17. and the words, belonging or ufually ap¬ 
pertaining,** will not create a new right of common. 
The ufer is of no importance. In the cafe of Saunders 
V. Oliffsf Meor, 467. there was ufer of the common, but 
it did not avail. While the lord of the manor was te¬ 
nant in fee of this land, he might permit his leffee for 
years to turn out cattle on the wafte, but that would 
not operate as a grant of a right of common. In the 
cafes of Bradjhaw v. Eyr^ Cro. EL 570. and Worledg 
V. Kingpuieilt 2 Andirfon^ 168. S. C. Cro» EL 794. tlwS 
common was adjudged to be revived by the words 
*< cum eodem meffua^Q ujitatarum^ coupled with proof 
of coteroporaneous ufer, but it was held that without 
thofe words a common would not have been created. 
It is immaterial whether the claim is put on the record 
in the (faape of pleading, or only (hewn in evidence. 
The Plaintiff here avers his right generally, as he may 
do, but the criterion of his proving it, is, whether the 
evidence, if put on the record in the ihape of a junifica¬ 
tion to a trefpafs, would fdlly fupport his right. The 
difference between a declaration and a junification, is 
this, that a declaration ftates Cnly the refult of law, and* 
entitles the plaintiff generally} a juffification ftates the 
fte{|s by which that refult is obtained. 



V. 

Lambe&t. 


Mansbibld C. J. This is not in a legal fenfe right 
of common appurtenant. We cannot fay, upon looking 
at this deed, that a right of commbn paffed by it. 

The other Judges concurring. Rule abrolute.’ 



CASES IN EASTER TERM 


i8o9.« 


Maj j. B&yan on the Demife of Child Wimwood. 

A leffee for lives 'y'HIS was an eje£%ment brought to recover pofleflion 

fee by encrcMch* * mcfluagc Called the Honeybouftt with the garden, 

ment upon the orchard and new inclofure, and alfo of a fecond parcel of 

wafte adjoining land newly inclofed from a wafte called Alton Woods, At 

the land demired, Graham B. at the laft fummer aiTizes for 

tnouga accompa* 

Hied by 30 years ^he county of Worcejler^ the Plaintiff’s leiTor, in order to 
uninterrupted entitle himfelf to the manor and wafte in queftion, offered 
^^effion. But it evidence that he and the freeholders of the manor had 

that he inclofen proftrated encroachments on this wafte, and alfo that 
the wafte in tight feveral perfons ha^ paid quit rents to himfelf for fimilar 
of the demifed encroachments on the fame wafte. On the part of the 
^n^foffhelef- I^c^ondant, it was in evidence, that the perfon under 
for after the whom the Defendant claimed, had about 100 years ago 
term expired. inclofed three quarters of an acre of Alton Woods, and 
if hiskfforlte*^*^ thereon the mefliiage in queftion: that many years 
leifedin fee of after, and after his death, in 1744, his fon accepted a 
the wafte. leafe of thofe premifes from the perfon under whom the 
. exerdfed leflbr derived title, at one (hilling rent, for three 

right upon one lives, the laft of which Expired about feventeen years 
part of a wafte, before this eje£^ment brought: that above thirty years 
are admiflible in ljjl5 ejeiftment 1>rought, the tenant, without the 

occupiers of an- permiifion of the lord, inclofed another piece of the 
other part of the .wafte, divided from the demifed premifes by the high 
fame wafte. road, which he always occupied, without paying any 
acknowledgment. The one (hilling rent was never paid. 

' But tome evidence was given on the part of the Defend¬ 
ant, though not wholly uncontradiAed, which tended to 
fliew that the lord of the manor had alienated this part 
of the wafte to the commoners, under an agreement that 
^e might inclofethe reGdue, and enjoy it in feveralty, 
which agreement was fuppofed to have been conGrmed 
by a decree in equity. The counfel for the 'Qefendant 
obje^ed to the admiifioii of the evidence of a£fcs done 
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by other freeholders; and alfo contended, that even if the 
Plaintitf were entitled to recover the premifes contained 
in the leafe, he could not recover the land which was 
laft inclofed. Graham B. admitted the evidence, and 
dire^ied the jury, that if the fecond new inclofure was 
made fubrequrntly to the date of the leafe, it muft be 
prefumed, (and mote efpecially if they found the foil of 
the wade to be the property of the Plaintiff’s leffor,) to 
have been taken in with the confent of the leffor, in 
right of the demifed premifes, for the benefit of the 
leffor, after the end of the leafe. The jury found a 
verdi£l: for the Plaintiff for the whole of the pre- 
mifes. 


• x8o8. 
Child 

V. 

WiSWOOD. 


Williams^ Serjt. had in a former term obtained a rule 
nifi for a new trial, partly upon objedions to the evi¬ 
dence which had been admitted, but principally upon 
affidavits which dated that the perfons under whom tha 
Defendant claimed, had been induced to accept the leafe 
for three lives, by a mifreprefentation of the extent to 
which it would confirm their prior claim to the pre¬ 
mifes, a^nind fome other perfons claiming under the 
fame ancedor who made the fird encroachment. 

Bayley^ Serjt. in fliewing caufe, contended that the 
Defendant was precluded by the leafe from conteffing 
her landlord’s title, according to the cafe of Barwick V? 
7 'hompfon^ 7 Y. R, 488. He alfo obferved that if a te¬ 
nant holds land and inclofes part of the adjoining wade, 
he thereby attaches It to the efiate which he holds, andi 
that his fobfequent occupation, though continued for 
more than thirty years, cannot vary the right to it. 

WUliams^ iontrdt obferveTd that In Bamvki v. ^hempfm 
the leafe was ftill fubfiffing at the time of the eje£fment 
broughti and contended that according to the do£lrine 

O 3 recognized 
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iBd8. 

Child 

V. 

WlNWOOO. 


recognized in the cafe of Blah v. F^ter^ 8 X* R* 49<$f 
the eftoppel determined by the expiration of the leafc. 

The Court thought that the affidarita fuggefling cir> 
cumvention were not fu^cienUy pofitivei and obferved, 
that if the Defendant could fubHantiate thofe fadsj tho 
might recover in another eje£lment: and without inti- 
timating that they faw caufe to be diflatisfied with the 
irerdift, or the direction of the Judge^ on any other of 
the grounds taken, they 

pifcharged the Rule. 


May 


Finlay v , Seaton. 


Neither a cer- JT'RESPASS for feizing a cable; The Defendant phatU 
Judg^norTfu*'* ed the general ilFue, and upon the trial proved in 
xeftion on the evidence that he had taken It as a diftrefs for rent due 


roll, is necfiTary 
to entitle a De. 
fendant to double 
eofts, under 


from a third perfon, on whofe premifes it bad been 
placed by the Plaintiff.' Double cofls having been taxed 
for the Defendant under* the diredions of the ftatute 


xt II 2. e. f. 21. Vaughan, Serjt. had obtained a 

/* *!• rule nyi that the prothbnotary might review his taxation. 

Being called upon to fupport his rule, he contended that 


authorize the allowance of double cofts, it was necef 


fary, either that the Defendant ihould previoufly obtain 
from the Judge who tried the caufe, a certificate that the 
,cafe came within this zQ ; or that a fuggeftion flbould 
firfi be entered on the record, whereby the nature of the 
aAion might appear. He urged, that the prothonotary 
could not again try the caufe at the taxation of cofls { 
he could only look at the roll; and upon the roll the 
circnmflances of the caufe of adlion do not appear. If a 
certificate was necefiary, it was now too late to obtain it, 

according 
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according to the do6:rine laid down in the cafe of Grindley 
Holhwayi I Doug* 308^ which arofe on the ftatute 
y Jae, I. r. 5. He alfo contended, that the owner of 
the cable not being the leflee, this could not be confi- 
dered as a queftion between landlord and tenant. 


^1898. 

Cl— 

PlMLAT 


»• 

Ssaroa. 


Maksfibld C. J. This z€t gives the Judge no au¬ 
thority to certify, therefore the omiifion to apply to the 
Judge cannot in this cafe deprive the landlord of His 
remedy. There is no queftton but that the double coils 
are to be paid: the only remaining queftion then is, 
whether a fiiggeftion upon the record is requifite to (hew 
on what ground they are given. But it does not appear 
on the record that the Defendant*has double cods; 
therefore it is not neceflary to fugged on the record, 
that there is a caufe for double coils. It is not neceflary 
that the judgment (hould fpecify more than that a cer¬ 
tain fum is allowed for cod', and then all will be right.; 
and it is admitted that no precedent of fuch a fuggeftion 
is to be found. No fafl was in difpute between the 
parties before the prothonotary} it was not denied that 
the a£lion was brought againd the landlord for a dti'» 
trefsy fo that the prothonotary had fuflicien: information 
for his guidance. 

• 

Heath J. obferved, dui in cafes on the fmall deU: 
e£ls the courts have allowed a fuggeilion to be* made 
on the record, although no fuggedion is given in the 
a£ls. . 

Lawrence J« [Adverting to Vattghanh lad argument.} 
This cafe clearly comes within the a£l, the purpofe of 
which is to enable landlords the better to recover their 
rents. 

Shepherd^ Serjt. cettfrk* Rule difeharged- 


0.4 
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1808. 

(IN THE EXCHEQUER-CHAMBER.) 

Mayti* Morris and Wife v. Norfolk and Another* 

If a declaration ^HIS was a writ of error, brought to reverfe a. judg- 
againft baron and A c^urt of King’s Bench. The Plaintiff 

of the feme con- ^elow ftated m the nrlt count of his declaration, that 
traaed before before the intermarriage of the faid Francu, the De- 
njarriage. allege fendant below, with the faid Mary his wife, they the 

fcma madc'after' Franas and Mary, then Mary Lvttet, made their 
the marriage certain joint and feveral promiffory note in writing, 
to pay the debt, j^^d delivered the .fame to the faid Benjamin and John, 
* * the Plaintiffs below, by which faid note they jointly and 

feverally promifed to pay to the faid Benjamin and John 
the fum of twenty pounds, for value received, whenever 
afterwards the faid Francis and Mary (hould be feverally 
thereunto requefted, by means whereof they and each 
of them became liable to pay to the faid Benjamin and 
John the faid fum of money in the faid note fpecified, 
whenever afterwards they or either of them (hould be 
thereunto requefted. And being ft liable, they the faid 
Francis and Mary, afterwards, and after the intermarriage 
of the f/ndBxaxieienmth*ihe faid Mary, and before the pay¬ 
ment of the faid fum of money in the faid note fpecified, 
undertook to pay the fame upon requeft. The fecond 
and third counts averred, that the faid Mary, before her 
intermarriage with the faid Francis, was indebted to 
the faid Benjamin and John in the Aims of twenty pounds 
Vor fo much money by them, before that time paid, 
laid out, and expended for the ufe of the faid Afary, and 
twenty pounds for fo much money by the faid Mary be¬ 
fore tha| time had and received for the ufe of the faid 
Benjannn and Johns and that, being fo indebted, they the 
feid Fronds vaAMory, in confderatifin thertaf, afterwards, 

and 
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and after her intermarriage with the faid FraneUf under¬ 
took to pay the fame upon reqaeft. The breach ftated» 
that they had refufed to pay, although fo to do the faid 
Mary before her faid intermarriage, and the faid Pranm 
and Mary fince, had been often requefted: but that to 
pay the fame the faid Mary before her faid intermarriage, 
and the faid Francis and Mary fince, had wholly re- 
fufed, dtc. 


t8o8. 

Morris 
and Wife 


Norfolr 
and Another. 


The Plaintiffs afligned for error, ift. That the pro- 
mifes and undertakings of the faid Francis and Mary in 
the faid declaration mentioned, whereupon the faid Ben* 
jamin and John had recovered their damages, were, as 
to the faid Mary^ void in law} for that the fame were 
in and by the faid declaration alledged to have been 
made by the faid Francis and Mary, after the intermar¬ 
riage of the faid Francis with the faid Mary s and that 
the faid Mary could not, after her intermarriage with the ^ 
faid Francis, legally make any promife. adly. That 
judgment was given for the faid Benjamin and John to 
recover their damages upon all the prmifes and under¬ 
takings in the faid declaration mentioned; whereas in 
the fecond and laff counts of the faid declaration, it was 
alleged, that the faid Mary, before her intermarriage 
with the faid Francis, was indebted to the faid Benjamin 
and John in the fums therein refpedlively mentioned} 
and that being fo indebted, they the faid Francis and Mary >« 
in conf deration thereof, afterwards, and after her faid in* 
termarriage, undertook and promifed the faid Benjamin 
and John to pay to them thofe refpe£live fums of money , 
upon requeft, but no fufficient or adequate confideration 
was ftated in thofe counts for the prpmifes and under¬ 
takings of the faid Francis in thofe counts mentioned. 
3 dly, That there was a miijoinder of counts; the De¬ 
fendants in error having declared againft the Plaintifib 
in eno|;[jRgoiot makers of the promiffory note mentioned 

in 
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!a the fiift count} and the debts mentioned in the two la(t 
counts^ which it was therein alleged that the faid Francis 
and Mar;f promifed to pay, being the feparate debts of 
the faid and eontra6;ed by her before her mar¬ 
riage with the hiA Francis* 

The cafe was argued in HUary term laft by Peals for 
the Plaintiffs in error. If the promife of the ferns covert 
alleged in the firft count is held good, ihe is permitted 
to promife to difcharge the feveral debt of her hnlband, 
eontra^ed before his marriage upon this note. But 
it is not neceiiary to argue from this monffrous confe- 
quence, for it is well known that a married woman can 
enter into no coptra£t at all. Bidgood v. ‘Way and wife^ 
2 BL 1236. was an action brought by the hufbaod and 
wife jointly, for ufe and occupation, and money had and 
received. Shynner C. B. laid it down that no contract 
could be Aiade with a married woman, and that no pro- 
snife, either exprefs or implied, gave any intereft to her. 
If the wife in that cafe could not, after marriage, con¬ 
trail that the Defendant might occupy her land, neither 
can (be make fuch a promife as is here dated. Hill v. 
HUlt 2 Sir, 1Q94. An ailion was brought by the huf- 
band and wife for wages earned by the wife before mar¬ 
riage: it was attempted to give in evidence an admiflion 
made by the wife after marriage, that (he had received 
20/. Pratt C. J. held that it was not admilhble againflL 
the hufband and wife. Alban v. Pritchett^ 6 T* R* tfSo. 
is a dill dionger cafe; for that was an ailion brought 
by the wife as executrix; yet her declaration, affeiling 
her huiband’s rights, although arifingyurr uxoris, was 
held to be inadmiflible. 2. The common form of decla¬ 
ration in thefe cafrs is, to allege that the wife before 
marriage became indebted, and being indebted, pro* 
mifed to pay, and then intermarried; and upon the in- 
termaniage the liitHlity of the hufband arife5,*aiid upon 

that 
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that liability his fubfequent promlfe is ptoperly alleged. 
Rut in this inftance the fecond and third counts ftate a 
pr'^inifc m«Je by the huiband without (hewing any con* 
ridfr:)tiori tor it. It is neither alleged that the wife pro* 
mifed to pay before marriage* nor that the huiband was 
liaok after marriage. If a wife dies* the huiband ceafes 
to be liable for her debts contraded before marriage. 
X iS0. Ab, 351. G. %. F, N. B, 120.} therefore it mull 
appear on the face of the declaration* that his promife 
was made during his liability* and not after it had ceafed. 
7 T. R. 349. Mitchinfon r. Hewfon, Indebitatus ajfum^t 
for work and labour performed for the Defendant’s wife 
before her intermarriage | and the declaration was held 
bad* becaufe it ftated the debt of the wife* and the pro* 
mife of the huiband* without any conGderation moving 
to the huiband for that promife; and although that cafe 
appears to have been decided on the ground that the wife 
had been improperly omitted* who is here made a party 
to the fttit* the whole of the argument on both lides 
turned upon the objedion ariGng from the want of fome 
new conGderation to fuftain the aOion ag^inll the huf- 
band. 3. The huiband might be fued alone on the 
caufe of a£Iion alleged in the Grft count} he could only 
be fued jointly with his wife on the caufe of a£tion al-- 
ledged in the two lad counts. Thfs was fo held in tht 
cafe of Rofe v. B&viler^ i H, Bl. 108. 2 Wtlf» 227. 
Switlutt V. Vmcent and Swithin v. Vincent and wife t \h€ 
Court refufed to confolidace the two actions* becaufe the 
wife was not liable for words fpoken by her huiband. 
So* neither here is the wife liable on the note of her 
huiband. 


1808. 

MoSRtS 

and Wife 

V. 

Norfolk 
and Another. 


Denman for the Defendants in error. The cafes of 
fiiU V. /fi//* and Alban v. PriteheUt arc not inconfiftent 
with this judgment. The criterion of the propriety of 
this judgtffeut i$) whether the action wpuld furvivc agatnd 

the 
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iSot. 


Mohris 
und Wife 
v» 

NOftVOLK 
and Another. 


Ae vrUe tolely, U hci Kulband vttit to d\c pending t\ve 
Cult. Undoubtedly it would {urvWe. Even the cafe o£ 
MiUbinfan v. Hewfm proves that the wife rauft be fued 
where the debt accrued before marriage; and this de¬ 
claration only dates the continuation of the joint liability 
of httfband and wife which exifted before the marriage. 
The wife’s promife is not in all cafes a nullity: in fome 
cafes it mud neceflarily be valid, for if a debt is barred 
by the ftatute of limitations, there, a fubfequent promife 
made by the hulband and wife will take it out of the 
ftatute { if this were not fo, in the event of the hufband’s 
dying before the wife, the debt would be loft, and there 
would be a complete failure of juftice} for the promife 
of the hufband alone would bind himfelf during their 
joint lives, but without foms new confideration perfonal 
to himfelf, fuch as would make the a£)ion furvive againft 
his executors on his own death, his foie promife would 
not bind himfelf after his wife’s death; nor would it bind 
her after his deceafe; and as it is clear that the promife 
of the wife alone, made during coverture, will not revive 
the debt $ in all cafes of marriage, where the debt is 
more than fix years old| it would be impofiible during 
the hufband’s life fo to revive it that it might furvive 
againft the'wife, unlefs their joint promife would fuHice. 
2. Ah the books agree that the huiband (hall be charged 
with his wife's debts incurred before coverture. And 
the* pra^ice certainly has prevailed, that, in an aflioii 
againft the hulband and wife jointly, the hulband may 
be arrefted and detained till he has put in bail for both. 
This is founded on his liability} au a^ual promife to 
pay his wife’s debts is not neceflary. 3. There is no 
raiQoinder of counts. It is Hated in the lirft count, that 
the wife was fcverally liable before marriage, and in the 
two laft, that (he was folely liable before marriage; and 
fince It altars by the declaration, that the hufband is, 
i& each count, f^d in refpcA of his wife for a debt due 

from 
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horn tlie VvCe Wote mMmge, t\\E Coon vriE fu^pott 
the judgment, by rejef^'mg that part of the count which 
alleges the joint contra£i S as was done in the cafe of 
Rees V. Abbott 2 Cewp. 832. The joining of ihefe 
counts on the record proves that the Plaintiffs have made 
their elediion to fuc the Defendants on the feparate claim 
againd the wife. 

Peake in reply. If immediately before the expiration 
of fix years the hufband promifes to pay, in confidera- 
tion of forbearance, that is a good confideration, perfonal 
to himfelf, and his promife will, after his wife’s death, 
bind himfelf and his executors. It is true^ as tlic argu¬ 
ment dates, that if he piomifcs after the fi» years ex¬ 
pired, his promife will bind himfelf only during the 
joint lives of himfelf and his wife} and that in neither 
cafe could it, after his deceafe, be given in evidence agiind 
her. But although in the latter cafe the adlon would 
not furvive againd either: not againd the wife after 
the hufband’s deceafe, becaufe during his life flie was 
incompetent to contra£l or promife; and he is incompe¬ 
tent to bind her after his deceafe S nor againd him, be¬ 
caufe there is no new confideration to extend his liability 
beyond her life: yet it does not fol^pw that a joint pro- 
raife would be more effectual. If fuch a promife wduld 
be valid during his life, it could be given in evidence 
againd the wife after his death: and much greater in¬ 
conveniences would accrue from this confequence, than 
from the other; for the hufband's influence might often 
be perverted to oppreflive purpofes, as in favour of cre¬ 
ditors againd the wife. 

Mansfield C. J. defired to be informed whether any 
cafes were to be found, in which declaration on a pro- 
miflTory note had omitted to date any ojfumpjit bcfidcs 

chat which was contained in Ae tei^r of the note. 

I Siarkey 
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MotLKtS 
and Wife 
o. 

Kokfolk 
and Another* 
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l98o8* 

Morris 
Riid Wife 
v> 

Norrolh 
and Another} 


Siarkfyv* Cheeftnan^ l Sa/I. laS* S. C. Carth* 509. wad 
mentioned as in point. Bijlty r. Stafford, Palm. 31a* 
and AUberry v. Watty, i Str. 229. which cites 1 Sid* 
224. were alfo cited. 

On this day, the Court, without adverting to the two 
laft obje^ions, - gave judgment for the Plaintiff in error 
upon the firft. 

Judgment reverfed. 


May 17 . 

The two fure- 
tiea in a replevin 
bond are toge¬ 
ther liable only 
to the amount 
the penalty in 
the bond} and 
the cofta of the 
fuit on the bond. 

If the Flaintiir 
in replevin is 
nonfuited, the 
Defendant is not 
bound to have 
his damages af* 
leffed by the « 
jury under ff ty 
Car, a. c. 7. or to 
take the earliefl: 
noroent to pro- 
fecute his writ ie 
retorm hahendo. 

And he may 
again diftrain 
the fame goods 
for rent fubfe- 
quently accrued} 
adlion againft the 


Hefford V, Aloer. 

'J^HE Plaintiff having in January 1807 dillrained the 
goods of Bride his tenant^ for rent due at Chrijlma: 
18069 Bride replevied, and the Defendant and his brother 
became the fureties in the replevin bond. Bride fued in 
replevin, and was nonfuited. He afterwards became a 
bankrupt, and his aflignees on the 30th December 1807 
were proceeding to fell his goods, when the Plaintiff put 
in his claim for a yeaPs rent, accrued fince the rent di- 
drained for, which the afftgnees undertook to pay, on his 
perqaitting the fale to proceed. The avowant had fued 
out his writ de retorm babendo on 28th November 1807, 
and on 26th January 1808 he delivered it to fhe fheriff^ 
who thereupon returned an eloignment $ upon which he 
took an affignment of the replevin bond, and brought an 
a£fcion thereon and delivered feparate declarations, and 
proceeded to fign judgment, and to fue out feparate writs 
of execution againft the Defendant and the other furety. 
Cor 50/., being the amount of the penalty in the replevin 
bond, and 10/. ir. being the feparate cofts of each 

previoufly to executing his retorm babendof without, waiving his 
furetki in the hmd. 

Defendant, 
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Dcfeadsint. He delivered the writs to the (beriff, with 
dire^ions not to levy more than 96/. in the whole; 
being the amount of the rent originally diilrained for^ 
and the colls in both the aflions; however, upon fome 
communication taking place between the parties, the 
FlaintilF received of the Defendants under this execution 
the fum of 70/. 2s, only, confining of 50/. the penalty in 
the bond, and 20/, 2j. for the colls awarded againft both 
thefe Defendants; but without abandoning his fuppofed 
claim for the amount of the rent and all the cods. 


1808. 

Hsffoxd 


V* 

Algsx* 


Marjhall Serjt. had on a former day obtained a rule 
nt/t for returning to the Defendants the money fo re¬ 
ceived; upon the ground that the plainiilF having nei¬ 
ther proceeded on the ilatuie to value the didrefs, nor 
availed himfelf of the opportunity which he had of re¬ 
taking Brid^i goods under hid writ of rttorno haheudo^ 
could not, after con fen ting to tl.e fale by the afhgnees, 
now refort to the fureues in tlie replevin bond, for any 
fum whatever. 


Vaughan Serjt. in (hewing caufe sgaind this rule 
obferved, that the rent which the allignees undertook 10 
pay, was not the rent originrdly diilrained for, hut was 
rent fubfequently^accrued. He fuppofed that the Plaintifi*, 
having obtained feparate judgments, was entitled to fue 
out a feparate execution againlt each for 60L 1/., the pe¬ 
nalty and cods, which amounted to 120/. 2s. in the 
whole, and that therefore he wrs well entitled to levy 
the fum of 96/. which he claimed. {Latorence J. ob¬ 
served, that there was only one penalty in the bond, and 
therefore under the two executions the plaintiff could 
levy only the fingle fum of 50/., and the cods of fuing 
both fureties on the bond ; and he had already received 
that amount.] Vaughan fuggeded that on the authority 
of Waterman v. I'ea, 2 Wilf, 41. the fureties are liable to 
a greater Extent than the penalty in the bond. In the 

cafe 



■250 



Hetfor* 


V. 

AldER- 
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cafe of Lord Lonfdalt ▼. CUfurcb, 2 7 *. iS. 388. it was 
held that an obligee might recover to a greater amount 
than the penalty. 

Mor/ballt eontrd. The Plaintiff in replevin being non« 
fuited» the jury then fworn ought to have affeffed the 
damages and the value of the goods. But although that 
courfe was not purfued, yet inafmuch as the plaintiff 
could at ail times have had his writ de retorno hahendo at 
his pleafure, he ought to have retaken the goods in the 
hands of the affignees. The cafe of Waterman v. Tea 
has been overruled in that of Evans y. Brartder, 
2 H. Bl. 547. 

Mansfield C.^ J. The only queftion is, whether by 
this proceeding with the aflitgnees, the Plaintiff has waived 
his right to fue on the replevin bond. If I could have 
a doubt on that fubjeff, the defendant by the terms of 
the negociation, which, according to the affidavits, took 
place when the money was paid, has admitted the right 
of the plaintiff to the penalty in the bond. The cafe of 
Lord Lonfdaley. Church has been overruled by the fubfe* 
quent cafe of Wild v. CJarkfon, 6 T. R. 304. In the 
common cafe of a bond in a penalty, conditioned to pay 
a fmaller fum, it was held very reafonable to calculate 
intefelt on the fum fecured by the condition ; but when 
(he principal and intereff equal the amount of the penalty, 

' the intereft muff thenceforth ceafe: therefore, in a court 
of equity, a note of hand is a better fecurity : I was of 
counfel in the cafe of Knight v. Maclean^ which was 
. argued before Lord Thur/dw, chancellor. 3 Bro, Cha* 
Co. 496. in which this dodrine of Buller J. was cited 
and very much difcuffed. 

Heath }. This point is well fettled. There is ne 
ground for the motion in any point of view* 


Chambrje 
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Cfiamore J. The PlaintifFwas not entitled in refps£t 
of the hrfl: diftrefs, to ftop the fale by the affignees. ‘At 
that time he had no lien whatever on the goods in refpe€b 
of the fitft diftrefs. He had a right to didrain again for 
the fubfequent rent; that right he was at liberty to waive, 
and in refpe£t of it toconfent to the fale of the goods. 

Rule difcharged. 



llEFPoao 


V. 

AlOEKt 




Mann v. CALOtv and Another. 


//Itv 


V 19. 


was a fcire facias againft thc^bail on a recopni- lv\ fire facias 

zance which had been taken in an a£lioii of debt the bail, 

upon a judgment for 300/. 7 'he declaration was in the ■’ * 

ufnal form; and fuppufed the oblii?alion of the rccorni- ‘ . 

* • ‘ it-cord tlironyh 

zance to be, that ihc bad (hcu!.l far.fy the debt and ,i i i-n' Mii n of 
damages.'* But upon a plea of;/«/ t/W trcjrd, the 'iho-r of 

iiizance appeared to be for payment of the ^ civjrt, the 

, , . f r 1 ' I /T /'L-. • ‘ Cintrt will pfr- 

Oidy, upon this r uler of the recfrd, Marj/jaU iScr]^., upon 

the authority of Rnjlall v. Straieny i U. B. C. 40. '«nd ni/jnee to be 

Petrie v. Hannayf 3 iT. R, 659s obtained a rule niji far amcBclcd. 

amending the entry of the recognizance, by inferiin«^ 

before the word damages ’* the <nvirds ** the debt am?.’* 

contending that this was a mere mif'/rifion of the c^Iirer, 

and that the Court was empowered by Jl. 8 H. 6. <• 15. 

to amend the mUpririons of their clerks. * 


Runnington and V^aughan Scrjts. contray fiiewed cauGs 
inJianUr. They endeavoured to cliftinguilh this from the* 
cafes cited; firll, becaufc this was not an atlempt to 
amend the proceedings, but to amend the record itfelf; 
and next, becaufc neither of thofe cafes was the cafe of a 
proceeding againft the bail, and it was a principle in the 
pra^ice of this court, not to permit amendments in pro« 
ceedings againft bail, who mull be prefumed to besaconu- 
VoL. I. " R fant 
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i8o8» 

Mann 

V. 

CaloW' 


faiit of the nii(lake» and to rely on it for their defence $ 
otherwife, it mud be fuppofed, that they would have fur- 
rendcred the defendant. Gny v. JeJfierfont 2 S/r. 1165. 
HiilUrv.Fr^t 1 401 . In the cafe of Fultvood v. 

Anntfs^'l Bof» and PulL 3:21, Lord Alvanley faid, that 
** the court w^ould not in their difcretiou amend any error 
in the proceedings againd the bail, of which the bail are 
entitled to take advantage.’* So, Stephen/on v. Grants 
2 Nevf Rep. 103. In the cafe of Perkins y.-Peiitt^ 2 Bof. 
& PulL 27jf. the Court faid there was nothing by which 
they could amend; and Rooke J. once cxprefled a doubt 
whether the Court had entirely concurred with I.ord 
Eldan^ when in that cafe lie alferted, that the Court had 
a difcretionaty pouter to amend proceedings againd the 
bail* 


Manssield C. J. In the cafe of Stephenfon v. Grants 
•the Court thought the PlaintilTs condu£i had been 
grofsly wrong; but they faid, that though bail were to a 
certain degree favoured, it was not to be underdood that 
the Court would never permit an amendment in proceed- 
ings againd bail. In the prefent cafe it would be very 
extnordinary if they would not permit an amendment, 
for it is to amend their own acl. The argument againd 
it fuppofes, that when‘the bail are taken, fomething paiTes 
concerning the debt and damages. But the entry in the 
*filazer*s book is merely this. ** 29th May 1807, Paul 
<( Calow and Edward Barker were added as bail in this 
caufe, and judified in open court in 354/. each, and 
,•* were allowed.” Afterwards, when proceedings are to 
be had againd the bail, the officer from this memoran¬ 
dum males out the recognizance in form. An applica¬ 
tion is now made to amend by adding that, which the 
bait have in truth undertaken to pay, that is, the debt 
lor thefe bail were at fird taken in the fame manner as 
all other bail % the midake was afterwards committed in 

making 
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making out the formal inftrument, and It would be mon- 
(Irous if this omillion fliould tender the acknowledgement 
of the bail a nullity. 

Heath J. One principal reafon why the courts have 
been adverfe to amend a feire facias againft bail, is that 
the bail may have time to furrender their principal; for 
if they furrender him, the Plaintiff has fatisfadion for 
his debt i but there is no ground in this cafe to believe 
that the bail would ever furrender their principal; be- 
caufe, if this midake is fatal, the effecl of it is, that al« 
though the bail Ihould not furrender him, they would.be 
liable only to a very trifling extent. % 
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1808. 

Mamn 


V. 

Calow, 


Lawrence J. In this cafe there certainly is enough 
to amend by, in the minutes of tHe offirer. When bail 
are put in, nothing is faid either about debt or damages 
the entry is, to pay the condemnation money and cojis. The 
ofliccr afterwards, upon reference to ihe writ, fees whether 
the a£iion be debt or cafe, and draws up the recognizance 
accordingly, 'rhere arc two things then, which are in- 
ilrudlioiis iorthe officer, the v^rit and the minute, and it 
would be mod monllrous if by this negle£l of his the 
party (hould be deprived of his remedy. . 

Chamurh j. There are the fame indru£tions from 
which the officer may fupply, the omiflion in this in¬ 
dance as he has to draw up the recognizance by in all 
other cafes: the form of the verbal acknowledgment of 
the bail is in all cafes the fame, and the minute which is 
made of it in the filazei’s book is fufficient authority for 
the amendment. 

Rule abfolote, the Defendant having liberty to plead 
ds novo. 


R a 
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Charles and Another v. Marsden. 


IHsnotofit- ^HIS was an action brought by the PlaintifTs as iii- 

an aiUo^brthe »i«rfees of a bill of exchange drawn by Athwfon^ 
indoifer of a bill againft the acceptor. The Defendant pleatletl that he 
of exchange, to had accepted the bill for the ufe aiui accommodation of 
plead^tl^a^it was jitktnfony and withbut any confidcrati«'U whatfoever for 

accomnfodaiimf fame, and that afterwards, and af:er the time wl)en 
the bill became due and payable, Atk'iujlu indorfed it to 
the Plaintiffs, they well knowing at the time of I'uch in- 
dorfement, that it fiad been and wns fo accepted by the 
Defendant for the ufe and accommodation of Alkitifony 
and that the Defendant had not ever rtevived any confi- 
deration whatfoever for th: fime. The Plaintiffj replied, 
the country and a proteUation of the infufliciency of the pleaj, that 

where to the Atkinfon indorfed the bill to them before the time w'hen 
Court, became duv”, and not after, as the Defendant had al- 

tions are not to . they prayed, might be inquired of by 

br pleaded as ]thecountiy. The D-fcndant demurred j and afligned 
)for caufe that the replication concluded to the country, 
whereas, inafmuch a«!/he Plaintiffs had offered an iflUe 
• only on one of the fadls fet forth in the plea, and not on 
all, they ought to have concluded their replication to the 
Court with a veiihcation. 


of the drawer, 
without confi- 
deration, and 
was indorfed 
over after it be¬ 
came due. 

Where a plea 
ihall conclude to 


(liain pleas. 


Serjt. in fupport of the demurrer, and Skiph^rd' 
Serjt. conira, largely iiivcfi.igated the doiirinc upon this 
queflion, as it is to be collected from the fevcral cafes 
of l^edgef V. Sandir/^ 2 R. 439* Baynham v. MaL^ 
tktiost 2 Sir. 87 j. Clurhe v. GVr//x, f IViUiamds Saund. 
103. h.n. Sandford v. Rogers^ 2 kVitJ. 113.1 better re¬ 
potted by Bulkr^ J. 2 T. R. 443. Smt/j v., Dovers, 
Dough (whichj per Dawrence J., has been over¬ 
ruled,) 
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ruled,) Hayman v. Gerrardt i Williams*s Saund. io2., 
the cafes colleilied in the note there, and the rule pro- 
pofed by the learned editor. But the Court fug);e{led a 
doubt whv ther the plea could be fupparted, and dellred 
them to turn their attention to th.it qucilion. Bejl con. 
tended on the authorities of Brown v. Davisf 3 T. R. 80, 
Boehm V. Stirling, 7 T, R. 423. and Taylor v. Mather, 
3 T. R. 83. n. that the plea Hated a fulGcient defence to 
the adtion. 


• 1808. 


Charles 

V. 

Marsdin. 


Mansfiut.d C. J. There Is no allegation of fraud in 
this plea, nor any averment that the PlaiinilF did no^ 
give a valuable and full condderation for this bill: it 
mull therefore be prefumed that lie did, and that there 
is no fnud in the traiifaclion : he receives the bill from 
the proper hand which was entitled to have the polVcf- 
fion of it, llie ptrfon to whom it was payablr. It is not 
neceiTarily to be Inferred, bec.tufe it was an accommo-^ 
dation bill, that there was an agreement nor to negotiate 
it after it became tiue; but if there was ficii an agree¬ 
ment, it was the iJefvisdani’s own fault that tlie hill was 
outftanuiiig i for cveti fuppofiiig that the drawer lud 
undert'ik 11 to piovide for the payment, wlien the bill 
became due, the acceptor hail a right to requ:rc that it 
fhould be given up. It happened ilirnu,»h his peruiiill ni 
therefore, if the bill gave the drawer any power 10 de¬ 
lude the indorfee. None of the cafes cited go fo far as- 
to fupport this plea. 


Heath J. In this cafe there was no inconvenience 
or mifehief to tlie party. 


Lawrence J. I remember a former cafe of a (ham 
plea, where the pleader had raifed a quellion of great 
diHlculty, and it being fuggefled that it was a (lum 
plea, the Court required an affidavit of the truth of the 
pleaded, confidering it a moH grofs contempt to 

R 3 put 
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put queftions of difficulty in the (hape of a fham plea. 
Upon this intimMion of the fetling of the Court, the 
plea was afterwards abandoned, and the debt was paid. 
Not indeed that there is any difficulty in this queftion i 
for none of the cafes cited go the length contended for. 
Where a party has obtained the bill by fraud, or where 
'there is any prejudice to the drawer, thofe cafes apply; 
but unlefs in inftaiices of this kind, the acceptor is not 
relieved. This cafe may fall within fome general ex- 
preffions which have been ufed by the Court in giving 
judgment, but thofe expreffions are always to be taken 
with reference to the cafes to which they were applied. 
One was a cafe of clear fraud ; another was a fmuggling 
tranfaflion. In the prefent cafe, it is to be fuppofed 
that the party perfuades a friend to accept a bill for him, 
becaufe he cannot lend him money. Would there be 
tny obje£tiun, if, with the knowledge of the clrcum- 
ftance that this is an accommodation bill, fome perfon 
fhould advance money upon it, before it was due ? Then 
what is the obje£llon to his furnishing the money on it 
after it is due ? for there is no reafon why a bill may 
not be negotiated after it is due, unlefs there was an 

[ agreement for the putpofe of reftraining it. But if there 
had been fuch an agrec'ment, it (hould have been ftated 
in the" plea, and it might then have been a defence: but 
that is not fo here. This bill then mutl be prefumed to 
be given in order that the party may raife money on it 
in the ordinary way. 1 fee nothing in the tTanfa£lion 
prejudicial to the acceptor; and the plea is bad in fab* 
ftance. 

Chambke J. This plea is bad in fubftance. It was 
never meant that the Defendant fhotild have any confi* 
deration for the bill. If he had lent money, it would 
have been wltltout confideration : but he could not per¬ 
haps lend money i he therefore lent s hill. He is 'hot 

hurt. 
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hurt, if he eannot be called upon before the time when 
the bill is due. There is no fl-aud or coliufion : the in- 
dorfer receives this, as he would receive any other bill.' 
1 cannot fee any reafon why, becaufe there was no con* 
fideration, the bill (hould therefore not be negotia¬ 
ble. The other queftion would require much examina¬ 
tion, and would render it nccelTary to go through the** 
cafes, fome of which appear to clalh, and it might be 
didtcult to reconcile them, but it is unneceiFary to give 
any opinion upon that point. 

Judgment for the IMalntlif. 


,1808. 


Charles 

v\ 

Marsden. 


TouLMiN v. Anderson, 


May 


‘^£"'1118 was an action upon a policy of infurauce. It docs not ne- 
cffc^lted on the lliip Adiona and her cafjjo at and from* increafe 

the CaptofGocd Hspe to Buenos Ayres. Upon the trial convey 

of this caufe at the Sittings after Michaelmas term laft, prifnncrfi of war 
before Chambre J. and a fpecial jury, it was proved that the veffcl in- 
Hoplry had put goods,- confiftmg chiefly of BritiJIs manu- 
fa£i:ures, on board the (hip, at the Cape^ during the firll within the limit a 
week in September 1806. On the.i oth of the fame mont^^f the South Sea 
he dircftcd the PlaintilFs to effeft the inl'urance. * 'Ihrec Company’s char- 

Spanijb naval officers, then rclident at the Cape zp P"-^leftit'fs'Hccuf«d 

foners of war on their parol, obtained from Sir David by them. 

Baird, who exercifed the chief command there, a per- Theft.47 G.3. 

miffion or order, that they might pafs over to South''f 

* /or ^ lizes, from 

17, i8a6,the 

trading to any places which then were, or fliould thereafter be, under the dominion 
of His Majefty* Buenos Ayres was taken by bis majefty’s troops in the preceding 
year, and retaken on rath Au^ujl 1806. Held that an adventure to Buems Ayres% 
commencing in the ftrft week of Septetnber 1806, was illegal, and the policy on it 
void. 

Whether European goods oaay be tranfported from colony to colony within ftat. 
Jj Car %.c. i-f. 6., qtuere. 

A lofs by barratry is well alleged, though the proof is, that it happened by the 
•f an enemy and by barratry jointly. 

R 4 America 
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1808. America in this veflcl: but they were informed by him, 
^ confider themfelves as prifonersof 

f, i war, and were enjoined upon their arrival to appear bC'* 
Anderson. \ General Beresford, who then had a command in 
\ South America, in order that they might be exchanged by 
him for Englijh prifoners. But it did not appear that 
this circumdance was communicated to the captain of 
the fliip. They were accordingly received on board, 
where they had their paiTage gratuituufly. They were 
not fearched, nor fubje£letl to any redraint during their 
voyage. The veflcl failed, and had nearly arrived at 
the Enghyh bank of the river Piate, when the Spaniards, 
being armed with dirks which they had concealed, togc> 
ther \vith four EngVijh mariners, overpowered the mafter 
and the rell of the crew, ran the fliip aground, and 
efcaped. The vclTJ, with a part of the goods, was af¬ 
terwards burnt, to jnevtiit capture. The declaration 
, alleged, thati;ertain of the mariuers barratroufly took the 
fliip liom the mailer, and ran her aground, and defened 
her, and that the mailer burnt the ihip with the cargo, to 
prevent her falling into the hands of the enemy. The 
Defendant’s fubfcriptioii %o the policy was admitted. 
The order of council of the i /th of SipUmher i8c6, pur- 
* porting to I.-galize this,trade to Buenos Ayres, was pro- 
educed in evidence. No licence for this adventure had 
been obtained from the South Sea Company. 

Be/t Serjt., for the Defendant, made the following 
amongil other objedlions to the right of the FlaintifF to 
recover. Firft, that the owner, by taking the Spaniards 
on board, had materially increafed the rifle of the ad¬ 
venture, without the confent of the underwriters, 2dly, 
That the (hip was not loll merely by the barratry of the 
crew', as alleged in the declaration, but principally, or at 
lead in part, by the hoftile a£l of the Spani^j pyfoners, 
3dly, That this adventure was illegal, as being an in^- 

fringemeut 
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fiingement of the rights fecured to the South-Sea Com* 
pany by the ftat. gJm. c. 21., and that this objection 
was not done away by the ftat. 47 Geo. 3. /^. 1. e* 23. 
for two reafons. i ( 1 , Bccaufe that llatute purports to 
legalize the trafltc therein mentioned, only from the 
17th of September whereas thefe goods were laden 

on board in the firft. week of that month, and the policy 
attached from the i oth of the fame month; and adly, 
becaufe Buenos Ayres having been retaken by the enemy 
on the f 2th of Auguji in the fame year, was not at the 
time of pafling that a£l;, a phee belonging to, or in the 
poflt'flion, or under the dominion or protedlion of his 
majefty.” 4thly, That fuppofitig l.uenos Ayres was to 
be coiifidered as a Britijb colony, this Adventure was ren¬ 
dered illegal by the flat. 15Car. 2. c. 7.y}.6& S.which pro¬ 
hibits goods, the produce of Europe ^ from being imported 
into any colony from any other country, except immedi¬ 
ately from Great Britain. Chnmbre]. was of opinion, . 
that the taking the prifoners on board did not iiecelTarily 
vary the rilk, but left it to the confideration of the jury, 
whether the circumllauce had increafed the hazard in 
this inftance; he alfo thougl^t that it was immaterial 
whether the Spaniards or the Englips mutiiirers firfl: fug- 
geded the a£f of piracy; if the nyiriners in fa£l did mu¬ 
tiny, it was barratry. The jury found a verdid for the 
Plaintiff. 

Beji Serjt. in the lail term had obtained a rule nifi to 
fet afide the verdidf, and enter a nonfuit, upon the feve* 
ral objections above dated. 

I 

Shepherd, Lens, and Vaughan Serjts. on a former day 
in this term fliewed caufe, and BeJi and Onjlow Serjts^ 
were heard in fupport of the rule: as the principal ar* 
guments which they uf«d are referred to in the judg¬ 
ment, they are here omitted. 
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After time lalun to eonfider, 

]Mamsfi|[LD Ch. J. now delivered the opinion ot the 
Asdersom. Court. 

This cafe arofe upon a contradl of infuraiice. The 
policy was upon a voyage from the Cape of Good Hope to 
Buenos Ayns. The declaration alleges that a lofs has 
been occafioned by the barratry of the mariners. The 
lofs being clearly proved to have happened^ and all the 
evidence having been produced which is neceflary to 
entitle the PlalntidT to recover, and the jury being of opi¬ 
nion upon the fadls that he ought to recover, feveral 
obje&Ions have been made for the purpofe of fettitig 
aCde their verdi^, and entering a nonfuit. Firil, much 
iirefs has been laid on the taking on board of three Bpa^ 
nijh prifoners of war, who were on their parol, and who, 
as it appears, were taken on board by the permiffion of 
. the governor then refiding at the Cape^ and for the pur¬ 
pofe of being delivered up to the Engli/b commander in 
chief in South America, in order to be exchanged for Englijh 
prifoners. The foundation of this obje^ion is, that the 
taking thefe three prifoners on board altered the rilk of 
the underwriters, ant} confequently put an end to the 
contra^ of infurance j but as to this, we have no me- 
dium'-tbrough which we can form a judgment of what 
might be expe^ed, or what was likely to be the conftr- 
' quence. In many cafes the taking three fuch perfons 
on board might be of great ufe. It is much the pra^ice 
for veiTcls to approach an enemy’s coafl: with a''prifuner 
•or two on board, under a pretended flag of truce. It 
was fufpe£ted that thefe prifoners were the authors of 
the mutiny, but it was not proved. As it is not (hewn 
that the giving a palTage to thefe perfons mud neceflarily 
increafe the rifle, we can form no judgment on this head} 

■ the queflion was properly left to the jury, and they 
thought that the riik was not theitby iucieafed % the oh- 

je^ion 
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je£t;ion therefore can have no weight here. It was alfo 
objeded, that the voyage was illegal on two fsveral 
groi^ds: the firft is, (hat the fending the goods infured 
from the Cape to Buenos jiyres, is contrary to the general 
laws for the prote^ion of Englijb navigation, which pro¬ 
hibit the fending out any European goods to the Planta¬ 
tions except In Briiijb flaps. The wotJs of the flatute 
15 Car. 2, c. 7 ./. 6. are very general, that “ no commo- 
dity of the growth produflion or manufa^ure of Eu~ 
rope (hail be imported into any land, ifland, &c. to his 
** majefly belonging, or which fliall hereafter belong 
** unto, or be in the polTcflion of, his niajefly, in jf/ia, 

** Africa^ ox America^ [Tangier ovAy excepted,) but what 
*f (hall be bond fide and without fraud laden and (hipped 
“ in England^ Wales, or the town of Berwhk-upon-^ 

** Tweed, and in Engli/b-hxiWl (hipping, and which (hall 
be carried dire£lly thence to the faid lands, lAc. and 
** from no other places, or place whatfoever.” Thefe 
words extend the prohibition not only to the plantations 
then belonging to his majefty, but to all which (hould 
thereafter belong to the crown of England. It has been 
contended by the Plaintiff, that thefe goods might be 
legally exported from Great Britain to Buenos Ayres, al¬ 
though they (hould go by the way«of the Cape, and touch 
there'; and that this being fo, it would make no ditlinc- 
tion whether they were landed at the Cape, and .kept 
there for a time, or whether they were immediately car¬ 
ried on to the place of their ultimate deflination ; that 
the policy of the a£I: would in either cafe be fubilantially 
fatisfled, by making Great Britain the general depdt and* 
port of delivery of all goods going out to the colouies. 
But it would be difficult for the Plaintiff to get rid of 
this obje£lion; for although upon inquiry it has not 
been difeovered that any fentence of condemnation has 
been pronounced in the admiralty court, or court of ap- 
peal| on the ground that a fliip has carried European 
* “ produce 
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Tculmik 

V. 
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produce from one colony to another; and though there 
is reafon to believe that it has been generally underftood 
in the mercantile worldi that goods iatided on 
India ifland may be removed to another, ftlll there has 
been no legal decifton upon the fubje£l; and confidering 
the words of this (latute, there might be much room to 
hefilate, before the Court could declare that fuch a prac¬ 
tice is allowable. But we are not called upon to decide 
this point now; for an obje£lion is raifed, that by the 
almoll forgotten charter of the South-Sea Company this 
voyage is rendered illegal; and it is impoflible for us to 
get over this objection. The ilatute 9 Ann. c,7.\, f. 47. 
gives to the South-Sea Company in the (trongeft terms 
poihble an excldfive right to trade in the South-Seas 
The 49th feftion, to the end the faid South-Seas, or 
** the kingdoms, ^c\ and places within the limits 
** therein mentioned Ai.ill not be viiited, frequented, or 
** haunted, by any others, ena£ts under fevere penalties 
** that none of the riibje<fts of her majcfly, of what de- 
** grec or quality fuever they be, other than the faid 
Company, or tlicir faffors, agents, or fervants, or 
** other perfons by them licenfed thereunto, (hall di- 
** reclly or indireflly trade, tralTick, or adventure, into, 
•* unto, or from, the .faid South-Seas, or other the parts 
wkhin the limits aforefaid, or (hall hire, freight^ or fit 
** out, any fliip or Ihips, or lade, or put on hoard any (hip 
** or (Inps, any goods or merchandizes whatfoever, with 
** intent to haunt, traffick, trade, or adventure, into, un- 
** to, or from, the faid South-Seas, or other parts within 
, ** the limits aforefaid.’* Nothing can be a llronger pro¬ 
hibition of even htring out a (hip for the purpofe, than 
this is } and confequenily the trading of this (liip, being 
carried on without a licence obtained from the South- 
Sea Company, is as dire£tly in contravention of this 
claufe as poflible, unlefs it be legalized by one of the 
two recent aAs of parliament on which the argument of 

the 
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the FlaintifF’s counfel relied; for as to the orders of 
council, they are of no avail, if not aided by ihcfc a€ls. 
The lir(l of them, namely, the ftat. 46 Geo. 3. c. i r. gives 
power to the crown to make orders for regulating the 
trade to and from the Cape of Good Hope is, to dlrefb 
what goods (hall be exported, in what ihlps, and fubjeft 
to wh.it duties; but it decs not in the h’aO; dojitec relate 
to the trade frnm tbence to the Soaih-Scas^ ami we may 
therefore lay it whci’.y out of the qticftion. The other 
ftatute is that of ^7 Geo. 3. fjf. i. cl 23. V\ hen the ar¬ 
gument upon this aO: v'as lirft nfjd, ccvifiilering what 
w^s the intention of tiic ici'rn.-.fvirt.* zz the time <d p^fTsiig 
this ftatute, it apneared a rr, on (Iron 5 thing :h*it pciToni 
Handing in the h»uat:c:i of ihcfe Dc-feud-::;!”, ^nd having 


known the objnclion to exift at the Jime v. hi'n thi y made 
the contrail, fliould avail themf..iv?r. r.f i:, they cer¬ 
tainly arc legally entitled fo to di* if they tl i’jk fit. fiiiit e 
then Buems ^yres was not, when rljis ac^ p'ff.'d, ir, the 
poiTeflion, or under the. protefli. ;t, of his maj.-flr, it does 
not feem pofTible that it fl jrJd legalise the fiade ia 
qufftion. The ftatute Itas the which now 

“ are, or fliall hereafter be, tclciiy.ing to, (.r in the pef- 
“ fclHon, or under the dominion, or protcdlion of hi# 
** majefty.” The way to put this«in i!i- ciear.'fl; light, 
is to fuppofc that an a£lion were hrought by a coinnioti 
informer for the penalty of double the value of the 
good.s, given by the Hat. 9 /fan. 2f.; and that inHcad 
of pleading the general iflue, which is t!;o mode of 
pleading now ufed in thefe cafes, it were nece/T.^ry, as it 
formerly would have been, fpecially to plead xhU Hatute 
of 47 Geo. 3. Is it not pcrfcflly clear, that the plea muft 
aver, that at the time of the trafFic Buenos ./lyres was un¬ 
der the dominion of his mijeHy ? And is it not equally 
clear that if iffuc were taken upon tliat plea, the verdidl 
muft pafs. for the PlaintifF? And although pleading 
fpecially upon penal ftatutes has long been dilufed, yet 
15 the 
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i$p8. 

Toulmjk 

V. 

Anderson. 
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Toulmin 

II. 

Anderson. 


A/dji 

Wherever it 
appears to be the 
intention of a 
teilator that the 
whole of his 
eftate ihatl go 
over together, 
upon the failwte 
of iffue of more 
than two tenants 
in common, crofs 
remainders (hall 
be implied be 
tween them in 
the mean time, 
in order to elfec • 
tuate that intent. 


the evidence of the Defendant's innocence muft be the 
fame unon the general iffue, as it muft have been upon 
the fpecial plea. It is impoffible then for this ftatote to 
make good the want of a licence; and whatever may be 
the Jiardfiiip of the cafe, the trading and the voyage are 
illegal, they are an infringement of the charter, and the 
Defendant is entitled to infill on a nqnfuit. 

Rule abfolute. 


Doe, on the Demife of Gorges, and Others, 

V, Webb. 

this ejeflment, which was tried at the Monmouth 
fpring affizes 1808 before Graham B., a verdidt was 
found for the PlaiutifiT, fubje^l to the opinion of .the 
Court, upon a cafe, which dated, that Frances^ the wife 
oiThomasFettiplacef being feifed in fee of the moiety of cer¬ 
tain manors and eftates in the county olMonmouth^ and no 
others, and having power to diCpofe of them by writing 
in nature of a will, in the due execution of fuch power 
devifed the fame by the deferiptions of all that her moie¬ 
ty of the feveral manors therein named, and her moiety 
of all manner of tithes of grain in certain parifhes enu¬ 
merated, and all other her manors, meffuages, lands, te¬ 
nements, and hereditaments whatfoever, fituate in the 
county of Monmouth^ or elfewhere in Great Britain^ to 
her hulband for his natural life, and after his dcceafe Ihe 
devifed all her faid moiety of the manors, meffuages, 
lands, tenements, hereditaments, and other the premifes 
unto her ynungeft fon Charles Fettiplace for his natural 
life; and after the determination of that eftate, to the 
ufe and behoof of John Lord Chedworth and his heirs for 
the natural life of the faid Charles Fettiplace^ upon truft 
for preferving the contingent remainders % and after the 
dcceafe of the faid Charles Fettiplace^ (he gave the fame 

moiety 
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moiety of the faid manors, meiTuagee, lands, tenements, 
and hereditaments, and other the premifes to his firft and 
other Tons, and to the heirs male of their bodies, feveraliy, 
fucceflively, and in remainder j and in default of fuch iiTue 
flic gave the fame moiety to his daughter and daughtej^s as 
tenants in common, and to the heirs of their bodies ^ and in 
default of fuch iflue (he gave the fame moiety to her elded 
fon Robert Fettiplace for his natural life, with remainder to 
the fame truftee to preferve the contingent remainders; 
and after the deceafe of the faid Robert Fettiplace fhe gave 
the fame moiety to his fird and other fons, and to the 
heirs male of their bodies fuccefFively; and in default of 
fuch iflfue (he gave the faid moiety of the fame manors 
and premifes to his daughter and daughters as tenants in 
common, and to the heirs of their bodies ; and in default 
of fuch iiTue fhe gave the faid moiety of the fame manors 
and premifes to her three daughters Frances Fettiplace, 
M.ary Fettiplace, and Arabella, and to the heirs of their 
bodies refpe£lively, as tenants in common ; and in default 
of fuch iflue, (lie gave the fame to her own right heirs 
for ever. The cafe then dated the death of the 
tedatrix and of fcveral of the devifees and thofe 
claiming under them, and dated the refult to be, that 
unlefs crofs remainders were created or implied by the 
devife in the will of Mrs. Fettiplace to her daughters*and 
the heirs of their bodies, the leflTors of the PlaintiiT were 
entitled to 25 undivided three hundred and fixtieth parts 
of the premifes. If crofs remainders were created by 
that devife, the leflbrs of the Plaintiff were not entitled | 
and in that cafe a nonfuit was to be entered. 


X8p8. 

Doe dem. 
Gorges 


V. 

Webs. 


Williams Serjt. In fupport of the verdift. The doc • 
trine of crofs reipainders has of late years undergone con» 
flderable changes. Mr. Conyers, who argued the cafe of 
Ccoi V. GerrarJ, 1 Sound. 185. contended, that in the 
cafe of Gilbert v. Witty, Cro. Jae. 655. the Court was 

7 com- 
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Dob dcm* 
Gorges 


v» 

Webb. 


compelled by neceflity to conftrue that the wife 0iou1d 
immediately afur the death of the two fons take the tneC* 
fuagea devifed to them, becaufe the Judges could not 
make crofs remainders among three} and that for that 
reafgn alone they had determined that the wife Ihould 
take immediately after the death of the fons, becaufe 
there was other to take* Lea C. J. thought other* 
wife, becaufe the queftion arofe on a will, and it was.not 
the teftator’s intent to prefer the feme as long as he had 
iiTue of his body. This intent appeared by the word all: 
the words of the devife being thefe: that if all his faid 
children (hould depart this life without iflue, then his 
mefluages (hould remain and be to Margery his wife and * 
her heirs. But*the Court, notwithftanding, refolved 
upon confideration, that it could not be a crofs remain¬ 
der. And the law was the fame in Lord Holds time, 
who fays, in i Fent. 224. Cole v. LivwgsUtie, that the 
law will not prefume crofs remainders even between 
two, in the cafe of a deed, nor even in a will, unlefs the 
limitation over be, if they die without ilTue of their 
hodteSj vel alterias eorum. The cafe of Comber v. jF 7 ///, 

2 9^9. S. C. Caf. teitip. Hardvtiichef 22. is not, in its 

circumdances, diftinguilhable from this. Lord Hard^ 
•wide there thought,.that where remainders were to two, 
and ‘the heirs of their refpedive bodies, crofs remainders 
were not to be implied. He was of opinion, that in the 
devife over in default of fuch iiTuc, the word fueh might 
very well refer to the word refpdlive. And the fame 
do£lrine was afterwards implicitly adopted in 2 Str^ ^^6- 
Wittiams V. Brown. What was faid in the lad-mentioned 
cafe by Lord Hardwide, feems to be quedioned by the 
Court of King’s Bench in the fubfequent cafe of Wright 
V. Holford^ Cowp. 31.5 but there the word reJpeEiive was 
not ufed : the devife was to the ufe of all and every the 
daughter and daughters, and to the heirs of , their body 
and bodies, and in default of fuch ilTue, then over. Here 

the 
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the devife is to all the daughters, by name, and to the 
hews of their bodies refpeHhely, It would be vain 
cricicife the do^rine fappofed to have been feitled by thi^ 
cafes of Atherton v. /’ye, 4 ST. /2 7 lo. Phipard v. Manf- 
fields Cowp. 797. and Pay v. Whhe^ Ccnvp. 777: But 
the courts feeni$nce to have thout>ht that they had gone 
rather too far: for in the cafe of Doe on the D^mife of 
Cwk V. Cowper, i Eajly 229. the Court of King’s Bench 
very properly adjudged that there no crbfs remainders 
were to be implied : and it might be thought that the 
antient rule of law had been reftored, were it not for the 
fubfequent cafe of Watfon v. Foxon^ 2 Eajti 36. which 
mull be admitted to be fully as (Irong as the prefent 
cafe. In the cafe of Doe v. Cowper Lord Kenyon C. J. 
recognized the authoiity of Comber v. Hi//, and ilaw- 
rence J. faid, ** it is a fettled rule that crofs remainders 
(hall not be implied between more than two, unlefs 
** fuch appears upon the face of the will to have been 
“ the intention of the teftalcr,” [Lawrence J. Is that 
any thing more than a declaration that the Court mull 
try to find out what the teftator meant ?] In the cafe of 
Watfon V. Foxon crofs remainders were implied, tiotwith- 
(landing the word refpeBive was uf«.d ; and Lawrence j. 
cited the cafe of Doe v. Burvilicf 2 Eflt 47. n. The 
prefent cafe, it mull be admitted, is not dillingulfiilible 
from 'that of Watfon v. Foxon. If the word refpe^ivey on 
which Lord Hardwicke fo much relied, is of no weight, 
the point canuot be argued; and if the modern cafes 
are to be fupported, the verdi(£l cannot ftand. 


l8c8. 


Dos Mem. 
Gorges 

V. 

WSBB, 


Lens Seijt. contrh was‘flopped by the Court. 


Mansfield Ch. J. It has been truly faid, that the 
antient doflrine on this fubjefl has been broken in 
upon; but it is wonderful how it ever became cllablllh* 
cd. The method to bring the ellate all together, is to 
VoL. 1 . S imply 
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t>os dem4 
OoftOES 


V. 

Webb. 


imply crofs remainders. Here the teftatrix devifes her 
moiety of her feteral manors and lands, and all her moi¬ 
ety of her tithes, &c., treating it as one entire fubje£l; of 
devife, to her hufbani^ in the firft place. She then adds 
feveral devifes over, and in each of them file (ludioufly 
deferibesher eftate by the moftcolleflive and comprehen- 
five terms, and devifes all that Ihe had before devifed, to 
her fons, and their fons, and their daughters, in fucceflton. 
Afterwards, in default of fuch iflue, (he gives the fame 
moiety to her three daughters, and the heirs of their 
bodies, as tenants in common, and not as joint tenants;, 
and in default of fuch ifiiie, (not thereby meaning her 
daughters, for to them (he gave eftates refpefltvely, but 
the heirs of their .bodies,) (he gives the fame to her own 
right heirs. What was the fame ? It is evident from 
every preceding devife, that the fame was the whole. 
She had in no part of her will difpofed of lefs than the 
whole. It is plain then that it was not her intention 
that a part (hould go to her heir at law, but the whole; 
file has given him nothing, unlefs the ilTue of all her 
daughters (hould fail, when the heir at law was to take 
any thing, he was to take the whole eftate. Much ftrefs 
has been laid on the word refpeBively by Judges of great 
name. How the ufe^of that word could make any differ¬ 
ence in conftruing the meaning of the teftator, it is clitfi- 
cnlt to difeover; for if the word is omitted, the fenfe 
continues the fame: a devife to two as tenants in com¬ 
mon, and to the heirs of their bodies, muft nectiTarily 

mean, to the heirs of their refpeflive bodies. And yet 

• 

the cafe of PMpard v* Mamjieldt at the time when it 
was adjudged, was confidered by many lawyers as a 
very ftrong determination. 


Hbatm J. I am for adhering to the modern deci- 
fions, as being moft agreeable to rrafon and good fenfe. 
Great uncertainty would be introduced by bverturnrng 

3 them; 
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themand it'is of the utmoft importance that the rules 
of law affe£ting the difpofition of real property (hould be 
known and certain. 

Lawrence J. Lord Kenyon in the cafe of Watfon r. 
JFoKon, and Lord Mamjuld in that of Wright v. Holfordp 
declared that they could not underftand what Lord 
Hardviiche meant' by relying on the word refpe^ive. 
In the cafe of Roe v. C/ayton^ 6 Eafi, 6 a 8 . which has 
not been cited, the word refpeOiive was not introduced 
into the devife, but the Court determined that crofs re¬ 
mainders were created, principally on account of this 
circumfiance, that it was a devife of ail the teftator’s 
eftate. They colle£^ed from this, that it was the tefta* 
tor’s deiign that it (hould all go over together. In the 
prefent cafe the teftatrix, by referring fo frequently to 
the Jame moietyf and ufing that phrafe throughout the will, 
(hews that (he meant nothing to go over, unlefs all went. 
The whole was to pafs to her heirs together. It there- ' 
fore muft have been the intention of the teflatrix, to 
create crofs remainders, for (he could not otherwife 
effectuate her objeCt. As to the word refpeEiively^ the 
cafes which have founded themfelves on the dillin£^ion 


i 8 o 8 . 

Dob dem. 
Gorgss 

V. 

WSSB. 


of that expredion muft now be confidered as having 
been overruled. What Lord Kenyon faid in the cafe olf 
Watfon V. Foxon, merely amounted to this, that the only 
thing neceffary in order to imply crofs remainders^ was 
to afeertain the intention of the teftatbr: no technical 
words are required. 


^AMBRE J. I am of the fame opinion. I wonder,* 
as my Lord does, how the old doCfrlne ever became 
eftablKhed. The oldeft cafe is that in Dyer, 303 . L, 
and there, no difficulty was found in giving crofs re¬ 
mainders by implication among five: that was not a 
ftrong(:r.cafe than this. It was neceffary there, in order 

S2 to 
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Vm 

Webb. 


to efifeduate the tedator’s apparent intept, that all the 
tenants in tail (liould take by crcfs remainders. So 
here, the teflatrix devifes over the remainder of all her 
moieties to her daughters as tenants in common^ and the 
heirs of their bodies: (he then give's the fame to her 
right heirs} but it is impciUble that the whole (liould 
at once go over to her heir, without either devefting 
eftates which are i» ejfe^ or fuppofing, what is almod 
impolTibley that all the tenants in tail (liould die at 
one moment. Therefore crofs remainders muft be im¬ 
plied here. 


Let the pojlea be delivered to the Defendant. 
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Fennings and Others v. Lord Grenville. 


May ^ 4 • 


ROVER for a whale, the half of a whale, and certain Qj,g tenant in 
quantities of whale flelh, blubber, oil, fpcrmaceti, common of a 
and whale bone. Upon the trial of this caufc at Guild- chattel cannot 
ballf \itioxt Mansfield C. J., at the Sittings after lafl, 

Michaelmas term, it appeared that the Plaintiffs \tere the companion, un¬ 
owners of the William Fennings and the Defendants ]cfs the latter 
owners of the Cneriventf both being fliips employed dlfpofed 

in the fummer of the year i8oe, in the Southern 

, , r-n ; ^ .n tt tmpoffibic th.lt 

whale nlhery, among the GaUtpngos iflinds. While plaintiff 

JLucCy the captain of the Plain'ifF’^ flnp» was en- (honkl ever take 

gaged in killing a whale, he flruck another, one of a 

ihoal, with a harpoon made f dl by a fiiort line or warp 

‘ / ' of a chattel by a 

to a fmall buoy called a droug. The wound produced tenant in com- 

the ufual elTe«lt of this weapon, it retarded the pregrefs tnon to its penc- 

of the fifh, by caufing it to ftruggle with the htrpoon profitable 

, . application, 

for a confiderable time, wnile its companions cfcaped ttmnjrli it change 
into the offtng; and the dreug fl/aiing on the r the form of the 

marked itscourfe, fo that it was with the more certainty hibflance, is not 

• fwch a detlnidlion 

of the fubjeft-matter, as to prevent the Plaintiff from taking and uimg irin itsal* 
tered ftatc ; therefore it creates no right r.f aftlon. 

Where the general confent of the petfons engaged in i trade, has eftabl flicd cer¬ 
tain rules for the convlu^t of that trade, it is not competent for any number of indi¬ 
viduals to promulgate a contrary regulation. 

And though they may agree amongll themfelves to adopt'new rulCs, they cannot 
thereby deprive one who has not aifented to their compaA, of the benefit of the old 
rules, as againft themfelves. 

Though it be a trade recently cHabliflied. 

More efprcially if the trade, and the cuitoin, be of fuch a nature^ that the fubJeAs 
of fevcral nations partake in the trade, and are governed by the cnMom. 

By the cuftom of the whale filhery among the Gallipagos illands, he who (trikes a 
whale with a loofe harpoon is entitled (o receive half the produce from him who 
kills it. 

By the cuftom of the Grei*ai/i/«i/ whale fiftiery, onlrfs he who (irft (trikes a fi(h 
continues his dominion until be has reduced it into palTeOion, any other pcrlbu who 
kills it acquires the entire property. 

S 3 purfuei 
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V 

Ld. Gii«nvii.i.b. 


purfued by Anthny, the mailer of the Catrweni, 'Nhoy 
in confequ nee of a fignal made to him by Luee, fol- 
lowedHhe fiih, and killed it. He extraded from it the 
oil and other raluable matter, but rendered no part of it 
to the Plaintiffs. Numerous wittieffes depofed, that a 
Cttftom had unirerfalty prevailed in thefe (eaSy from the 
origin of the fifliery, until within a few years pad, that 
the party who Aril ftruck the Uih with the droug fhould 
receive onr half of it from the party who killed it. But 
it appeared b) the teftimony of^the Defendant's witneffes* 
that for a few years pad, dnee 1792, many captains of 
the fhips employed among the Gathpagos iflands, among 
others, one Amertcan, had ufually agreed that the (Iriking 
a fiih with a droag (hould not entitle the driker to a 
lhare. in the year 1805, Anthony^ with five or fix 
Engli/b captains of whom Luc^ wab not one, had, upon 
their arrival at the fiihing ilation, acceded to thefe terms. 
The Defendant's counfel contended that the Plaintiff 
muft be nonfuited, becaufe, according to his own claim, 
he was tenant in common with the D< fendant: but on 
account of the teftimony of one witnefs, who dated that 
the perfon who firft ftruck the filh was entitled to the 
whole, rendering half to the party who killed it, the 
Chief Juftice left the cafe to the jury, who found that 
by the cuftom the Plaintiff was entitled to half the fifh, 
and gave him in damages the value of a moiety. 


Shtphffd Serjt, had in a former term obtained a rule 
nyi for a new trial, upon the ground that either this was 
not fuch a cuftom of a particular trade as to be binding 
hi law, or, if there had ever been fuch a cuftom, the 
verdtf^ was contrary to the evidence of the prefent prac¬ 
tice of the fiftiery; and the diffent of the captains now 
frequenting thofe Teas remitted all the parties to their 
common law right; which was, that poffefllion alone 
confers property |n animals ferm naturte, and that the 

ftriking 
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(Irikiog with a milfile weapon gives no property in them; 
it was alfo within the fcope of his rule to fet afide the 
verdift, and to enter a nonfuit, upon the ground that the 
parties being tenants in common the adion cou^ not be 
maintained. 


iSo8. 

Fehninob 


V. 

Ld..GREMV11.I.C. 


Be^ and Williams Serjts. in (hewing caufe againft the 
new trial, contended, that there was evidence of a gene¬ 
ral cuftom eftablidied in this trade, fufficient to make it 
obligatory upon all who frequented that fifhery. In the 
Greenland trade the cudom indeed is the reverfe. There 
the queftion is, whether the whale is a fad (ifli or a 
loofe fi(h i unlefs the harpoon is in the whale, the whale 
fad to the towing line, and the towing line attached to 
the boat, the drd harpooner has no right \ the taker al¬ 
ways has the whale(a). But although that prafiice differs 
from the Uw edablilhed in thefe iilands, the numerous 
cafes which have been decided on the cuffom of the 
Greenland fiffiery fufficiently (hew that the local rule is* 
binding within its own limits. Although this cudom is 


{a) Terk Lent Aflizesi 17^8. 
Thurfdayt March 13. 

Littlsdale and Others v. 

SCAITH and Others. 

In an aflton of trover for a 
whale, which had been ftruck 
firlt by an harpooner of the 
Plantiff’s ihip, and afterwards 
by an harpooner of the Defend* 
ant’s, the counfel on both 
fides, and all the parties con¬ 
cerned, agreed the law to be, 
both by the cuftom of 'Qreen- 
landt and as fettled by former 
determinations at Guildhallt 
Lendon, as follows. 

While the harpoon remains 
in the fifh, and the line con- 
linucs ;ittached to it, and alfo 

S 


continues in the power or ma¬ 
nagement of the ftriker, the 
whale is a faft fiih: and though 
during that time ftruck by a 
bavpooner of another fliip, and 
though (he afterwards breaks 
from the firtt harpoon, but 
continues faft to tbe.fecond, 

”1 

the fecond harpoon is called a 
friendly harpoon, and the fiih 
is the property of the firft 
ftriker, and of him alone. But 
if the firft harpoon or lifle 
breaks, or the line attached to 
the harpoon is not in the power 
of the ftriker, the fifh is a loofe 
fifli, and will become the pro¬ 
perty of any other perfon who 
ftrikei and obtains it. 

Qol 


4 
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not fo old ai the common law, yet it is as old as the 
trade and it is equally-binding with the compa¬ 

ratively modern culiom of merchants, which poftpones 
lid. C&ENViiiLS. the payment of a bill of exchange during the three days 
of grace. This fiftiery is not confined to the Englijh: 
the Fremht /imericans, and many other nations partake 
in it. As the law which regulates it, affedlis the fub- 
je£ls of Co many different nations, it may become a mat¬ 
ter of treaty, or a caufe of warfare, between their re- 
fpedive governments; and though, like many other 
culloms of trade, it had its commencement in the prac¬ 
tice of a few, it is not now to be altered by any other 
than the fupreme authority. It is not, therefore, com¬ 
petent for five or fix F.nglijhmen to legiilate for all their 
fellow fubjcfls, and even for all the world. Even if it 
had happened that thofe perfons and the Plaintiff were 
all who lifhed there in that feafon, what cafe is there, 
except that of a corporation, fo conditiited by law, where 
' the a£l of a majority can bind the minority? But, fur¬ 
ther, the very evidence of an agreement to fuperfede the 
cuflom, proves the continuance of it; and the utmoff: 
that the Defendant can urge, i.s, that there was confli£b- 
iiig teltimony as to any Conventional alteration of the 
law, upon which the jury, whofe proper province it is, 
have exprefsiy decided that the old cuflom of the trade 
ftill continues. It is immaterial whether this be called 
an univerfal agreement in the trade, or an ufage, or a 
cuflom. In a recent cafe, Anfeomb v. SAvrr, p«Jl^ 261. 
Heath], faid, “ II is not becaufe a witnefs calls a thing 
a right or a cuflom, that a party is therefore to be de¬ 
prived of the benefit of his teflimony: the queflion is. 
What, in fubflance, does he prove ?** If it be neceffiiry 
to coofider this praClice as in the nature of a law, it 
pofT ITcs the quality fo eflential to that charaCier, of be¬ 
ing highly reafonable; for all the witneffes agreed, that 
iic who (Irikes a whale with a droug luoft materially con- 

tributea 
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tributes to the taking it. But it is not neceflary to flieur 
this I for if it be confidered as an agreement, there is 
clear evidence that it has been univerfally adopted in the 
trade: it mud therefore remniii in force, unlefs it is 
proved that a fubfequent agreement, fuperfeding it, has 
been adapted by the Plaintiff: but as he was not a party 
to the agreement of the few other adventurers, his rights 
cannot be affeded by it. As to the fecond point, they 
contended, th^t the Cutting up the whale and exprefling 
the oil was fuch a deUru£itioii of the fubje^t-matter of 
the tenancy in common, as would enable one tenant to 
maintain trover agaln'll his companiun ; and in fupport 
of this propofllion, they cited Bnrnardijione v. Chapman^ 
Bull. N. P. 34., where a Ihip was fciit to the W^l Indies, 
and loll in a ftorm, and the queftion d^hethcr this were 
not a deftruclion by tin; Defendant, was left by Lord 
King C. J. to the jury, who found that it was. But the 
deflru£lion of the fubjecl-matter is only by wiy of ex> 
ample: the principle upon which it is held that one te¬ 
nant in common cannot fue his co-tenant, is, that he 


1808. 


Fshnings 


V. 
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has another remedy, namely, his right to take and ufe 
the chattel at all times when not adually occupied by 
the other; but this right ceafe^ and he can no longer 
take it, and confequently his tight of action commences, 
if the fubje^l-mattcr be either dfflroyed or changed. 
Though one tenant in common may take the olives, 
wheat, or grapes, which are in common, he cannot take 
the oil, flour, or wine, which his companion has cx- 
prffTed from them, for their nature is altered. So if 
grain is taken and made into male, money into a cup, or 
a cup into money, they, cannot be re*taken. Bro. Ab, 
161. h. Properly, 33. If two tenants in common be of 
a dove-houfe, and one deftroy the old doves, by which 
the flight is wholly loll, the other (hall have trefpafs. 
And fo of a park, if he deftroy all the deer, 1 Co. Lift, 


?oo. a. In 8 T. R, 145. Martin v. Kmwllyt, where a 

tenant 
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tenant in common brought cafe in the nature of wafte 
Bgainft hia companion for cutting down trees* Lord Km* 
yon C. J. laid it down as law, that if one tenant in com¬ 
mon mifttfe that which he has in common with another, 
he is anfwerable to the other in an a£lion* as for a mif- 
feafance. The Plaintiff in this cafe is entitled to the 
poffeflion of the whale in either to the whole, or 
part; if to the whole, the Defendant was guilty of a 
tortious converfion in cutting it up and ufing it as his 
own s if to a part only, the Defendant having put it out 
of the Plaintiff’s power to take poffeflion of it in its ori* 
ginal ftate, the right of a£%iou accrues. 


Sbtpierd, contra^ was flopped hy the Court. 

Mansfield Ch. J. There is no pretence to fay that 
thecuflom proved was fuck that the owner of thedroug 
fiiould have the whole whale fubjeO; to the claim of the 
taker for a moiety of the proceeds; and it would be very 
inconvenient if it were fo; for the flfli might often be 
killed at a great diflance from the veffel of the former. 
This is an zCtxon of trover, founded on the Defendant’s 
taking the PlaintiiPs property, and converting it to his 
own ufe. According to the cuflom proved for the 
Plaintiff, the 6fli belongs to the two parties, and they 
are tenants in common of the whale. It is admitted 
that the taking by the Defendaht, and his refufal to de¬ 
liver, is no misfeafance in a tenant in common, and does 
not give a right of a£rion: can it then be contended, 
that although he has a right to keep the whale, he has 
not a right to apply it to the only purpofe which can 
make it profitable to the owners ? He mufl of necelfity 
have a right to do that which is requifite for the prefer, 
vation of the chattel; otherwife it becomes good for no¬ 
thing. 1 can underftand why his deflroying that which 
belongs to his companion fliould give a right of a£lion, 

but 
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bot I cannot fee why his preferving it ihould have the | Jpg, 
fame efFedl. If the authorities cited from Brook were ' 
applicabie here, (which they are not, as he is fpeakiog 
only of foie property,) it would follow, that if two mil- kA, QaiNvi&Lt. 
Icrs are partners, as foon as one of them grinds wheat, 
he makes it his foie property. But the tenants in com¬ 
mon of thr wheat muft be tenants in common of the 
flour. And fo the tenants in common in this whale, 
mud be tenants in common in the produce, after it is 
Converted into oil. The cafe decided by Lord King 
proceeded upon the principle that there was a deftruc- 
tion of the fubje£t matter $ and upon that ground it was 
held that the a£iion might be maintained. It would be 
difficult for the Defendant to get rid o{ the merits of the 
FlaintifF’s cafe, though a confiderable degree of doubt 
might be created by the change of pradlice in the trade; 
but it is unneceflary to decide that queftion. 


Heath J. I am of the fame opinion. It is admitted 
that the refufal to deliver, is in this cafe no evidence of 
a tortious converfion. Is there then any fubfequent tor¬ 
tious converfion ? The law is well laid down in Martin 
V. KnovtllySf that a tenant in cohimon may make any fair 
profit of the chattel, hut if he makes an improper 
ufe of the property, it is a£tionable. In this cafe there 
is another remedy; and thePlaintiflf may puifue it. 


Lawrence J. I am of the fame opinion. I collefk 
from his Lordfhip’s notes, that he who flruck with the 
drottg is entitled to half; as fome witnefles fay, to half 
the oil i as others, to half the blubber; and fince there * 
is a tenancy in commom, one tenant cannot fue the 
other. But it is fatd, if the one party is entitled at the 
time the whale is killed, the other cannot change the 
form of the property, though it tends to preferve the 
thing itfslfi gnd tlut the changing it it a tortious con¬ 
verfion : 
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verfion: but no cafe has been cited which warrants this 
poficion. The only cafe of trover brou){ht by a tenant 
in common, is that which was tried before Lord King^ 
where the jury found that the Defendant had deftroyed 
the property. But that is not the cafe here. The 
whale is killed at fea; and the only thinp; to be done 
with it, is, to convert it into oil. The Defendant has 
done that which is for the benefit of all parties. They 
are tenants in common of the produce, juft as they were 
of the wixale ; and confequently the action is not main« 
tainable. 


Chambrr J. I (hould have been very unwilling to 
grant a new if the only queftion had been on the 
cuilom. There inuft of neceflity be a cuftotn in thefe 
things to govern the fubjefts of England as well amongft 
themfelves, as in their intercourfe with the fubjc£ls of 
other countries. The ufage of Gnenland is held to be 
obligatory not only as between Britijb fubje£ls, but as 
between them and all other nations. 1 remember the 
firft cafe upon that ufage, which was tried before Lord 
Mamfieldy who was clear, that every perfon was bound 
by it, and faid, that were' it not for fuch a cuftom, there 
muft be a fort of warfare perpetually fubfilling between 
the adventurers; and*'he held it ftrongly binding, from 
the circumftance of its extending to different nations. 
The. fame neceflity muft prevail in the South Seas, al¬ 
though the fifhery has not been fo long in ufe, in order 
to regulate our intercourfe with the French, Americans, 
and others who refort thither. A few perfons may by 
' compadl; among themfelves for a particular feafon, re.* 
nounce any advantages, and fubje^k themftlves to any 
difadvantages that they plcafe; and this would bind all 
thofe who aifented to it: but Luce was no party to this 
compa£l;. Upon the fecond point 1 entertain no doubt. 
The demand which is fuppofed to have been made by 

the 
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the Plaintiff, for an a£kual divifion, was notproved; and if 
fuch a demand had been made, an inffantaneous divifion 
was impra^icable, on account of the bulk of the animal. 
The pradlice in the fifhery is to preferve that which is 
valuable, and throw away that which is ufelefs; for 
which purpofe it is neceffary firfl: to cut up the fi(h. 
There are cafes which eilabliih the principle that one 
tenant in common cannot recover for a chattel in trover 
Bgainft his companion, without firff proving a de(tru£lion 
of the chattel, or fomething that is equivalent to it. 
There muff be that which amounts, as it were, to an 
oulter, fo that a tenant in common who commits it, 
.cannot account. Nothing of that fort fubfifis here. 
There are many older cafes than thofe yhich have been 
cited, but there is none in which an ad:ion has been 
maintained without proof of a deftruiSlion. 

Rule abfuiute to enter a nonfuit. 
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aftion was brought upon a policy of infurance, The 
effected on the (hip Umon^ froju Lutttlon to ^tebeCy '*‘^f**'*' 


The fSiliiig 
L-onvoy re" 

with liberty to feek, join, and exchange convoy, and uu- 

der a ftipulation to return five pounds per cent, if (he 57. is a failing 

(hould fail with convoy bound to ^uebecy HaltfaXy or witli’ccmvoy for 

Neiu/oufidlandy and arrive. Upon the trial at Guildhally 

before Mansfield C. J. at the Sittings after Michaelmas cient to fail with 

term laft, it was proved, that the (hip having arrived at * oonvoy ap¬ 
pointed for ano¬ 
ther voyage, though it may be bound upon the fame courfe for great part of the way. 

A (hip cannot legally fail from port to port without convoy, uiilefs (lie is bouud 
from port to port. 

If a convoy has failed, a (hip cannot legally endeavour to overtake it. 

The ftat. 43 Gee. 3. e. 57. does not avoid policies on (liips failing without convoy, 
unlefs the pasty iiiterefted in the infurance was privy to or inftrumental in the failing 

without convoy. _ . 

Perffi- 


15 



3|0 


l$08. 

COHBIf 

V. 

HlMCKtEr* 


CASJ^S IN EASTER TERM 

P^ri/muth oil the 24tb of Aprils about ten hours after a 
Quebec convoy had failed for Fahmab, under orders to 
He too, and call for (hips off that port, the captvn wrote 
to the Plaintiff, who was the owner, to come to 
mouth. He alfo expreffed his opinion that he might pof« 
(ibly be able to overtake the convoy, at Falmouth, The 
Plaintiff was foon after feen at Pertfmouth, The veffel 
was obferved on the loth of May failing from Port/muth 
in company with many other (hips amongfl: which was 
a convoy appointed for the Methterranean, The Union 
was never afterwards heard of. The jury, prefuming 
that (lie failed with the Mediterranean convoy, found a 
verdict for the Plaintiff, fubje^l to the quedion. Whe¬ 
ther the failing with that convoy was a fufiicient com¬ 
pliance with the ftat. 43 Geo. 3. c, 57. ? 


JBe/l Serjt. having, in Hilary term laft, obtained a rule 
njft for a new trial. 

Shepherd and Onjlow Serjts., in (hewing caufe, (irft 
contended, that as there was no proof that the owner 
was privy or indrumental to the (hip's failing with the 
Mediterranean convoy, the ca(e did not come within the 
a£t, and the verdi6l muft (land {a), 

Mans- 


Tlic ftat. 43 < 7 . 3 > 
e. 57. does not avoid 
a policy, on the 
ground of the (h.p 
Aitmitwithout con* 
voy, (inlefR tl.e p^r- 
ty interefted in the 
infunnee was privy 
to or initrumtntiil 
in the failing with¬ 
out coavoy. 


(tf) IN THE COMMON PLEAS AT LANCASTER. 

Henderson and Others v. Hindf.. 

Tins was an adlioo on a po> the United Kingdom^ and in 


iicy of itifiirance on the (hip 
IJahella^ with or without let¬ 
ters of marque, on a voyage at 
and from Liverpool to Berbice, 
the colonies on the continent, 
and any or all of the lVind~ 
•ward and Leeward Iflands, 
with leave to call at Cork, and 
to feek for and join convoy, at 


the EngUjh and Irijb Chan* 
nels. The policy contained a 
claufe to return »/. 10/. per 
cent, if the vclTel ihould fail 
with convoy bound to the Wejl 
Indies, and arrive. The caufe 
came on to be tried before 
Wood B. at the Lancajler Sum¬ 
mer AiTizes, 1808, when the 


or 06* any ports and places in jury found a 


ve?dift fif the 
Plaintiffs 
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Maksfield C. J. and Lawrence J. were clear that 
the point referved at the trial could not have arifeni nor 
could the jury have found the verdi£t which they gave, 
unlefs they had 6r(l been fully fatished that the Plaintiff 
was inftruntental to the veffel fAiling with the Mediter* 
ranean convoy. If that was not fuppofed, there was no¬ 
thing to be confidered on the a£l of parliament. 

The counfel for the Plaintiff then contended, that the 
failing with any convoy which was bound on the fame 

PtalntiffA, fubjcft to the opi- without any place of rcndez* 
nion of the Couit on the fol- vous being appointed therein, 
lowing cafe. in cafe of fcparaiion; and failed 

The PlaiMtiffa were owners from Falvioutl', under fuch 
of the Isabella^ and the De* proteflion,*oii the lath of No. 
fendant, by his agent,fuhfcrib- vetriber. The IfuheUa kept 
cd the policy. Cork and Fal- company with the fquadron till 
mouth are places to which vef- the 25th of Noveniher^ when 
fels fail from Liverpool to join Ihe unavoid.ibly, and without 
convoy. This velfel, being un• the fault of any body, parted 
armed, failed from Liverpool company from the fleet, owing 
for Berbice on the 19th day of to a ftrong gale of wind } the 
O^iober x8o6, with intent to continued to proceed on her 
join convoy at Corkt to which voyage, and on the sift of De- 
place the Plaintiffs directed her esmher was taken by a Spanijk 
to proceed for that purpofe, privateer in Latitude lo. 30., 
itnii not to fail •without convoy \ longitude about 50., being a 
but the wind and weather place beyond the point at which 
proving unfavourable, (he was the convoys are ufually dirjrfted 
compelled to put into Fah to leave veffels bound for Ber^ 
ptoulht where Ihc arrived on hice. The Plaintiffs did not 
the 7th of November. A fqiia- direft the Ifabella to fail, nor 
dron of veffels, bound for Bue- were they in any way privy to, 
ms Ayrest but of which the or iiiftrumental in, cauSng her 
deftination was not then pub- to tail fro® Falmouth without 
licly known, was at that tirpe convoy, 
about to fail from Falmouth^ This cafe was argued in Dej/*- 
under the convoy of feveral ter term 1809, at Serjeants* 
fhips of w ar. The mafter of Inn, before Lenarence and Le 
the Ifabella put himfelf under Blanc 1% , by Uttledale for the 
this proteAion, and received Plaintiffs, and ^as Clarke for 
failing in^rudlions fom Cap- the Defendants, 
tain Stafford, commander of After time taken to confider, 
the Spencer fhip of war, but to the Plaintiffs# 

voyage 
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voyage for a confiderabie part of the diftance, was fufll- 
cient; and infifted on the inconvenience to the com¬ 
merce of the country,which would follow from any other 
Gonflruflion; fince to many parts of the globe convoys 
were appointed only once or twice in a year, though 
numerous opportunities might offer of juining a convoy, 
which would prote£l the vefli;! for a great part of the dif- 
tance. The Medite^anean convoy would prote£l this 
vefTel as far as the Azores, Even in the ftrider cafe of 
a warranty to fail with convoy, the warranty was fatif- 
fied by failing with a convoy to fuch latitudes to which 
convoy is ufually appointed, though fhort of the whole 
diftance. As this was a highly penal flatute, nothing 
was to be prcfumad againft the Plaintiff, and it did not 
appear that the Mediterranean convoy had not orders to 
protect this vclfcl. The contains two mod material 
exceptions: by the one, veffcls are permitted lo pro¬ 
ceed to join convoy j by the other, they are permitted 
to fail from port to port. If a failing with the AUdiier- 
tanean convoy is not fufficient, it may fjirly be prefumed 
that the Union failed from Portfmluth in purfuit of the 
^eebec convoy, which fhe might legally do j for if flic 
might not piufue the convoy fo long as there was any 
reafonable hope of overtaking it, neither could fhc have 
joined it if flie had arrWed in the JDow/u juft as the con¬ 
voy had broken ground, and was getting under weigh; 
nor could fliips come out of Poole, Ptjmouthf or Falmouth^ 
to join ti>e convoy as it palled; and it is therefore to be 
prefumed that the Union was loil either while flic was 
purfuing the ^lebec convoy from port to port, or after 
(he. had joine>i it. [^Lawrence ]. obferved that the con¬ 
voy had orders to call for Ihips off the three ports men¬ 
tioned, and that they were therefore ports of convoy.] > 


Serjt. contretf was flopped by the Court. 


Mans- 
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Mansfield C. J. On the whole purview of the 
it appears that the failing with convoy which it requires^ 
anuft be a failing with convoy for the voyage, or for fo 
long a part of the voyage as convoy is ever appointed to 
go. In a letter which the captain wrote to the PiaintiiFy 
he ezprefled a very faint hope that he fliould mr'et with 
the convoy at Falmouth, But he does in fa£t fail from 
Port/mouth to Falmouthf without a convoy bound for 
^ebec. It is argued that he may fail from port to 
port without convoy. but the a£i; does not fay that, un^ 
lefs he was bound from port to ^ort. The exception in 
the 6th fc£lion is, for veiTels bound from port to port. 
The next argument ufed is, that the captain may legally 
endeavour to overtake the convoy; bqt if he may try at 
all, why may not he continue to try, till the convoy is 
arrived within the laft ten miles, or even the 1^11 mile of 
the voyage I Such a conflrufliion wouM v/holly defrat 
the purpofes of the ad. This then is a failing contrary 
to the ad, and avoids the policy. 



Cohen 


V. 

Hinckley. 


Heath J. I am of the fame opinion. It is im- 
pofllhle to fupport the prefent policy of infurane'e con- 
nftently with this ad of parliament. A f<iiling with the 
Mediterranean convoy is not fufHclent; but indeed it 
hardly appeared by the evidence, whether the (hip failed 
with any convoy at all. She was feen failing with other 
fhips, but there was no evidence of any failing inftruc- 
tions having been given to her. It is fatd the vcflel 
might legally attempt to overtake the convoy at Fal^ 
mouth. But it was a mere fuppolition that the convoy 
might be there ; and by* the fame reafoning, if the con¬ 
voy had failed from thence, ihe might purfue it further, 
without aoy limitation. ' 


Lawrence J. I am of the fame'opinion. The fame 
conllrudjon whiclx has prevailed' in queftions upon po- 
Voir I. T licies, 
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licies, as to the meaning of a failing with convoyi is the 
true coii{lru£lion of this aft. The end of the aft is» to 
proteA the commerce of the country againft the depre¬ 
dations of the enemy. The Lords of the Admiralty are 
the perfons moH likely to know what fort of proteflion 
will probably fufiice for that purpofe, and to what point 
it ought to continue. In fomC cafes it is not necelTary 
that it ihould continue for the whole voyage. But it is 
their province to regulate this point. That was the rea- 
foning adopted by Lord Mansfield in the cafe of Hibbert 
V. PigoUf B. R. Eofier term 23 Geo, 3. 2 Pnrir, 6 edit. 443. 
and it feems applicable here. 


Chambre J. ^ This cafe is within the terms, and 
obvioufly within the policy of the aft, and though the 
a£f is to many purpofes penal, yet it is to a certain de¬ 
gree a remedial acl, clireft^'d to a great objeft of public 
policy, and we cannot do it away on account of the hard- 
fliip of the cafe. t 

Rule abfolute. 


Ma^ 27 . 


Robarts and Another v. Mason and Wife. 

r 


fijed”withh^9^ Defendants having been arrefted for a debt con- 

wife for a debt tra<Sted, as it was fworn, by the wife while foie,. 

fneurred by her Bcjl Serjt. had on a former day obtained a rule n^s for 

pXijeg^ *^^*^^ ***^ difebarging them both out of the cuftody of the flieriff, 

Npr 13 his wife entering a common appearance, on an affidavit of 

entitled to be dif- the Defendant Majon^ w'hich dated that he was an atlor- 

ebarged out of jjgy court, and that he believed the a£lion was 

cuftody on tnefue • , r , . « . . 

l>rocefs, If arreft- commenced on account of any debt contracted by 

ed with her huf* his wife while foie, but on account of feme pecuniary 

band. tran&^ioa between the Piaintifis and his wifp fince her 

. iparriagci 
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marriage, (he being a bookfeller and fple trader by the 
cudom of Londont and ftill dealing with the Plaintiffs, 
who were her feparate bankers, under the fame name 
which (he bore before her marriage with the Defend¬ 
ant. 


1 ^ 8 . 


Robarts 


V, 

Mason. 


Shepherd Serjt. now flic wed caufe againd this rule. 
When an attorney is fued for a debt of hl» wife, incurred 
before marriage, he lofes his privilege. In every cafe 
where an attorney Is fued in outer droity he lofes his 
privilege. Pciv/ds cafe, Dyer, 377. It is the fame 
whether he is fued for a debt of his wife accrued before 
marriage, or whether he permits her after marriage to 
trade undar another name than his own, and incur debts 
as a feme foie. 

BifJ Serjt. in fupport of the rule, contended that both 
wer^ entiiledjro their dlf?.!j?Tge: the D. fciuliiit, a prac- 
tiling attorney, is fued in a ph a in whicli his wile mad 
neceflarily be joined, the debt liaving been contracled 
before marriage. The reafon of Ponvle's cafe was,'that 
he, being a clerk of Chanctry, and fued with his wife in 
this court, claimed his writ of privilege for himfe.lf and 
her : it was refufed, becaufe the wife had no privilege of 
Chancery, nor was flie compellable to anfwcr there. A 
member of the Houfc of Commons cannot be arreded, 
but he m ly be fued, and common procefs (hall ilTae 
againd him. So a wife may be fued with her huiband 
for her debt contraifled before marriage, but Ihc cannot 
be arreded; and in this very terra the C 'urt made a 
rule abfolute with cods, to dtfeharge a ftiue covert who 
was fued in the fame writ with her hulbarid, for a debt 
of the wife contraileJ before marriage {a). 

{a\NevL'caiue v. Hunihlcvjer. not been arrefted, but the wife 
In that cafe *thc bedand bad was arrefied alone. 

T 2 Mansfield 
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Mansfield Ch. J. In this cafe no proceedings conld 
be had againft the hufband, otherwife than jointly with 
the wife: and how could the Plaintiffs proceed againft 
the wife by attachment of privilege ? They could pro¬ 
ceed againft the hufband and wife jointlyt by the com¬ 
mon writ only. And if that is the proper procefsi then 
the arreft follows. An attorney is not entitled to his 
privilege when he is fued with his wife for a debt incur¬ 
red by the wife before her marriage. 


Heath J. An attorney) if fued with another) lofes 
his privilege: otherwife there muft be two actions in- 
ftead of one. The Plaintiff may arreft both hufband 
and wife, and rlie hufband muft put in fpeclal bail for 
both. Formerly, even in parliament, the pnvilege was 
not allowed to a member when he was fued with ano¬ 
ther; and it is within my memory, that the late Mr. 
Wallace advifed a proceeding under the fuppofition that 
this order was not obfolete, in confequence of which 
he received notice that a motion would be made againft 
him in the Houfe of Commons. 


Lawrence J. There could not be two feparate ac¬ 
tions againft the hufband and wife for this caufe: there¬ 
fore the courfe which the Plaintiffs have purfued is pro¬ 
per. The following is a manufeript note of the late Mr. 
Juftice Gould on the pradfice. ** Special bail: Jime 
coverts Not; unlefs the hufband is alfo arrefted, and 
then fpecial bail flull be put in for both. But flie muft 
be clearly a wife: aliter if dubious, or if Ihe has adled 
M z feme/ole** 


Rule difeharged. 
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lSo8. 

Kinderley, Demandant. Domville, Tenant. May%i. 
Sir C.W. Bampfylde Bart, and G. W. Bamp- 
FYLDE Efq. Vouchees. 


A N indenture of bargain and fale enrolled, for mak¬ 
ing a tenant to the precipe^ to the intent that a 
common recovery might be fufFered, comptifed {inter alia) 
the manor of Rampijham^ a capital meifuage and farm, 
and divers mefTuages, mills and tenements, lat-^ in the 
pofTeflion of y. Wallace^ in the parifli of Kamptjhami the 
moiety of the manor of Chilfroom, a farm and divers te¬ 
nements ^n Chilfroom^ late in the pofTSfTion of G. Gollup, 
and a moiety of divers mefluages, farms and tenements 
in Chilfroom, all in the county of Dor/et, and alfo all oiher 
the manors* hereditaments, moieties, and (harts of here* 

. ditaments, of the bargainors, Sir Charles Warwick Bamp^ 
fylde and George Warwick Bampfylde, or either of them, in 
the feveral parifhes of Ranipifjam, Chilfroom, and Wrax- 
all, or elfewhere in the county of Dorfet. The recovery 
fufFered was of the manor of Bampi/Ijotn, 335 acres of 
land, 200 acres of meadow, 195 acres of padure, and 
60 acres of wood, a moiety of the manor of Chilfroom, a 
moiety of 40 mefluages, 5 mills, 37 gardens, 3 ;9raercs 
of land, 220 acres of meadow, 231 acres of padure, 
and 30 acres of wood, in Chilfroom, Rampijham, and 
WraxalL 


A coramon re¬ 
covery may be 
amended by add* 
ini' the nanie of a 
paritli in which 
part of the pre. 
mifes lie, if It is 
fworn that the 
pariih is wholly 
within the fame 
county. 

And by infert- 
irig the entirery 
of the premifts 
not comprized in 
the deed to make 
a tenant to the 
precipe, atid enm- 
prized in the re* 
covery by the de- 
fiTipt^m ifl’Tnoie- 
tics nnlv, if the 
conveying pai ties 
are all alive and 
confenting, and 
itjs fv’orn they 
intended the pre- 
mifes (hould pafs. 


Shepherd Serjt. moved^ to amend this recovery by fub- * 
ftltuting the following defeription. “ The manor of 
« Rampijham with the appurtenances, and a moiety of 
** the manor of Chilfroom with the appurtenances, and 
*‘50 meffuages, 50 gardens, 20 mills, 6^0 acres of land, 
400 acres of meadow, 400 acres of pq/lure, too acres of 
wood, *100 acres of furze and heath, and likewife a 

T 3 •* moiety 
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i8cj3. 


Kinderley 

V. 

Domville. 


** moiety of 40 meiTuages, 5 mills, 37 gardens, as 
before, *• with the appurtenances, in Rampt/hamt Weji 
** Chilborough^ and Chilfroom” He moved this upon an 
affidavit, which dated, that it was intended to comprife 
in the recovery all the parcels mentioned in the faid in¬ 
denture ; but that by miilake the meffiiages and mills in 
Ranfpijham were omitted: and further, that by a miftake 
in the indenture itfelf, a tenement in the occupation of 
y. Wallace was deicribed as being in Rtunpljhamf when 
in fa£f, although within the manor of Rtunpijham, it was 
fituate ill the parifli of WeJi CkUborough ; and that by a 
further miitakc, the deed fpeeiiied only one mriTuage or 
farm in Chilfroom^ formerly in occupation of G. Gollup, 
but that in fat! Sfr C. W. liatnpfyUe and G. IV. Bampfyhls 
were at the time of executing the faid deed po{hfl*;J of 
divers entire mefl'uagcs, farms, lauds, tenements, and 
hereditaments in Chilfrcom^ which were intended to be 
comprifed as well in the bargain and fide, as in the re¬ 
covery ; but which are omitted in the bargain and file, 
and deferibed in the recovery as moieties only j and that 
the parties were all alive, and coafentiug to the amend¬ 
ment. 

ST/v Court having firft required an affidavit that the 
parifli of WeJi Qhilborough lay wholly within the" cciuity 
of Dor/etf permitted the amendment. 
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1808. 


Hunt v, Bridgeford. 

j^EST Serjt. had on a former day obtained a rule nj^ 
to change the venue from Lemlon to I.aucajier upon 
the ufual affidavit th.it the cnufe of aiEflon arofe in Lan~ 
cajler^ and not in London, or elfcwhere. 

Shepherd Sctjt. fliewed caufe, upon an affidavit th.it 
the caufe of adtion arofe in Surry, MiddltfiXy and London, 
and no part thereof in Lancnfter, or elf where} and that 
the afliion w^s brought for goods fold by the Plainliff, 
rcfiding in Middlefe::^ and delivered tb the order of the 
Defendant, part at Cotton*^ wharf, in Surry, and the refi- 
due in Cripplegale, in London. He therefore prayed, that 
as he had falfified the Defendant’s affidavit, he might be 
permitted to retain the venue, without an undertaking 
to give material evidence in London j and he cited CaiU 
laud V. Champion, y T. R. 205. 

Bcft, contrh. 

Heatu and Chamuse Js. were inclined to think the 
undertaking ought to be requited, in order to fuppprt an 
uniformity of pra£lice. 


Ma§ 23 . 

The PJainlffF 
fliewed the De¬ 
fendant’s affi. 
davit, made 
for the pur* 
pole of changing 
the venue, to be 
untrue, and the 
caul'o of adfioti 
ar'linr^ in more 
C'linties th.-ui 
that in which 
the venue was 
laid, the Court 
retained the 
venue upon the 
Plaintiff’s under" 
taking, in the 
artern.itiTe, to 
give material 
evidence in lorae 
one of the coun. 
ties where the 
caufe of aiHion 
arufe.* 


I..A\VRENCE J. obferved, that in i H BJ.'iiO. French 
V. Coppinger, an affidavit that the caufe of adion arofe 
where the venue was originally laid, uras held not fuffi- , 
cient to retain the venue, without an undertaking; and 
the praftice had been thought fo eflential, that in order 
to fatisfy the exigency of a particular cafe, Lord Lough¬ 
borough C J. confidered evidence that the caufe of adlion 
arofe in France, to be a fati.sfa£Iion of the undertaking 
• T 4 to 
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s5b 


i8o8. to give material evidence in London, 
bcckt i H, Bl, 280. 

Hunt 

V 

BaiDGEFORD. 


Gerard v. De Roi* 
Cur, adv, vuU, 


Mansfield C. J. on this day obferved, that in the 
cafe of Collins and Jacobs, 3 Be/. H Pull, 579. no fuch 
undertaking had been required, and although the fubfe* 
queiit cafe of Clarke v. Reed^ I New Rep- 3 io< might in 
fume mrafure feem to (hake the authority of that deci< 
il»n, it was not contrary to it; for the chufing of the 
adignees in London was certainly no part of the caufe of 
adioo, but a fubfequent matter. In this cafe, it would 
be very hard, if a man who has two caufes of a£Iion, the 
one in Surry, and the other in London, (hould, unlefs he 
undercak'^s to give evidence in both, or even in one of 
thofe counties exclulively, be obliged to carry his caufe 
to be tried in Lancafter, The & of the undertaking 
was only to give fuch evidence^ as would Aiew the falfe- 
huod of th^ affidavit made to change the venue, and 
fince that had been done here, it was fit that an alterna- 
titre undertaking, to give material evidence either in 
London or Surry, (hould be hdd fufficient to difeharge 
the rule. The aliernative mu ft not include Middle^ 
feu, for the goods never came to the Defendant’s hands 
there* ** 

Rule difeharged, the PlaintifF under* 
taking to give material evidence in 
London or in Surry, 
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1808. 


Anscomb V, Shore. 


Mlay 30 * 


^JpHE%*Iaintiff prefertbed for common of pafture upon 
Hampton common for all cattle levant and couchant 
upon his ancient meiTuage, t^e. as appurtenant thereto, 
and declared that the Defendant was bound by reafon of 
his occupation, to repair the fence of his ciofe contiguous 
to the common, and permitted it to be ruinous, whereby 
the Plaintiff’s cattle efcaped into the ciofe for defe£f of 
fences, and the Plaintiff hit the ufe of them. Another 
count (fated that the Defendant had taken the Plaintiff’s 
cattle damage feafant, and that whilp he was (till in 
poiTefTion of them, the Plaintiff tendered him lox., which 
was a reafonable compenfation, and lequefted him to 
reftore the cattle j and although the Defendant could 
and ought to have accepted the compenfation, and re> 
(lored the cattle, he detained the fame until he had 
compelled the Plaintiff to pay the larger fum of five gui¬ 
neas in order to regain the pi'flVffion of them. The De¬ 
fendant pleaded the general iffue. At the trial of this 
caufe the Plaintiff called four 'witneiTes, inhabitants of 
Hamptottf who depofed, that all inhabitants in Hampton 
paying church and poor, had a right to turn their cattle 
upon the common. He was proceeding to call other 
witneffes, but they being alfo inhabitants, the Defendant 
obje£fed that none of them were admilTible, upon which 
the Plaintiff fubmitted to a nonfuit. 


If a commoner 
prefcribca in right 
of a particular 
mefTiiage, to have 
done by the De¬ 
fendant fur bis 
benefit, a certain 
aft which is be- 
nchcial to all the 
commoners, an¬ 
other commoner, 
who claims by a 
fimilar preferip- 
lion ill right of 
another tene¬ 
ment, and not by 
ciiftum, is not a 
competent wit* 
nefs to prove the 
charge. 

No aftion lies 
again ft one who 
diltrains cattle 
damage feafantf 
fur impounding 
them, inftead of 
accepting a com- 
penlation for the 
damages ten* 
tiered before the 
cattle were im¬ 
pounded. 


Belhn Serjr. on a form'er day had moved to fet afide 
the nonfuit on two grounds, lit. That he was entitled 
to recover on the Ia(i count; but the Court were clear 
that the a6tion would not lie. [Heath J. compared this 
to the attempts which had been fometimes made impro- 
pcyly to .introduce the adion for , money had and re- 

peived j 



i4p8. 

Anscomb 

V. 

Shore. 


CASES IN EASTER TERM 

celved} if it could be permitted* it would put an end to 
all fpecial pleading.] 2<i, Whatever abfurd notions 
thefe witneiTes might entertain of the nature of their 
common rights* they were not called with the ij^tent to 
prove a general common right in all inhabitants, nor any 
cuftomary right* but only a prefcriptive right appurtenant 
to a particular tenement * and in fuch a cafe it is no ob- 
je£lion to the competency of a witnefs* that he is a com¬ 
moner in refpe£l of another tenement. The Court 
granted a rule nifi upon this ground. 

Shepherd Serjt. would now have (hewn caufe* but was 
(topped by the Court. 

Beft and Sellon Serjts., in fupport of the rule, admitted* 
that in a cafe where right of common was claimed by cuf- 
tom, thefe witneiTes could not have been heard; but 
where the claim is by prefcription* in right of a particu¬ 
lar tenement* inafmuch as the record of the judgment 
could not be evidence for or againd them in any actions of 
their own* to which it is eflential that both parties to the 
record mud be the fame, they were admiflible witnefles. 
The queltion merely wa8*i whether the owner of the adja¬ 
cent land* or the commoner* was to repair this hedge. 
From the very nature'of the intereft* it cannot lie upon 
the commoner to repair it. 

'The Court held, that the queftion to be conlidered was* 
whether the commoners* having a common iutercil in the 
prefervation of this hedge* could be competent witnclTes 
for each other. It might be* that no one was bound to 
repair it. It might be, that a hayward was ufually paid 
by the commoners to keep their cattle on the common. 
But the produdion of this record would be evidence for 
another commoner that the occupier of the adjacent land 
was bound to repair this fence. The commoner there¬ 
fore 
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fore would derive an advantage, by exonerating himfelf 
from the charge of maintaining a hayward, if he could 
throw on this Defendant the charge of repairing the 
hedge, and confequently he was interefted in the event 
of the fuit, and properly rejeded. 

Rule difeharged. 


*63 

18.08. 

Anscomu 

V. 

SnoRE. 


Doe, on iht Demife of Sarah Thwaites, Mat- 30. 

THiiw Need and Margaret Ann his Wife, 
and Thomas Thomason, v. John Over, Ann 
Armstrong Widow, Wimiam George 
Bates, and William Gazeley. 


was an eje£lment for certain niefluagcs in Mid- 
dle/t’N, tried before Mansfuld C. J. at the Sittings 
after laft Hilary term at Wejlminjlert when ih«^ jury found 
a verdi(£l for the Plaintiff for two-ihirds of tiie premifes, 
fabje£l: to the opinion of the Court upon the queflion, 
whether the Plaintifl’s Icflors were ciuitled to any and 
what proportion of them, undcr'the circumdances of the 
following cafe. 

Thomas Cox^ being felfed in fee of the premifes,^ as a 
purchafer thereof, by his will duly attedcJ, deviled and 
bequeathed all fuch property as he fliould be poflcli'ed of 
at his deceafe, (except }us freehold eftates,} to his wife 
Mary Cox as to be her folc property. And he gave to 
her all his freehold edates during her natural life, and at 
her deceafe to be equally*divided amongd thi relations on 
his ftde» And he did at prefent defire his wife to give to 
his nearejl relation on his fide five pounds, to be paid to 
him by her foon after his deceafe.** The tedator died, 

ing the will, having died before the teftator, leaving a fon, the 
entitled to a fliare, as a relation. 


Uniler a ('rvife 
of I’let-h'.ild pro- 
pp,ny to t'.' rela' 
tmis on nrjf.iict 
all thofe {finll take 
v- lio would be 
tMititlcd to per- 
lonal eftate under 
the Hatutc of 
difiiilnitiona. 

As \vi.it in thc 
rriaternai, as in 
the paternal line. 

And the devife 
fpeakst at the 
tone cf the tefta- 
tcr’j d-.*3th, not 

at the time of 

♦ » 

flaming the tie* 
\ife. 

Therefore one» 
who was related 
in equal degree at 
the time of mak- 
fou was held nut 


leaving 
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1808. 

CiiPiy * —il 

Doe denfi< 

^HWAITES 

and Others 

V- 

Over 

and Others. 


Beji Serjt. in fupport of the verdifl, obferved, that 
the word “ relations,” cunfidered by itfelf, takes in all 
who are in equal degree, and mud; alike comprehend the 
maternal and paternal line. The words <* on my fide'* 
create a neceiCty of contrading fome one chfs of rela¬ 
tions with another; but the obvious meaning is, that the 
teftator meant to contrad his own relations, both mater¬ 
nal and paternal, with thofe of his wife, to whom he had 
abfolutely bequeathed all his perfonal eftate} and there¬ 
fore, contemplating that it would probably go to her re¬ 
lations, he dire£ls that his freehold edates, which alfo he 
had given her for her life, (hall after her deceafe be di¬ 
vided, amongd the relations on his fide. It is plain that 
he did not mean to die intedate as to this property, he 
has peculiarly excluded the heir at law by the word 
** relations and the words ** equally to be divided,** 
clearly (hew that the tedator de dined the edate to more 
, than one, and therefore did not mean to confine it to his 
father’s fidot’s daughter. Anon, 1 P, Wms. 327., where 
one devifes his perfonal eftate to his relations, without 
faying what relations, it (hall go to all fuch as would take 
by the ftatute of diftributions. Therefore by relations 
generally, are meant the neareft relations. Davis v. 
Bayltjif 1 Pef. 84. Pyot V. Pyot, i Vef, 33<J. There it 

8 was 


leaving his widow furviving him, and his neareft rela¬ 
tions, three firft coufins, via. Mrs. Barrett his father’s 
fifter’s daughter, and Aynfworth Thtoaites^ and Ann 
Thwaites, his mother’s brother’s children. The two 
latter died during the life eftate of the teftatoi’s widow. 
When the teftator died, his heirs at law were Mrs. Bar^ 
rett and John Gifford^ Mrs. Barrett*^ fifter’s fon : ^arah 
^hveatUs and Margaret Ann Need, two of the leirt>rs, 
were the heirs at law of Aynfworth Thwaites; and Tho- 
mas Thomafon^ the other lefibr, was the heir at law of Ann 
Thwaites, 
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was a devife of real and perfonal eflate-'to the neareft 
relation of the teiiatrix of the name of Pj'tf/, and the ar¬ 
gument in favour of the heir at law, drawn from the 
uncertainty, was much prefled; Lord Hardwkie^ Chan¬ 
cellor, faid, << A devife is never conitrued abfolutely void 
for uncertainty, but from ncceflSty.” He admitted «that 
if there were a necelGty to take the devife to relate to a 
(ingle perfon, there might be fucli uncertainty there, 
but he did not take it fo, but held that relation was 
nomen eolleSivumt as much as heir or kindred** Here 
that difficulty does not exid, for the devife is to rela¬ 
tions, in the plural, and where the tcflator means to 
give a legacy to one, he ufes the word relation in the 
(ingular. The cafe of Taylor v. Sayer, Cro„ EL 743. 
which was a devife to his iffiie, and held void, is noticed 
by Bridgman C. J. in the cafe of Bate v. Amhtrjl^ ST. 
Ray, 83* and is denied to be law. In WiltPa cafe, 
6 Co. jy. b, it was held that a devife to a man ** and his 
children*’ (hould have given an edate tail to the father, 
if no children had been in ejjity but that, the children be¬ 
ing in ejjey all the iflue took a joint edate for life. Crof^ 
/rv V. Clarey Antb. 397. was a devife of freehold to de- 
feendants, and Sir Thomas Clarkcy M. R. held it to ex¬ 
tend to all who proceeded from the body, and faid that 
the Court had no other rule to go by, than the (lauste of 
diltributions, fox expounding the word relations.” 


26$ 



Dob dem. 
Thwaitf.8 
and Others 


V. 

Over 
and Otherti 




Heyivood Serjt. contra. Either the devife is to be 
reftriffed to the relations ex parte paternd, or is wholly 
void for uncertainty. A bequstt of perfonal property , 
•* to rcUtions” would have been void for unceitaiuty be¬ 
fore the (tatute of diftributions, and now the analogy 
from that adl is only applied, becnufe a court of equity 
confiders fuch a bequeft as an iuteAacy. But another 
ftep muni be gained, before the fnne rule can be ap¬ 
plied to Veal eftate. For there, unkfs it is clearly (h wa 

by 
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^1808. 

Doe dem. 
Thw>ites 
and Others 


r. 

Over 

and Others. 


by the devife who (hall have the edate, the heir (hall have 
it. In the cafe of Pyof v. Pyc/tf Lord Hardwickt was 
glad to avail himfelf of fotnething arifing upon the face 
of the willy in order to folve the difliculty, and faid, ** as the 
« tedator has by the word relations indicated, by 'the aid 
of the datute, to whom his perfonal property (Itall go, 
we will follow that indication of his will, and give 
** the real edate to the fame perfons.’* But no fuch 
clue is afforded here, for there is no bequed of perfonal 
property to his relations. The words on my fide” 
render the devife yet more uncertain. The tedator evi¬ 
dently means to exclude fome perfons, and either they 
mud be his maternal relations, or the uncertainty is 
complete. T'he cafes upon real edate devifed to “ re¬ 
lations” are few. 3 July 1732, by the Mader of the Rolls, 
—Under a limitation to the family of J. S, the real edatts 
defeend to the heir at law, the perfonal edate goes to the 
next of kin. MS» tiote^ probably of the late Mr. C:;r, but 
the decree of that day, upon fearoh, has not been found. 
Roach V. HnmmonJf Prec. Chan. 401., was a devife of 
real and perfonal edate to relations but the rela¬ 
tions filed a bill for the perfonal edate only, which fiicws 
they did not think themfelves entitled to the real edate. 
\_MansJieldC,^, obferved, that equity was the proper jurif- 
diction for the recovery of the perfonal property, but 
unlefs the real edate was burthened with fome trud, the 
Plaintiff would refort to a court of law to recover it in 
- eje£lment: therefore no inference could be drawn from 
this cafe.] ** Cambridge Spring Aflizes 1806, before 
Grefe^, Voe^ on the Demife of Lincoln^ v. F/ctuer and Others. 
Ejeflment for divers mefTuages brought by the heir at 
law againd the devifees in pofTcffion under the will of 
Robert Farthingf upon the ground that there was fuch 
uncertainty as to avoid the devife, which was “ to my 
«* brother and wife for their joint lives, and after their 
" dcccafe, to be equally divided between mynrelations 

4 and 
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and their relations.” The wife died firft} upon the 
tcftator’s dcceafe, Robert Caftle, the brother, who was 
executor, poffeflcd himfclf of the title deeds. The 
Plaintiff obtained a verditfl, and entered into poffefliou. 
The cafe was not afterwards moved. He then filed a 
bill againff the executors of Robert Cojlle^ to gel poflef- 
fion of the title deeds. The Defendants, in their anfwer, 
declare their readincfs to obey the order of the Court, 
and upon the hearing before the Mailer of the Rolls, on 
the loth of July 1807, a decree was made that they 
Ihould accordingly give up the deeds.” In the cafe of 
Crofsley v. Clare^ Sir Thomas Clarlte thought the word 
” relations” was too large for a devife, uiilcfs the fta- 
tiite could be called in aid. In Chnpmafi’s cafe. Dyer, 
333., the doctrine of real ellates is well explained. The 
words there were, “ I will the houfe* that T, Chapman 
liveth in, to him, and he to pay ta C. C. 3/. Cs. i'.eL and 
tife to remain to the houfe. Provided always, that the 
licufes be not fold, but go unto the ne.rcof ilie name and 
blood that are males.” And it was held that the fon of 
Thomas took an cllaic-tail; and that by the word houfe” 
the family was intended, and the moil worLliy and oldclb 
pci foil of tlie family. The fafe <ule then i:>, that upon 
fuch a devife of perfonal ellatc, the law for the dillrihu- 
tion of perfonal eilate fiiali attach, but that the law 
which regulates the defeent of real cflarc lliall attach 
upon a limilar devife of real rftate. And the pieinifes 
in (]ueftiou mull therefore defeend to tl.e paternal heir. 
No cafe has been cited in which the ilatuto of dillribu- 
tiens has been called in aid to interpret a will which dif- 
pofes of real cltate only, •and fuch an int'.-rpretation 
would introduce a cuutfe of defeent unknown to the 
law. 

Bejl^ in reply. The rules of defeent will rc.main 
wholly unaltered by the conflru^ion contended for : the 

flatute 
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Dos dem. 

THW'AITES 
and Others 

V. 

Over 
and Others. 
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1808. 

PdB dem* 
and Othera 


V. 

OreR 

* and Others. 


ftatnte is relied on only to interpret the defcripth ptr/ina. 
If the word <* relations*’ is properly fo confttttcd with 
reference to one defcription of property, it muft bear 
the fame meaning with reference to all other defcrip* 
tions of property. In the cafe of Pjot v. Pys/, both 
forts came under conlideration: and the cafr of 1732, 
if at all applicable, muft be confidered as over-ruled by ‘ 
that decifion, but it does not appear what were the words 
of the will there. The five pounds are given clearly to 
a male, and be muft be the nearrft relation; if then 
jiynptvorih l^hvfaites was entitled to this, as the Defend¬ 
ant has contended, it would be inconfiftent that iii one 
part of the will ** relation” fhould mean a coufin ex 
parte materndf ^nd in the next ciaufe (houUi be deemed 
to exclude him. If that bequeft is colle£tivr, this cafe 
completely coincides with that of Pyot v. Pyot^ and calls 
in aid the ftatute to explain who are “the relations,”for 
the purpofe of taking the legacy, anjj^ fo points out to 
whom the freehold property ihall go* The cafe in D^er 
does not apply, for there it was plain the teftator meant 
that his property (hould not be divided, but (hould re¬ 
main entire to the head of his family. The cafe of Dae 
V. Fhwtr was a mere nifi prius decifion, and ought not 
to overthrow well eftablifiied authorities: it was alfo 
materially diftinguifhable, for there was no perfonal pro¬ 
perty to introduce the afliftance of the ftatute of diftrl- 
butions. That devife too might well be void for un¬ 
certainty, being much more difputable than this, for it 
might be contended to comprehend any or all of five fa¬ 
milies, the teftator’s, his brother’s, who might be only 
his half-brother, and his wife’s, as well on the father’s as 
on the mother’s fide. It is not true that in the cafes 
cited, there has been a quaji inteftacy: the ftatute of 
diftributions has been called in, not to fupply the will| 
but to interpret it# 


Cur, aiv, vult. 



‘ 4dlm«4 tbfi qpiokm the 

09 Mkm« 4 * * * 

(Altf»* to t3i«'''fiu|Kiifgo ^ 

liapt tgtSnft tiM ^liviAy li^ tKit 

Iririlfjjbrtalo. The qioeftldo htn torns upoii the m* 
furvfCt^'^ o^lwdi^l ^ fide/* theteftitov faai not in 
^ pei&ge (aA4f otareft telationB ** In another pert 
he fh4l fife fHmd# (91 bis oeMeib tthdoii. The ^t« 
'oC the fanaHy ifotB not thro# ttinOh light upon thk latter 
clait&i hht guels diat be meant jlyJkmPtb 

tthl^ Wu his neareft male reUfion*^ II in the 
latter pprt be obhriirbiffl, the wofrd •* neareft’* equally 
«ppUea to the othtt itiiitcnlai icmifin in the ftime degree^ 
who is one of the leiTors of the Pldlptiff, which is an 
argument agaUift reje^lng the maternal line. Now al- 
J^ttgh relation b/h word of very vague and general im« 
yet it baa obtained a certain degree of afeertained 
’^meaning in the qpores where queftions of ftiis fort have 
aiUeit With trefj^ to perfonal property} that is, it 
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means thole who mre entitled to take as relations under 
the ftatnte of diftribntions. This rule of interpretation 
baabeen adopted to controul the more extenfife and las 
fenfe ol the word» The term then having obtained this 
confttndion m courts of equity, I do not fee why it 
iboold not obtain ihe fame eonftm^ion in coi^rtt o£ 
Inwi iiMlif fb, the confequence is clear, that the three 
fitft cdulins who were living at the time of the teftalov*s 
death, aroentitled totdee. Pyet v. Pj^ is a ftrong cafe, 
^and'goei n I ga y h lohicbtnther ftartled me at ^ft. I 
not btlofoko^ thatrelstSon was titmen , 


and tobe^opplkd^lojMidAod m the pbiral as well at hi 
«jlbe IHlgglaiy^MldiltA JMMek fayt it It. There ia 
no. ^ ibis» ^egeept that 

thb •thfiAroi^, h oejtbtr 6^ 

a«iM«hM3ttnito who tpewitiled to takti not n 
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V, 
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and Othera* 


» * V' ' , 

degree o£, oiieercItiHf ai* dyifii 

taking efied. The wonif ^ 9 iij »7 fide^" e»tiii9e dKclnde 

the maternid rclatiiriKft to eostenjl 

that the tsfiUK aa.neti^y re<^i& to tW devifor, 

and as .n»Kib oahis fide, aeldidifathorand |:Wpaiemal 
relations, th reCp«d^*to the {Nr6j^rti9i^%hieh the i?iainil(F 
is so rQKO^» the devife fpeatw H the of the teika- 
tOT*a desin: there af)|tseaiee w^re have pafiTed 

away fyom^ the chU4r^t^''the«.eMeft ifitai* Sut^fe a 
4fnriiiq to jt, for lif^entihider tqddki^ft an4 other fons 
ip tail ina|e;^ ibn of Jl,* JS^Hbh the teHatok’k 

lii^tvitl^A ,hia^P eanpej^ Va^tUlkieafoiis h^e been 

given why anertpttrc^fgd eftatc^Ob^pUl iipt paia by * 
devife» 1 do ,s^t vndei^aiid chat chotrue reafon is, 
becaufe the devife is fOppoied^to Ipcfdi at the time when 
k is penned* Lord M/msJuid appoint¬ 

ment to ufes, and therefore ^coold not operate on that 
which was laot theo in feifio. John (^erd is not enti¬ 
tled to any ihare, he is ^ rtPnote, an^ the verdi^ mofl; 
Hand fot two.th||da of tho ptemiret* ** 

i*g7ao to the Plaintifiv 




a 


^ * 

ilfi^se. * ■ Will TAMS Nunn Anpthey, 

If a trader, '^HIS was an afiton of trover, brought under ait 

J^de*is*«i*!/>e^ order of the Coait of Chancery, tootsy the validity 
dwd, comes to ^ conttniflion of bankrupt, which had ffliied againft the 
JEnjg/a/re(^otih^fi“ 

nefst'and c|ufta this country to aivc»d an arreft by a eredttor, it is foch a dc> 

parlriis the'rwkn at^^o conlUtiite an aft of banktnptefr^ ^ h* 

^ An inteid to f creditor makes the I*oivi|ng th^/ejuid or doling houfe in 
dR of bankruptcy 1 not ’dscelTary that a'cre^b^mmdd aSftdtny^ deiaytd. 

A tradeetn sturehales goods fidddb sf> k^d Si, passnera in trade in 

Duihn, and <diarg» th^ tet yf, aad^. g|jpiip|g poft ^ tliia.oresbts s debt due froea^ 
<i?^^||^d^anrmkke8htm a tiade’'ber ^ ^ 

Plaintiff. 
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PlaintifF. Upon the trial of the caufc before Chambre J. 
Rt Guildhall^ at the Sittings after laft Michaelmas termi it 
appeared that the Plaintiff had originally been partner in 
trade in London with a pcrfon numed Mcrgatif under the 
firm of Morgan and Williams that this partnerfhip bad 
been difiblved, and an agreement entered into between 
the parties, to the effect that Morgan Ihould, from that 
time forward, carry on trade in London upon his own 
foie account, and that the PlaintifF fhould eftablifh and 
condu£l; a houfe of trade in Dublin^ under the firm of 
Williams and Morgan^ in the profits of which Morgan 
fliould equally participate} that all goods ordered by 
Williams to be purchafed by Morgan in Kngland, and 
fent by him for the ufe of Williams apd Morgan^ to be 
fold in Dublin^ fiiould be charged by Morgan to the firm 
of Williams and Morgan at the prime coH: only* Tt did 
not appear that the creditors in general w'ere ever ap¬ 
prized of this alteration. The Plaintiff having come 
over to London for the purpofe of making fome arrange* 
meat with his creditors, was informed, a few days be¬ 
fore the time which he had fixed for a meeting with 
them, that a perfon named Clathe was about to arrefl 
him on the following day. CluYke had furnifhed to the 
order of Morgan^ goods, which had been fent to WiUianu 
and Alorgan for file, Chrlec knowing, when he accepted 
the order, that they were deOined for WiUitims and 
Morgan, and having credited them in his bookc. Mor^ ^ 
gan fent the goods to Williams and Morgan without 
charging any profit on them. The PlaintifF, in confe- 
queiice of this intimation, immediately returned to Dub¬ 
lin, to avoid being arrelted. During the whole of his 
refidence in Dublin, he had continued to keep his for¬ 
mer houfe in London, his name was upon the dour, and 
his wife and family had continually refided in it. BeJ, 
Sbrje. for the Plaintiff, contended that this was no a£k 
of bankruptcy* i • Becaul^ the Plaintiff not being do- 

XJ R micilcd, 


x8o8. 

Williams 

V. 

Kuhn. 




Williams 


V. 

Nl'.nn. 
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tniciiej, nor carrying on trade in this country, but in 
Inlatidf could not be faid to depart tlie realm, by re¬ 
turning to DuHin, And, 2. That whether he were do¬ 
miciled in England or not, dill, as the goods had never 
been ordered from L.Uirie by Williams^ but by Morgan 
only on his foie account, Williams was not indebted, and 
therefore his flight, in order to avoid an aireft by Clarke* 
was not an a£t done to the intent or whereby his credi¬ 
tor (hould or might be delayed, for that it was done witli 
intent to avoid an illegal and vexatious proceeding; and 
no cr«*ditor of Williams was in fa£l delayed by it, which 
was an ingredient nectlTary to conftiiute an a£t of bank¬ 
ruptcy. Chamkrc]. dire£f«jd the jury, that the a£l of 
bankruptcy by departing the realm, mentioned in the 
flatute, had no councciion w'ith committing an a£f of 
bankumtey by departing from the dwclling-houfe j that 
the llatute w\n'. nol reflvriiiicd to fueh perfons only who 
refide here; hut iMeiivIcd to all natural-born fuhje^lsj 
it was not mateii-.l, therefore, whether Williams huA a 
refidence here or not, provided he v'as here, having 
dealings with 1 is creditors: and if they believed the 
evidence, h. re was a /ieparture for the exprefs par- 
pofe of r.voMiiig tlic creditors. That, looking at the 
lituaiion of the partic-’^, and their partnerlhip, it was im- 
mateeld wh>'U. name was in tlic firm, the goods were 
furniihed by Clarke' on the account of Williams and 
■ Jllorgan^ for the Dublin trade ; that there was no reafon, 
therefore, to reftiicl tfie creditor to the funds of Morgan 
onlv, but that he had a tight to refort to the Dublin 
houfe for p.iymetu. The jury, under this diredion, 
found a vcrdifl for the Defendants. 

Bif, Serjt. having, in Hilary term laft, obtained a rule 
nift for a new' trial, upon both the grounds which were 
uigcd upon the trial. 


Shepherd 
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Shepherd Vaughan^ Serjts., on a former day, In 
Viewing caufe upon the firfl point, rj'licd on the autho¬ 
rities of Dodfworth V. Anderfan, T. Rxty. 305. BitJ v. 
Sedgwick, I Salk. iio. Kxparte Siftiih, Crzip. 402. ii-v 
parte Williatnjoti, i All. 82. and Alexandt r v. k^aitghtin, 
Cowp. 398. In dilcufllng tlue fecond point iliey com¬ 
mented on the v/ords of the ftatutes 13 ii/*« c. 7./I 
*5 *• 2. and 21 jac. 1. c. and the ctfi-s 

of howler V. Pedget, 7 Y. Rep. 509. CJarra/t v. Mouh, 
5 Y. Rep. 57j. Barnard v. Vaughan, 8 Y. Rep. 149, 
and Inglis v. Grant, 5 T. Rep. 530. 




I So3. 



WanAns 


V. 

Noms, 


Be/l, Clayton, and Onjlow, Scrjts., in fepport of the 
rule, relied upon the fame arguinenta’on v/hi. h tiie rule 
had been obtained, and on the autliorlty of the four I.ilt 
mentioned cafes. 


Tliey alfo cited the cafe of Aldridge and Another 
V. Ireland, B. R. Eofler term 24 Geo. 3,, which was 
“ An a£lion of trover, tried before Lord Mansfield C- J. 
“ and brought by tlie afll»ne< r. of a bankrupt to re- 
“ cover againll the fherlR' of iWiuerfetJhit e the value of 
certain goods fold under ajn execution agaiidt the 
bankrupt. Lee, Cooper, Krjkhie, and ILoisrr, fljewed 
caufe againd tlie new trial. PeiJ-h.-un a;.il Ri.fiJ .-.vi- 
trd. Two poiius were made in the argument’; ift. 
Whether trover would lie in this cafe againll the 
«* fherifr, the goods having hfcn duly taken by the" 
flieriif and fold by him before the tMunmiiriou. 2d, 
Whether there was in tnis c-ife any a'fl of baukrupl- 
** cy. At the trial it w:\i3 confideted, and at the time 
of fhewing cauf.; it appeared by the aflidavit of the 
** Defendant upon which the rule was moved, that the 
flierilF was indemniheil in this aclion by Clinton, the 
“ judgment creditor, and therefore the lirft point was 
“ not material. Un the 2d point, Lord il/rwr/fc/f/ftated 
the evidence: the material fa^ls were, that Alice 

U 3 “ WAl, 


Uhiothcv a de¬ 
parting tfiedwLl' 
ring I'lou!,- I)e 
aciouipaniL'd 
«■!*» .Ill intent to 
' niv .1 crtiliroi, 
is a qr.e/lion of 
i ict t-ir I jury to 
dii’ide, upon all 
tliv: circum- 
11 luces. 

If if be not ac* 
cn*ip Mtii.iJ wiili 
lucli iiiitri’, it it 
no art of baiik- 
• iiptcy. 
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** Wallf the bankrupt} being indebted to Clinton^ her 
** brother-in-laW} executed a warrant of attorney to 
** confefs a judgment, in which were included feveral 
'* bills for which Clinton was liable, but which were not 
** then due; that Clinton fent an execution down to the 
bankrupt's houfe at Bath, where flie carried on her 
** trade, and took pofleflion of all the (lock. Alim Wall, 
c* on the Sunday afternoon, two days after the execution, 
told her feivants that flie was going to London, to 
perfuade her brother to withdraw the execution j and 
that if any perfon inquired for her, he was to be di- 
** refled thither: and 0ie fet off for London that after- 
** noon, came to the houfe of her brother, was rifible 
** there, and twic*e arrefted. A letter of Alice Wall 
was read, which had been written before (he left 
** Bath, and was direfled to Clinton, ftating that the 
Bath bankers refufed any longer to difcount her bills, 
** and that (he had no means of railing a guinea, and 
** inquiring of him what (he (hould do. A letter from 
** Clinton was alfo read, (which, it was admitted, could 
** not be evidence, but on the fuppofition that this was 
** really the defence of Clinton, and that the (lieriff was 
merely nominal,) in which he informed one of her 
creditors that his (iflrer had committed an afl of bank- 
** ruptcy by leaving her houfe, and defired that perfon 
** to become the petitioning creditor, and to go direflly 
to Bath, where he would find Clinton*s attorney. 
The jury found that there was an afl of bankruptcy, 
and gave a verAiGt for the Plaintiffs to the amount of 
the goods. 

The firft point was now again infifted upon, as well 

as the fecond, on behalf of the Defendant. 

% 


Sheriff, in what 
cafes entitled to 
the proteftion of 
the Court* 


Lord Mansfield C. J. If this were really the cafe 
of a (heriff, who had a£ted fairly under a writ, with- 
«< out notice of any a£l of bankruptcy committed, there 

are 
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** are federal rules eftabliflied in the cafe of Cooper r. 
Ckittyf 1 Burr. ao. for his prote£lion; but if the flie- 
riff foluntarily takes a part, and, either before or after 
** the goods fold, ele£l 3 to which party he (hall pay the 
** money, and receives either an exprefs or implied in- 
** demnity, (for either is fufEcient,) he mull: refort to 
** that party for his fecurity in cafe he has a^ed wrong, 

** and is miftaken. It was taken for granted at the trial, 
that the (heriff had notice of the commiffion, and had 
** his indemnity, or might have had it, and that he was 
nominal only; if that is not fo, it may be a ground 
** for a new trial, becaufe the whole proceeded on that 
fuppofition: but it appears now from the aflidavits* 

** that he was a£l;ually indemnified. The malerial quef« 

** tion is, as to the zdi of bankruptcy; I thought it very 
** doubtful at the trial, and I think fo dill. It is a quef- 
** tion for the jury, with what intention (he left her 
** houfe} and it is a very (trong circumftance that be- 
** fore (he went, (he left word with her fervants for ' 
*' what purpofe (he was going, and direfled all perfons 
** to feek for her at the place where (he adlualiy was. 


1808. 


Williams 


V. 

Nunh. 


*< WxLLEs J. thought that* the fa£ls dated did not 
** amount to an adl of bankruptcy: the truth of the ac- 
** count, and her being a£lually arrefied upon that in* 
** formation, contradicted the notion that (he w6nt to 
avoid her creditors. 


** Ashhurst J. thought that there was no intention 
** of leaving Batht for the purpofe of delaying her ere* 
** ditors; and though (be never afterwards returned 
** thither, yet if (he went for the purpofe of fettling the 
bufinefs with her brother, her not returning could not 
make that to be an aCt of bankruptcy, which was 
** not fo originally* 

0 4 
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BuLLiit J. When a leaving of the houfc is Of if 
not an of bankruptcy, mull depend on all the cir- 
cumllances. The going to a dillant place among 
** ftrangers may be an afl of bankruptcy, though the 
** party be vifible there: the going only to the next 
houfe may be an a6t of bankruptcy, if the party is 
** not vifible; there is no line to be drawn, without 
knowing the circumllances. The intent mult be 
** coUe£led from them. The circumllances here are 
** (trong to Ihew that (he left her houfe really with the 
** view which (he exprelTed, and I think that was not an 
** a£l of bankruptcy. 

“ Rule abfolute for a New Trials 
, on Payment of Colls.’* 

Mansfield C. J. obferved that this cafe materially 
differed from that in which it was firfl cited, of Fowler 
V. Padget: there the bankrupt abfented himfelf for ten 

• days, and many creditors called with bills, and could not 

find him. Here it appeared that the creditor had only to 
call .at her houfe, in order to know where (lie w.i$, and to 
be enabled to get a writ, and arred her at her brother’s 
houfe in London, * 

Chambke j. remaik(^(1, that it might be colle£led from 
the language of Willes J. in this cafe, that the creditor 
had "(dually called at her houfe at Baih^ and not finding 

* ‘her there, had, by the dire£V^.>n which he there obtained, 
followed her to Lcftdjii and arrcitcd her. 

Cur. ndv, vuli* 

I * 

Mansfield C. J. on this day delivered the opinion of 
the Court. 

Although Lord Kenpn once halliiy determined 
that there mull be feme proof of avoiding or delaying 
a credicor, yet in a fubii-qn-^ni cafe, which came before 
me at Chejhr^ wlic/c the fame point arofc, and I ruled 
it contrary, a new tii'd was afterwards moved for 

2 in 
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in the Court of Kin^s Bench upon the authority of Faw* 
Ur V. Padget s and the Court would not even grant a rule 
nifi* In the cafe recently decided of Rolerifen v. Liddell, 

9 Eqft, 487* it was determined, that in order to conllitute 
an a£fc of bankruptcy by keeping houfe, it was fufficient 
to 0iew that the bankrupt intended to delay his creditors, 
without (hewing that any delay adSiually was occafioned ; 
and that decifion is applicable here. As to the other 
queftion, Whether the FlaintitF is to be confidercd fo far 
fubjeft to the bankrupt law of this country, as to be ca¬ 
pable of committing an z€t of bankruptcy by leaving the 
realm ? it does not exa£lly appear how long he was 
here, before he again returned to Ireland \ but on the 
fa£ls of this cafe, he is as little a rehdent out of this 
country, and as little entitled to take that objeflton, as 
(can well be fuppofed. Here the perfons who compofed 
the firm of Morgan and Williams continued partners 
throughout, they never for a moment ceafed to be part¬ 
ners : the only change was, that they fubilituted the 
trade in Ireland for tlint in England. In conft'quence of 
this trading a debt becomes due. It is impofiible jto ar¬ 
gue with fuccefs that this is not the debt of Williams, 
Even if WilUams had never been known here as a part¬ 
ner, but it had afterwards appearod that he was a part¬ 
ner, and that the trade was carried on for the joint be¬ 
nefit of both, there could be no doubt of his liability. 
But the trade is carried on exprefsly for Williams and 
Morgan, Although Morgan adls in this country, it is 
not for himfelf alone, but for Williams and Morgan, 
Where then does the debt.arife ? Evidently in England, 
The Plaintiff comes to England, he lives a great part of 
the year in England, his family is here, he comes hither 
in confequence of his embarraffments, for the purpofe of 
fettling his affairs; and while he is here, a cenfiderable 
creditor of Williams and Morgan is, as the Plaintiff 
^hinks^ about to arreft him, He inllantly quits England 

and 
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and returns to Inland, Is not this then an zdt of bank- 
ruptcy ? Several of the cafes cited, and particularly that 
of Alexander v. Faugban, (hew that he may be arrefted 
here, and that if he lies in prifon two months, he will be 
a bankrupt. To avoid an arreft he runs away, and it ia 
laid, this makes a diftinflion. I will fuppofe that in re¬ 
turning to Ireland^ he is going to his home and place of 
trade % but he does not go as for the purpofe of going 
home} by his own confeflion, it is to avoid this arreft* 
If he was not liable to the bankrupt laws of this coun¬ 
try immediately upon his landing here, how long was it 
neceifary that he muft ftay before that liability would ac¬ 
crue ? Every man coming hither, knows that he muft be 
fubjeA to the law, and any perfonal contract which he 
makes, may be enforced according to law; it feems then 
to be, and is, a necefTary confequence of this, that if, to 
avoid die procefs of the country, he goes away, fo that 
no proceedings by aftion can be had agunft him, he 
ihali be neverthelefs liable to the other mode which the 
law points out, namely, a commilfion of bankrupt. It 
would be extremely difticolt to fay that an alien born 
would not be fo fubjeft. The cafes go the full length of 
eftablilhing this dodriiie $ the only diftin^ion is, that 
WtllianUf inftead of being arrefted here, efcaped to Ire- 
/W,^but that does not make any material difference* 
We are therefore of opinion that the Plaintiff is a bank- 
yupt, and the rule muft be 


Difcharged* 
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replevin the Defendant avowed taking a heifer 
damage feafant. The Plaintiff pleaded a right of way 
to pafs and repafs with cattle from a public flreet through 
and along a certain yard and way adjoining to the faid 
place, in which, &c. towards and unto certain premifes 
in his own occupation, as appurtenant thereto, at all 
times, 1. by prefcription j 2. by a grant from a perfon 
j[n whom he fuppofed the feifin in fee, as well of the yard 
and way, as of the Plaintiff's premifes, to have been united. 
The Defendant, in his replication, took iflue upon thefe 
tights of way. Upon the trial of this caufe, at Hertford 
Summer AlTizes 1807, before MansfeldQ.].^ it appeared 
that the Plaintiff's building had anciently been a barn, 
but had not been ufcd as fuch for a great many years; 
that the folding doors of it opened not to the Plaintiff’s 
yard, but to a highway; for many years it had been 
converted to the purpofes of a liable ; the lafl preqeding 
occupier, who was a potlc-butcher, had ufed it as a ilaiigh- 
ter-houfe for flaughtering his hogs, and the prtfent oc¬ 
cupier, who was a butcher, ufed it as a flaughter-houfe 
for flaughtering oxen. The yard in queflion, dlong 
which the right of way to thefe premifes was claimed, 
was a narrow paffage, bounded by a row of houfes on 
each fide, the doors of which opened into it: when a 
cart and horfe was driven through it, the foot-paffengers 
could not pafs the carriage,, but were compelled, on ac¬ 
count of the narrownefs, to retreat into the houfes; and 
they would be expofed to confiderable danger if they 
were to meet horned cattle driven through it. It was in 


Evidence of a 
prefcriptive right 
of way for all 
nanrier of car¬ 
riages does not 
neccfTarily prove 
a right of way 
for all manner <#* 
cattle. 

But it is evi¬ 
dence of a drift 
way, for the jury 
to cotifuler, to¬ 
gether with the 
other evidence. 

The extent of 
the ufjgc is evi¬ 
dence of a right 
only commenfu* 
rate with the 
uf- !•. By 3 againft 
Chamhre J. 

UlVr of a waj^ 
for carriages 
and hogs is 
primu facie 
evidence of a 
right of way for 
^11 cattle, and the 
onus of proving 
the reftri^ion lies 
on the grantor. 
P/y Chamhre J. 
againft 3. 

Whether a way 
of necellity is 
commenfurate 
only with the ufe 
to which the 


premifes are applied at the time of the conveyance, or with all ufes to which they 
may be converted afterwards, quare* 


evidence 
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evidence that the preceding occupier had been accuf* 
tomed to drive fat hogs that way to his flaughteT>houfe ; 
and that the Plaintiff had been accuftomed to drive a 
cart, the only carriage which he poffefled, ufually drawn 
by a horfe, but in one or two inHances by an ox, along 
this pafiage to this barn, where he kept his cart} there 
was then no other way to it. He had lately begun to 
drive fat oxen that way to the premifes for the purpofe 
of killing them there ; but there was no evidence of any 
other ufer than this of the way for cattle. No deed of 
grant was produced. The Defendant produced no evidence 
that he had ever interrupted the occupiers of the Plain¬ 
tiff’s premifes in driving cattle there, nor that they had 
been ufually pofTeffed of horned cattle which had not 
been driven that way ; he admitted that there wasfufTi- 
cient evidence of a right of way for all manner of car- 
riages. It did not appear at what period the houfes ad¬ 
joining the way had been built. Befl Serjt., for the 
Plaintiff, contended that a way for all manner of car¬ 
riages neceflarily included a right of way for all manner 
of cattle } and therefore proved the prefeription. Manf 
field C. J. told the jury, that inafmuch as this was a 
private, and not a public way, they were not to con¬ 
clude that a man migjfit not grant a right of way to pafs 
with horfes and carts, and yet preclude the grantee from 
palling with all manner of cattle, and the degree of in* 
convenience which would attend the larger grant in this 
cafe, furnifhed an argument againfl. the probability of it. 
He direded them, therefore, to fay whether there was 
fufficient evidence of a right of way to drive cattle loofe ^ 
or whether they would* con Oder the grant or prefeription 
as only co*extenfive with the ufe that had been made of 
it. The jury found a verdict for the Defendant. 


Bejl Serjt. having in Michaelmas term lafl obtained a 
rule nf$ for a new trials 

Shepherd 
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Shepherd Serjt., on a former day in this termi (hewed 
caufe. He denied that evidence of a private right of 
way for carts and horfes, was evidence of an unlimited 
right of way for all forts of cattle. He difl:ingui(hed a 
private from a public way. Where land is dedicated to 
the public ufe, unlefs fomc reftri£lion is proved, it may 
perhaps be taken that the way is given for all purpofes, 
and to all places. If a man opens a ftreet, the public 
may ufe it as an approach to any other ftreet that lies be. 
yond it. But if a perfon has a right of way over the land 
of another to his own clofe, and purchafes the clofe next 
beyond his own, he cannot ufe his way for the purpofe of 
going through his own land to that which he has fa pur- 
chafed. I RoU dhr. 391. Cb'imin privAte line Laugh¬ 

ton V. TFnrti, 1 Lut-iu. HI. A right of way with a cart and 
horfes is of fo different a nature from a right of way for 
cattle, that in many inftanecs there would be no utility 
in having the one combined with the other. If a man 
(liould convey a coachlioufe and ftable, a barn in the 
centre of his own land, or a houfe at the inner extremity 
of a long range of buildings, tlie conveyances would pafs 
a way of ncceifity, for the coucl^ and horfes of the gran¬ 
tee in the one cafe, in the others, to carry thither his 
harveft, and his goods, in the.ufual carriages; be- 
caufe without fuch a right the thing conveyed could not 
itfelf be enjoyed ; but no kind of way would pafs as a 
way of neceflity, which was not at tlic time of the grant 
neceffary, by reafon of the then fubfifting nature of the 
premifes, to the enjoyment of the thing granted, and 
the way which palled of neceflity would not enure to all 
the purpofes to which (he buildings might be afterwards 
converted, even if the purpofe could not be deemed a 
nufance, as this flaughter-houfe a£tually was, being fitu- 
ated in the town, of Watford, Although the Plaintiff^ 
claiming by prefeription, does not reft his title upon the 

prefent ftate of the piemifes, but on what was their ori¬ 
ginal 
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ginal flatey it reds with him to (hew that the J>rei!lifes 
were originally built for a purpofe which required the 
driving of horned cattle as incident to their convenient 
occupation} the Court will not piefume it without proof^ 
on account of the great inconvenience to leflbrs and 
grantors of ways which would refult from this prefump* 
lion* The limitation of the right was properly inferred 
both from the limited ufe of the way which the Defendant 
proved^ and^ from the very circumdance of the houfes 
being there fituated, for it could not be fuppofed that if 
this eafement had exided in the manner contended for, 
any perfon would have built a houfe in a fituation fub« 
jed to fo much danger and inconvenience. 


JBeJt, conlrot admitted with Rolle, that, a man may 
fpecidcally limit his grant of way to certain ufes only: 
but no indrument conveying a grant fo limited had been 
produced in evidence in this cafe. He denied that a way 
of iieceiTity is redri£led to the particular, ufe required by 
tlie date in which the property fubflds at the time of the 
grants No law forbids the purchafer of an edate in fee 
to alter the date of hi^ property as his profit or conve¬ 
nience may require, and fo often as he alters it, his way 
of neceflity fhall be adapted to his ufes:'if he turns his 
pigftye to a flaughter-houfe, as he had a way for his pigs, 
fo fhall he have a way for his oxen, unlefs that very ufe 
of the property is a nufaiice: there is no other limitation 
of his right. The argument from the danger of driving 
bullocks here is of no weight; for it appears that the 
driving a cart is equally inconfident with themfe of the 
way by foot^paflengers at the fame moment. The ge¬ 
neral law is, that the grant of a carriage-way conprizes 
a way for all cattle: it is competent for the Defendant 
to (hew that the general law has been narrowed by com- 
pa^ between the parties, for couvtntio vincit hgm : but 
no fuch compa^ is (hewn. Lord Cohi is to 'be under- 
14 flood 
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ftood as fpeaking both of public and private ways, and 
what he fays is equally applicable to both. *• Via or 
*< aditut contains the other two} {iter, and atlus,) and 
alfo a cart-way, for this is jus eundi, vehendi, et vehi- 
culum et Jumentum dueendi, and this is twofold, viz» via 
regia, the king’s highway, for all men, and eommunis 
** Jirata, belonging to a city or town, or between neigh- 
<( hours and neighbours.” i Hawh b, i» c» 76. acc» 
3 Leon, 13. Anon, Per Dyer, ** It is good to prefcribe 
bahere viam pro omnibus carriagiis, generally, without 
fpeaking of horfe-way, or cart-way, or any other way.” 
In former times, when this building was ufed as a barn, 
cattle muft neceflarily have been driven to the yard this 
way, to confume the fodder. Antiedtly too, before the 
ufe of carriages was general, all harvefts were brought 
home on the backs of cattle, as Hill is ufed in feveral of 
the weftern counties} fo that according to the argument 
ufed for the Defendant, there mud originally have been 
a way for cattle to the premifes. 

Cur, adv, vult. 
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Mansfield C. J., having adverted to the fafls of the 
cafe, obferved that in general a public highway is open 
to cattle, though it may be fo unfrequented that no ono 
has feen an inftance of their going there; but thb pre* 
fumption would be for cattle as well as carriages, other- 
wife cattle could not be driven from one part of the 
kingdom to another. The authority cited from Hawkins 
only refers to Co, Lift., and the paflage in Co, Lift, does 
not pro^ that Lord Coke was of opinion that in the cafe 
of a private way, which muft originate in a grant, of 
which, the grant itfelf being loft, ufage alone indicates 
the extent, evidence of a limited ufer could not be re¬ 
ceived to reftridf the ufual import of the grant. The 
general defeription given by Lord Coke docs not feem to 
touch the queftiont fie refers to BraSlw^ fib* 232. 

who 
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who only fays, there are a 3 us, and via $ but fays 
not a word to explain the meaning of either, or the dif¬ 
ference between them. Nor can I find in any of the 
books, nor even in any nifi prius cafe, any decifion that 
throws light upon the fubjedk. A parfon has the via or 
aditus over a farm with carts to bring home his tithe, 
but he can ufe it for no other purpofe. 1 have always 
confidered it as a matter of evidence, and a proper quef- 
tion for a jury, to .find whether a right of .way for 
cattle is to be prefumed from the ufage proved of a cart¬ 
way. Confequeutly, although in certain cafes a genera^ 
way for carriages may be good evidence, from which a 
jury may infer a right of this kind, yet it is only evi¬ 
dence} and they'are to compare the reafons which they 
have for forming an opinion on either fide. As well at 
the trial, as fince, I have thought that there might often 
be good reafons why a man (liould grant a right of car¬ 
riage-way, and yet no way for cattle. That would be 
the cafe where a perfon who lived next to a mews in 
London^ (liould let a part of his own (table with a 
right ,of carriage-way to it, which could be ufed with 
very little, if any, inconvenience to himfelf; yet there it 
would be a moufirous^nference to conclude that, if a 
butcher could eftablifh a flaughter-houfe at the inner end 
of tht mews, without being indiflable for a nufance, he 
might therefore drive horned cattle to it, which would 
be an intolerable annoyance to the grantor. So'cafes 
may exilt of a 'grant of land, where, from the nature of 
the premifes, perniiinon muft be given to drive a cart to 
bring corn or the like, and that right might b^exercifed 
without any inconvenience to the grantor; but U does 
not follow that cattle may be driven there. The incon¬ 
venience in this cafe is a ftrong argument againft the pro¬ 
bability of the larger grant. The Defendant was the 
proprietor of all thefe houfes. My Brother Chambre 
mentioned the cafe of a public way, reftrii^cd to carriages 

only, 
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onljr, in which Tome public notice was affixed to caution 
the public that there was no drift* way, and thought 
that the abfence of fuch notice in this cafe was an argu¬ 
ment again (l the probability of the reftri^ed grant. Thif 
notice might be requifite in a public way, but in a private 
way, out of which cattle were excepted, the grantor 
might reafonably think it unnecefiary to give his grantee 
notice of that, of which he maif already be conufant i 
he might jutlly fuppofe that the grantee knowing the 
nature of his right, would not attempt to ufe the way 
otherwife than according to his grant. 1 can find no 
cafe in which it has been decided that a carriage-way 
neccflarily implies a drift-way, though it appears fome- 
times to have been taken for granted. I fpeak with 
doubt, becaufe my lirother Chambre is ftf a dilFerent opi¬ 
nion, but 1 incline to hold that the verdidl ought not to 
be diilurbed. 


1808. 

Ballaxd 


V. 
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Heath J. This is a prefcription for e way for cattle* 
and a carriage-way is proved. A carriage-way wil^ 
comprehend a borfe<«way, but not a drift-way. Ail pre. 
fcriptbns are JiriSi j.urit» Some prefcriptions are for a 
way to market, others for a way«to church, and in the 
ancient entries, both in Rafial and Cllft^ the pleadings 
are very particular in dating their claims. In 
^o(i perntiitat, the diftlpdion is clearly feen. Sdkne- 
times there is a carriage-way qualified. One claim is 
remarkable, fugare quadraginta averia* The ufage then 
in this cafe, is evidence of a very different grant from 
that which is claimed, namely, to drive fat oxen; sni- 
mals dangerous in their nature, and which there might 
be very good reafon to except out of a grant of a way 
through a clofely inhabited neighbourhood. The jury 
having heard the evidence, and formed their opinion 
upon it, I am not prepared to fay that the veidi^ fball 
not ftand. 

VOL. 1/ 
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Lawrence J. I fhoulti havt- bct-n as well fatisfiecl if 
the verilid: had bfen thf other w.-iy, but as the jury have 
clecidcti upon t!ie evidence, 1 am unwilliiij;; to difturb 
theii verdift. This is the c fc of a preferiptive private 
way, wJiich nrefumes a grant; the qucftiiui then is> 
What was the grant in this cafe ? That is to be colh£led 
from the ufe; for it is to be prefumed that the ufe has 
been according to the grant. A grant of a carriagC'Way 
has not always been taken to include a drifNw ty. In 
the entries are cafes of pTcfcription, for carriages 
only, but for cattle alfo. Co. Ent. 5 6. ^od pevnuttat ad 
carriafidum et recar riatidum. hlada, faenum, it ac 

omnia alia necejfaria fua^ cum carris et careflis /ttis, et ad 
fugandum omnia et omnimeda averiafua. The perfon who 
drew that entry certainly did not conclude that acarriage-* 
way included a drift-way for cattle. The ufe proved 
here, is of a carriige-way: the grant is not (hewn, and 
the extent of it can only be known from the ufe. If the 
ufe had be^n conhned to a carriage-way, 1 lliould have 
had no difiiculty whatever in faying that it aiforded no 
evidence of a way for horr.eti cattle j for till they were 
driven there, no oppoiitiun could be made, nor the limi- 
taticn of the right fhew.'i: bur pigs have bem driven 
that w<iv, and {Irefs is laid up' a this circuniflaiice. 
Thatt’i' may Ik goc«l proof of a tight to drive pigs that 
way, ' ;f the ufer of the way for pigs is nor proof of a 
right way for oxen. Tlic grantor iright well coniidcr 
wha! animals it was proper to admit, and what not. 
The , ’ Cl* is very narrow, and full of inhabitants. There 
is no danger from pigs, and carriogt-s always have fome 
one to conduct; them. Cattle may do harm, and paflen- 
ger^ cannot always get out of their way, hut if the cattle 
are driven f 'rward, f rious injury may be done. The na¬ 
ture of the pldce, therefore, may piobably have fuggefted 
a liaiitation of the grant* 


CUAMDRE 
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Chambre J. 1 thidk there oui^ht to be a new trial'; 
for all the evidence w is on one fide) and the verdifl; 
went againil the evidence. I never thought that a 
carriage-way ncccflarily imluc’ed a drift-way; hut 1 
think it is prim& facie evidence, and llrong prefump- 
tive evidence, of the arant of a drift-way. Undoubt¬ 
edly a perfon may rtilridl his grant as he pleafes, 
and when he has fo limited it, the pleadings mud be 
adapted to the particular grant; which accounts for the 
variety in the entrieti. Ilut it reds with the grantor to 
prove the redri£\ion of tlic grint; othcrwlfe it mud be 
intended to be of tlie uluai extent. Tltis inconvenience 
indeed may occur from i'uth a detcrmin.ition, that if the 
evidence be l id, the grantor may lofe the benefit of hig 
redridlion, but he may, and ought fco prelVrve the evi¬ 
dence of the rc'driclion ; and the inconvenience w'ould 
be of fmall extent; for I believe tiie Cjfts are very few 
where a curriage way has not been accompanied with 
this right: there feems to be. ab’iofl n neceflity for in- ^ 
eluding it. The grantee may fVnd Luck his horfes with¬ 
out his carriage- lie may draw his cirriage with oxen; 
and the oxen, .;s v/eil as i!ie hoifcs, mud be driven back 
loofc to paliure. There is drong prefumptive evidence 
then of a diUt-way. If the Uurthsrn of the proof lies on 
the tertcnanl, it certainly is po/hble that he may iofc the 
riglit of rc diainiog the way ; but for one cafe where the 
evidence has been lod, and would be fupplied by this 
dccifum, there will be a thoufand cafes where a redric.’"’ 
lion will be created that did . not exid in the original 
grant. 1 fear thefe rights of way will be very much 
narrowed, if they are to be confined to fuch a^ual ufe 
of them as can be proved. The manner of ufing a way 
may vary from time to time. I think the proof of driving 
hogs is an important circumdance, and very drong cvi« 
dence of a grant of way for cattle. According to the 
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do£lrine contended for, it would be neceflary to drive 
every fpecies of cattle in order to pr'eferve the right of 
pafliog with that fpecies. If a man had a little field 
where cows had not ufually been paftured, it would be 
monftrous that he therefore ihould not drive his cow to 
it. Suppofe any new fpecies of cattle is introduced into the 
country, (hall the grantees of private ways have no p tiTage 
for them to their lands* Is it to be contended, for infiance, 
that no ancient private way in the kingdom can be ufed 
for Spani/h (heep ? Much of the argument has been built 
upon thefe being horned cattle* Many breeds of kine 
have no horns, may the grantee drive thofe ? As to the 
argument that the inconvenience of fuch an ufe amounts 
to a nufance, nothing of that fort appears* The grantee 
has conftantly driven all the carriages, and all the cattle 
that he had. This is a claim by prefcription, which im¬ 
ports great antiquity, and it does not appear how wide 
the way was at the time of the original grant, and how 
much the houfes have encroached on it long fince, but 
thofe encroachments cannot deprive the grantee of his 
antient sight of way* 


Rule difcharged. 



IN THs Fo&ti^bighth Ybar OF Q£ORGE Ilf. 


1808. 


Morgan^ on the Demlfe of Surman, v» 

SURMAM. 


May JO. 


'J'H IS was an eje^ment, brought to recover certain if a mixed 

premifes in the parlfli of Upton Bnofijhuryy which the fund, confining 

lefibr of the Plaintiff claimed as heir at law to John Sur~ ^ 

.. r . 1 . 1 r .. r . r f®"** property* 

man, his father. Upon the trial of this caufe, before fubjeA 

Graham B. at the Worcejier Summer Aflizes 1807, a ver* to appointnsent* 

diA was found for the Plaintiff, fubjeffi to the opinion of ** >« not necefiarf 

the Court upon a cafe, the material hSts of which were objedts of the ap- 

as follow: John Surman being feifed in fee of the pre* pointmentfliould 

mifes, made his will, duly executed and attefled to pafs have a part of 

real eftates, in which, as to his worldly fjiate^ he gave j)gyifg |jjg 

and difpofed tiiereof as follows. All that his mefluage teftator’s wife, 

or malthoufe and garden in the parilh of Upton Sno^uryt remainder to her 

likewife all that houfe, with the garden and orchard 

** to appointment. 

thereto adjoining, known by the name of the Red Ltong A'child born af- 

iii the parilh aforefaid, he gave to his wife Eleanor Sur- ter making the 

man for her natural life. All the refidue of his real and **8*“ 

tor’s lifetime, is 

perfonal eilate whatfoever, whereof he had not by that anobjedofthe 
his will difpofed, all his goods and chattels, (tock in appointment, 
trade, bills, bonds, and all other fecurities for money , ***^i"K 

whatfoever, he gave unto his wife Eleanor Surmaitf for jife^ ^ power 
her to receive the rents and profits thereof to her own to appoint in feeg 
ufc, and to maintain her children, during her natural th« pro- 
life, Ihe paying thereout his juft debts and funeral ex- r (hall be heuTa* 

peaces, and the charge of proving that his will. And good exercife of 

the power. 

Secusy if flic had an intereft in the reverlion as well as a power. 

No appointment is held illiifory in a Court of law. 

Devife to A. for life, remainder to teftator’s children as B. (hall appoint. Tbo 
fee fimple becomes vefted on the teftator's death in all his children then living, fab« 
jeft to be devefied by the appointment. 

A general refiduary claufe will carry efiates not in the contemplation of the tefta* 
tor, ttulefs the will contains fpecial indications of a contrary intention. 

X 9 after 
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after her deceafe, then he gave and bequeathed the fame 
unto his children, to be parted among them as flie fliould 
think proper. All his perfonal eilates, goods, and chat¬ 
tels at her difpol'al. And he thereby conllltuted his wife 
foie executrix.” The tedator died fcifed, without altering 
his will, leaving his wife Eleanor, and fix children, vh' 
the leflbr of the PhintilF his eldcft fon and heir at law, 
John^ Mary, William, and the Defendants "James and 
FraneiSf him furviving. Francis was born after the will 
was made, but before the father’s deceafe. Eleanor, his 
widow, afterwards made her will, duly executed and 
atteiled to pafs real eflutcs, and thereby *' devifed and be¬ 
queathed unto her two younj»efi: fons, James and Eran^ 
cis, all that her freeliold mefTuage, tenements, and prt- 
mifes in which flie then lived, together with the malt- 
hoi'fe, all whicii premifes were then in her occupation, 
and known by the fign of the Red Lion at Upton Snodf- 
huryi Hie alfo gave and bequeathed unto her f<iid two 
Ions, James and Francis, all her houfehoid goods, (loch 
in trade, and all perfonal property that (he fliould die 
pofiTefled of, v/hatfoever and wherefoever the fame (hould 
be at the time of her dcceafe, to hold as joint-tenanta 
until Francis fitouid attain the age of twenty-one years : 
then (lie willed and directed that the whole of her real 

I 

and.pcrfonal ellate liiould be equally divided between her 
faid two fons James and Francis, (hare and (hare alike, 
fubjefl nevcrthelefs to the payment of her debts, and the 
feveral legacies thereinafter by her bequeathed to her 
other children. And after reciting that her fon Thomas 
Snrman being fettled in bufinefs during the life of his 
late father, he had his (hare of their property already, 
(he therefore gave him orte guinea only ; (he gave to her 
fon John the fum of 5/., to her fon William 8/., and to 
her daughter Mary, the wdfe of Jofeph Connell, 14/.; 
which legacies made their (bares as nearly equal as (he 

could 
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could puefs, with what their brother Thomaf had had, 
and to be pjid to thrm when her f(*n Franris arrived at 
the age of twcnty-one years. And having exprefled fotne 
further limitations of the real eftate in c-^fe either of her 
fons 'James or Francis ihould happen to die during the 
minority of Francis^ having no lawful iilue, (lie thereby 
condituted her fons James and Francis h» r executors.’* 
The Icffjr of the Haint’.fF, Themos Surman^ had been 
fettled in the buiinefs of a miller by his father in his life¬ 
time. The tedatrix Eleanor Surman died, leaving the 
faid (ix children her furviving; upon her death, the De- 
feniiaiits entered on the piemifes, and were poflefled 
thereof at the time of the trial. 

This cafe was argued in Hilary term lad by 
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IP’^illLims S'l’lt. for the PluntilF, who contended, fird. 
that the test.:ttir, jA'?! Sartiua}^ ha * (U-viT d no treater 
edate in the premii'es iImii to hij. v’ilV for life, and 
the revf'fion, there fere, d to the 1.. ir a: 1 iw, ‘ 

The heir is always pefuli-irlv frivourci' in ertnts nf I 'l- 
tice, and is not to .0 bv rirobi/ioni.; -ui-. 

It is iru- that the word;- c'* thn f P.'-’.’ary are 

cietnly large; an.! do ihricfs ^;tiicval words will often 
carry a remote r>'‘verr.on '..voi^h w"t not in the cootcro- 
platio:) of the tfO.a'.ori as in lh!?< af^s of Hoj^^an v. 'J'd- 
font Coivp. ^.07. and GyArijhtt on the De.', if <f the Mar^ 
fjuis of B'.tcVinpfaivjl.'lre, v. The Idctrqjiis of Dcii'fltref 
2 Bof, ^ Full. 000. But uj-it eifcdl is coiiticuKd here, by 
the manifed abfimllties w^hich would eufuc from fuch » 
condruclion. The tedator, in his reliduary claulc, fpeaks 
of his real edate whereof he had not by that liis wdl dif- 
pofed i bat he had jud before difpofed of an edate for 
life in thefe very premifes} and he cannot be inten .d 
to devife a further interrd in them, without wholly te- 
jedUng thofe words} whereas all the words of a will 
mud have fome cfFed given to them if pofllble. Me 

4 proceeds 
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itdS. proceeds to gite to his wife for her life the rents and 
profits of the fubjedl of this fecond devife; but it is im- 
ex dcim polTibie that he could mean to give to his wife for her 

SvRMAN life the rents of that reverfionary eftate which was to 

SvaMAw. come into poiTefiion only upon her own deceafe: it 
was equally impoflible that ihe could out of thofe rents, 
maintain, as ihe was dire^ed, her children during her 
life, and difeharge the tellator’s teftamentary expences, 
which was a payment to be made immediately upon his 
deceafe* The decifion in the cafe of Strong v. Teati, 
a Burr. 912. proceeded on this gronnd. So Rse d, 
Janus V. Avisjf 4 Term Rep. 605 > Goodtitie d, Daniel ?. 
MiitSi 6 Bajl^ 494. the teftator having, under his mar- 
Tiage*fettlement, an eftate for life, with a reverfion to 
himfelf in fee, fubje6l: to the eftate-tail of his daughters, 
devifed to his daughter Judith and the heirs of her body, 
all his freehold and leafehold lands, vihich were not fettled 
in jointure on his late wife^ and it was held that the 
reverfion in fee did not pafs by that devife, on ac¬ 
count of the abfurdity of fuppofing that he had devifed 
an eftate-tail to a perlon who had already the fame 
eftate in the fame premifes. In that cafe Lord Ellenho* 
rough C. J. recognized tho cafe of Chefler v. Chfler^ 3 /*. 
Wms. \MansJield C. J. That cafe was decided on 
the authority of Strode v*. Ladj Rujfell^ 2 Vern, €21. It is 
a (hoclcing decifion, but it has been followed by n hundred 
others.^ And his Lordfliip obferved that the eftc^ of a 
refiduary claufe in a will, although fufficiently compre* 
henfive, may be controuled by the general mtenr. Here 
the teftator had already difpofed of the premifes in quef- 
tbn, before he made the fecond devife. And if the re* 
verfion does not by thefe words pafs to the wife, it can* 
not go to the children. The devife is, ** from and 
after her deceafe, I bequeath the fmef which means 
the refidue whereof I have not in this my will difpofed 

of|’* it cannot mean the whole given in my will, every 

thing 
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thing that Is already difpofed of. But if this claufe in¬ 
cluded the reverHoDj dill the will of the wife is h bad 
execution of the power given her by the teftator, of 
making partition among his children} and the eftate 
either defcends to the heir at law, fubje^k to a truft to be 
divided bf him equally among the children, or defcends 
to the teftators’s fix children equally, of whom the heir 
is one. Cunningham v. Meody^ 2 Vef, 174. Doe m the 
Dmife of WiUis v. Martin^ 4 Term Rep> 39. The latter 
is a very remarkable cafe. There the edate was limited 
to the wife for life, remainder to the hufband for life, 
remainder to the ufe of all the children, or fuch of them, 
and in fuch proportions as the parents Ihould appoint, 
and for want of fuch appointment, to the ufe of all the 
children in fee, and in default of fuch idhe, to the father 
in fee; with a power to the parents to revoke the ufes, 
and fell the edate, upon condition of repurchafing other 
lands. The parents, after the birth of fome children, 
revoked the ufes, and appointed new ufes to a dranger, 
and the quedion was, whether the children had only a 
contingent remainder, which this a£f might dedroy; or 
whether they had a veded edate \ and, if fo, whether 
this fliould deved their edate. T^e Court, on the au¬ 
thority of Lord Hardwickdi decifion in Cunningham v. 
Moody, held, that the children upon their birth took an 
edate in fee, fubje£f to be deveded by a due appoint¬ 
ment. But in the prefent cafe, it feems rather that the 
edate defeended to the heir at law, until appointment 
executed. The objeffions to the appointment are, that 
the tedatrix does not even profefs to execute the power; 
(he exprefsly gives the property as her own. The power 
in this cafe purports that both the real and perfonal 
edate are to be parted among the tedator’s children, 
which mod be among all the children: and the widow 
devifes to her two younged children only the whole real 

edate, and the whole perfonal edate, except certain 

fmall 
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fffltll legacies, and does not give to each, a parr 
of the real, and a part of the perfonal eftate. 

Walker* Caf. temp* Talk* 72. Again, Francis was 
not born at the time of making this will; he was not, 
therefore, originally one of the objects of the tcftator’a 
bounty, and the power cannot be extended in favour of 
any others. Lord Loughborough^ Chancellor, Lid in one 
cafe, ** if the^word were ijfue^ I could extend it ad infi- 
miumt but 1 cannot under the word children include 
grardchildren. 'V^e muft jLX according to the extent of 
the lailrumenc giving the power.** 


Bayley Serjt. contra, contended, that according to the 
cafes of Tomlinfon v. Dighton, 1 P. Wms. 149. and Liefe 
V. Saltingstofie, i Mod. 1B9. the revtrfion became fubje^ 
to the wife’s appointment. He admitted that to make 
the appointment good, each child mull take a lhare, hut 
contended that it was not zieccdary that each ihould 
take a fliare of each component part of a mixed fund ^ 
an appointment of a (hare of either to each was good. 
The fttfliciency of the amount of the (hare could not 
be quedioned here. Spring v. Biles, cited i Term Rep. 
438. n. Kempe r. Kmpe, 5 Vef, 861. Vanderzee y. 
Ac'am, 4 Vef. 784. But fuppofing that the appointment 
were bad in law, ftill the Plaintiff’s Icfibr would be en> 
titled to one-fixth only of the edate. Kempe v. Kempe, 
5 Vef. 859. For it was a veded intered in the children, 
according to the cafes of Deed. Willis n. Martin, and Cun- 
ningham v. Moody. Indeed it would appear abfurd to hold 
that an appointment of the whole in favor of one mud 
necedarily be bad, but that the fame edate, without any 
appointment, (hould all go to one. It was clear that the 
ifter born child might take. Wilddhczlt, 6 Co. 17. b. 
Bateman v. Roach, 9 Med, 104. Baldwin v. Carver, 
Cowp. 309* 


Wil/iame, 
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Williams^ in reply, cited the argument of Mr. Src//, 
now Lord Chancellor, in Ackroyd v, Smith/ottf i Bro. 
Cha. Caf, 506. in behalf of the right of the heir, that 
this was not a veiled iiitereil in the children. He re¬ 
ferred alfo to Pure/cy v. Rigtrs^ 2 Saurtd. 380. 

Cur. adv. vult. 

The Court now delivered their opinions fertatim 

Chamkre J., after having recapitulated the material 
parts of thefe two wills, obferved, that the claim of the 
lelTor of the PlainlilF was founded on the idea, cither 
that the real eflate was not at nil devifed by the will of 
^ohn Surman^ or that if it was devifed, the dirpulition 
made by his widow w'as not a good appointment under 
her huiband’s will. The cafes of GcodtiiU v. Miks^ 
Strong V. TeatCf and Doe on the Ditnife of Davis v. Saun^ 
derSf 2 Coivp. 420. which had been cited in fupport of 
the firft poncion, feemed to prove exafily the contrary ; 
for thofc were all cafes in which there was a fpecial indi¬ 
cation of an oppofite intention, which controlled the 
effect of the general words ; but where no fuch indica¬ 
tion was to be found, the words*here ufed were fufheient 
to carry the reverfion. Th.e firft queftion here then, 
was, wliat was the effc El: of the'will of 'John Surman ? 
It was a very fingular will, and he was glad that the opi¬ 
nion of his Lordfliip and his brethren upon it differed 
from his own. Thefe two youngefl fons had not been 
advanced in life : and the wddow very rationally gave 
them that, which put all the children upon an equality. 
An iorereft: in the peafonal as well as in the real eflate, 
was certainly given to the children, by the claufe in which 
the teilator bequeathed the fame after his wife's deceafe, 
to bis fatd children, to be parted between them, as (lie 
fliould think proper. But the word fame was fo ex¬ 
plained afterwards, that it mult be confined to the real 

eftates} 
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cftates { and if fO| the widow’s appointmenti being for 
the benefit of two only of the children, muft be bad. 
Iliufory appointments were not known at law, but fome* 
thing muft be given to each under this power. The 
teftator afterwards made his wife executrix, and gave 
all his perfonal eftate, goods, and chattels, to be at her 
difpofal. On the principle that no words were to be re- 
jeded, which could poifiblj be retained, he thought 
that this was a revocation of the former refiduary bequeft 
of his perfonal eftate to bis children, and left the real 
eftate, as the only fubjcA of the divifion direfted by the 
teftator. It was further to be obferved, that if the wi* 
dow was to be accountable for every article that came 
to her hands, that would have rendered it impolfible for 
hfiT to carry on the teftator*s trade of a publican. Con- 
fequently the appointment was bad; and if bad, the eftate 
muft go in equal fliares to the fix children. One of them 
was born after the making of the will; but it was be¬ 
fore the deceafe of the teftator, and the cafe of Carvtr 
V. Walwyn^ and other cafes, had decided that this cir- 
cumftance did not prevent a devife from extending to all 
the children, and that the child born after the making 
of the will in the teftator’s lifetime muft be admitted to 
partake. 


Hsath J. differed from his brother Chamhre in his 
conftrufftion of this obfcure will. It appeared that the 
teftator was pollefied of this houfe where his bufinefs 
was carried on, and of fome perfonal property. His firft 
objedk was to fecure to his children his perfonal pro¬ 
perty. It was a prudent precaution to give it to them in 
fttch fliares as his wife might dire£I. A fecond hufband 
might have diffipated it. This then was a mixed fond 
for diftribtttion, confifting of real and perfonal eftate. 
The appointment was executed in the moft prudent way 
imagbable. The firft queftion was, whether the per* 

^ ional 
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fonal eftate was deftined for the children $ if it was notf 
the Court unanimoully agreed that the power was ill 
executed. If it wasj the next queilion occurred^ whe* 
ther the power was fatisfied by giving real eftate to one 
child, and perfonal eftate to another i The word /arntf 
fince there was a joint fund, mufl: relate to the whole 
fund. The doubt wasj whether the words which made 
the widow executrix, repealed the former words. They 
were in the fame period j and it was a rule of conftruc* 
tion, that if the whole of a fentence could be made to 
ftand together, it (hould be fo conftrued. Chamhrel, 
propofed to controul the word fame by the fubfequent 
words, he controuled the fubfequent words by the word 
fame, 

Mansfield C. J. thought that the teftator's intention, 
though diificult to dlfcover, was to make his wife tenant 
for life, and then to divide his property among his chil* 
dren, as flie ftiould think proper. He made his wife 
executrix, and gave her all his fleck in trade^ bills, bonds, 
&c. (he paying thereout all his juft debts. It was im- 
pofllble to apply the word fame to one fort of property 
and not to the other; from and after her deceafe, he 
gave the fame to be divided among his children, as Ihe 
fhould think proper. It fcemed the^ moft rational con- 
ftru€lion, to fay the teftator meant that (he (hould take 
the whole for her life only: from the bequeft of the 
ftock in trade, it appeared probable, that the teftator 
thought his wife would continue his trade; and the 
words ** all my perfonai eftate, goods, and chattels, at 
her difpofal,*’ appeared to mean, that (he (hould have n 
difcretionary power to fell, change, or enlarge the ftock 
as (he (hould find expedient. The next queftion was^ 
whether there was a good appointment, to prevent the 
cldeft fon from claiming a (hare in oppofition to the will 
of his mother. The queftion was a new one in its pre- 

lent 
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fent form, but be indtucd to think that the appointment 
was a good one, fo far as he could coUeffc from the ad¬ 
judged cafes. The cafes on appointments were numer¬ 
ous, but none of them turned upon the point of a vefted 
intereft ; they all proceeded on the quetlion of an illufory 
fliare. But the doiSrine of illufory appointments could 
not be difeufled there. If, according to the terms of 
the power, fome (hare were given to each, |t was iropof- 
fible for a court of law to fay how much each ihould 
have: that mull depend upon the appointment itfelf* 
If an hundred thoufand pounds were the fund, and five 
ihillings were the fum given to one, the appointment 
would be good at law. But in the prefent cafe there was a 
fund confiding both of real and perfonal eftate, and to 
feveral of the children no part of the real eftate was dif- 
tributed. The quedion then arofe, whether it was ne> 
cefiary to give a part of the property of each defeription 
to each of the objedls of the tedator’s bounty. If the 
Court of Chancery had to decide whether fuch an ap¬ 
pointment were illufory or not, in a cafe where it was 
the more convenient courfe to give a part or the whole 
of the realty to one child, and a part or the whole of 
the perfonalty to another, it cannot be conceived that 
the Court would deem it illufory, becaufe a part of each 
fpecies was not given to all. And if this were fo in 
equity, at law, could there exid a doubt that the giving 
part of one fpecies only would be a good legal appoint¬ 
ment ? If fo, the leflbr of the PlaintifF was entitled to 
no part of the real edate. But it had been faid, that 
this was not a good execution of the power, becaufe the 
tedatrix difpofed of the property as her own. It is true 
that where a perfon having an intered and a power, does 
not refer to the power, it fhall be held that he means 
only to dlfpofe of his intereft. CUer*& cafe, 6 Cp. 17. 
3. re/. But where ji, is feifed of an eftate with a power 
for £• to appoint i there h4ving no eftate, his a£k 
10 ihaU 



IN THE Foitt-bighth Yeir oe GEORGE TIL 

(hall neceiftrilf b* to be done in execution of 

the puwc'r. In a cai'c where a woman devifcd her real 
ellate, having n.>iiC| but a power to appoint a real eftate 
of her hufband's. Lord Loughborough^ Chancellor, held 
it wag a |*ood execution of her power. The teftatrix, 
then, takinjr as (lie did, only a life intered in the real 
eftate, certainly h-ad only a power over the reverfion, and 
not an interefl in it. And therefore although (he ufec 
terms of devife, it is plain that (he meant to execute 
the power. Two other j/oints h-td been raifed, whtlhtr 
the I'on, or the children, or all but one, (hould 

have t iken the real efiate, in cafe the appointment had 
been bad. He thought all the children, including the 
arw^born child, would h..ive taken : but it was not ne- 
c<*(rary to decide the two Lfl points, as*he was of opi- 
pioii with Heath J. that the leflbr of the FiaintilF was 
not entitled to recover any thing. 
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Lawrence J., not having been on the btnch when the 
cafe was argued, cxprtded no opinion. 

PoJIea to the Defendants. 
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and the con* 
fignees dired the 
maftcr to deliver 
the cargo at G. 
and accept it 
there* he may 
anaintain affump* 
upon an im¬ 
plied contraA to 
pay freight pro 
rati itiaerism 


* 

If a ihip freight- tT'jjis was an a£l ion brought to recover freieht. de¬ 
ed to H. w pre- A j . u r , . 

eented by re- marrage, and port-charges, upon a voyage intended 

ftraints of princes to have been made io Hamburgh, The firft count of the 
from arriving, declaration fet forth a charter’party in writing, not fealed, 
whereby the Plaintiff’s being owner and mafter of the 
^rue BritoUf on the ad of OBober 1806 agreed to let 
her to freight for one voyage from Shields to Hamburgh, 
and fiipulated that the (hip (hould be kept tight, de¬ 
ducing the voyage, with an exception of perils of the 
feas, reftraints of princes and rulers, Sre, and enemies* 
the Plaintiff agr<;pd to take on board a full cargo of coals 
on account of the freighter or his affigns, nnd to proceed 
Andifthemaf- for Hamburgh, and on his arrival to deliver the fame to 
ter be prevented the freighter or his alligns at fuch convenient place or 
tlTe^con^gnecs P^**^*® where the (hip and cargo might fafcly come \ that 
or reftraints of Siould for her loading lie until the 9th of 

princes from de- OBober, and for her deliyeiy lie at the rate pf one work- 

livcring thewhhie ing day per keel, and fo to end the voyage* In coolide- 
eargo there, he 

(hall be entitled to freight pro rot^ for the part delivered. 

If a (hip-be freighted on a fingle voyage outwards, and be prevented from deliver¬ 
ing her eoTgOt/embU that (he (hall be entitled to receive from the owner of the cargo, 
freight for bringing it back. ‘ 

And demurrage front the time of her arrival at the port of loading and notice, 
till the owner receives the cargo, or the mafter baa bad time to difeharge it, if aban¬ 
doned by the owner. 

And that the maftcr would not be entitled, upon loilng the delivery, to caft away 
the refiduc of the cargo. ' 

If the mafter ftgns a bill of lading, csprelfing that upon delivery of the cargo 
freight is td be paid by the confignecs, he does not thereby renounce his claim for 
freight agatnft the confignor. 

Sembltt that the mafter's right to exaA payment of any part of the freight from 
the conlignce, does not arife till the delivery is completed, or determined. 

Upon an agreement to pay certain pilotage and port‘charges for an entire voyage, 
though a part only of the cargo is delivered, there (hall be no apportionment of the 
pilotage and port'chavget* but the wbok (ball be paid.. 


ration 
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ration whereof the freighter agreed n6t only to put on 
bojfd 9. cargo of coals, and to receive or caufe the fame 
to be received from on board her at Hamburgh within 
the times limited for her lo tding jind delivery, but alfo 
to pay the PlaimifF in full for the freight of the fliip fer 
the voyngc, after the rate of 2o/* p^*" ketl, on the dt livery 
of the cargo, hy the matter haviiig what m'niey he might 
require for the nwi>'.4 uh-, and tlic rrinain.'cr by a good 
bill on London at two months’ dat»’, wit!) el, demurrage 
for every day of the Qdp’s detention beyond the d'ys fo 
limited for her loading and d-ifiveryj and alf) two full 
third parts of all pilotage and port-charges v/hich migh.t 
be incuired during the voyjgo. 'riie dtclaration further 
averred that on the ) 3th of O'r.i' r, and not before, 
through the def uilt of the nt'in not loa-iing the 

Hiip within the iHpulatcd peri '?, Vilii.ou^h i!:c PiaintilF 
was ready within ilia; p ri ;(h he rei .?;vcd .:ji boord a full 
cargo, to wit, 17 keels of co .-^ on a cf tl.c De- 

defendant or his affigos, and j-.'ocee.Ied fo.virds ILun- 
burgh, and on the 8th of N'jVcfrner ariived at Cuxhaven, 
being a port in the ccurfe of the vcy lye from Shields to 
Hamburgh, and gave notice tin reof to the rig-jnts oraQigns 
of the Defendant at Hnmlurgh and on the I2th of AV 
vember arrived at Cluthjlaclt, another p .rt in the c<’iiife 
of the voyage, he having been f-xced and compelled by 
certain offivers a^ing in the feivice of the kin|f, and 
whofe orders he could TiOt rc-filt or conrroui, to remain 
at Cuxhaven until that day. The PlaintilF further averred 
that by the redraint of princes, and by reafon of the dan¬ 
ger of capture, to which the fliip and cargo would be ex- 
pofed by reafon of certain enemies of his niajedy being 
then near to, and likely to feire and occupy Hamburgh, 
he was prevented from proceeding nearer to Hamburgh, 
whereof the Defendant had notice; and that In con- 
fideration of the premifes, and that the Plaintiff, at the 
Defendant's requcft^ wottH deliver the cargo at Gluck- 
Voi. I. Y Jiadi 
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Jiadt to the Defendant or his afligns, into fuch craft or 
lighters as he or his agents or aiGgns ihould fend| the 
Defendant undertook to pay freight for the cargo from 
Hbietds to Gluchjtadtt and the fame demurrage, and after 
the fame rate as fraa ftipulated in the charter-party, toge¬ 
ther with two third parts of all pilotage and port*charges. 
The Plaintiff th/n averred that he did deliver at Gluck- 
ftadt, to certain afligns or agents of the Defendant, into 
certain craft or lighters fent by them, 7 keels and i 
chaldron of coals, part of the cargo, and was ready and 
willing to have delivercd^herendue,in the like or in any 
other manner, which the Defendant, his agents, or af- 
flgns, (hould dired, and for that purpofe remained at 
Giuchftadt until the 2ill of November^ whereof the De¬ 
fendant and his aftigns had notice, but that they did not 
receive it: that he was on that day dire£ied by certain 
officers in his majefly’s fervice, having authority, (and 
which dire£lions were occalioned by certain a£ts of 
his majefty’s enemies, and it being in confequence of 
fuch aiSts unfafe and exponng the (hip and cargo to rilk 
of capture to remain at Gluchjladt), to proceed from 
Giuchftadt back to Cutchaven *, that he accordingly re¬ 
turned to Caxbaven, and remained there until the. 25th 
of Nivemher, with the will and intent to have delivered 
the refidue of the caiigo, but chat the Defendant and 
his SfTigns neither fent any craft or in any manner 
received the refuiue of the cargo. The Plaintiff further 
averred that he was on that day compelled, by and in 
confequence of the reflraints of princes and rulers, the 
acts of the enemy, and by certain officers a^ing under 
the orders of his majefiy ordered, to fail from Cuxhaven 
for this kingdom ; that on the ift of December he arrived 
at Sbieldtf and on the 4th of February 1807 in this king¬ 
dom, to wit, at LondoUf &c.' he landed and delivered the 
refidue of the cargo, which he was fo prevented and 
> bindred from delivering at Gluckjiadt or Cuxbarietit or 

13 elfe- 
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elfewhere, but which might have been delivered or re¬ 
ceived had the Defendant baded the fhip within the time 
ftipulated, as he might and ought to have done; or had 
he, his agents or afligns, ufed due diligence. The Plain¬ 
tiff then claimed for 71 days’ demurrage, at the rate in 
the memorandum (pecified, 355/* J for the freight of the 
cargo 340/.; and for two third full parts of the pilotage 
and port-charges' 25/. I4jr- 6 d. The fecond count 
Hated that the refidue of the cargo had, fince the 
fliip's return, with the Defendant’s knowledge and 
affent, been landed in this kingdom. The th.rd count 
ftated a fubdituted contradl entered into by the De¬ 
fendant, to pay reafonahle freight for the cargo, or fi 
much thereof as JbouUl be deiiveredf and averred that the 
Plaintiff, after being compelled to return, difebarged 
and delivered the reft of the cargo for the ufc of the 
Defendant, with notice, and claimed 14a/. 10/. only 
for freight of the 7 keels i chaldron. Upon the trial of 
this caufe at Guildhall^ at the Sittings after Michaelmas 
term 1807, before Mansfield C. J., the Plaintiff proved 
the charter parly as ftated. He alfo proved that De¬ 
fendant did not fully load the vtffcl till the 13th of Oc- 
toher^ being four days after the time ftipulated for com¬ 
pleting the cargo, in confequence 0/ which the Plaintiff 
claimed 4 days* demurrage, and the Defendant paid Mm 
10/. in part, and indorfed on the charter-party a memo¬ 
randum that *< if the fliip fhould lofe the then convoy 
« about to fail from Leith or Hnll^ in that cafe the cap- 


“ tain was to be paid 10/. for 2 days’ demurrage, at 
«« 5/, per day, which. Meffrs. Rofs and Schleiden, (the 
« Defendant’s confignees) were defired to have the 
« goodnefs to pay to Captain Chrj/ly.** The Plaintiff 
loft that convoy. He failed, and on the 8th of Novem* 
her arrived off Cuxhaven, which is fo near to Hamburgh^ 
that he could with eafe have reached that place on the 
fame day j but being prohibited by the commander of 
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h!s majeAy’s naval force there from proceedingy beeaufe 
the French forces were then nearly approaching to Ham- 
burgh, he fent thither intelligence of his arrival to Roff 
and Schleiden, who in anfwer dire£lcd him, if he 
Ihould, again ft expeftation, have waited that anfwer 
to his jvelcome letter, to fail as far as Gluchjladt, 
where they would fend him fume lighters.” The 
Plaintiff arrived zi Gluchjladt on the lath dl November, 
and on the 15th and i6th, in purfuince of written or« 
ders received from Rofs and Sc/JiidcUf delivered 7 keels 
and 1 chaldron of coals into the only lighters fent by 
them. If fufilcient Ilghtvrs h id been f.-nt, the whole 
cargo might have been dif.-Iiargcd during the fliip’s (lay 
at Gluchjladt, She was, however, enabled to difcliarge 
at the rate of a keel per working <l:iy during her (lay 
there. On the aift the Frcr.h having entered //.//«- 
burgh, the Plaintiff, by diredlion of li e BytliJiJ conful, 
and of the commanders of his majefty’s Ihips, rrtunud 
to Cuxhaveu", and on the 23d received from them in- 
ftruciions to return to Enghiud with the reft of the car¬ 
go, in confequence < f winch he failed on the 26th, 15 
working days only having tlapferi fuice his brft arrival in 
Cuxlaien road?, and reached S/'/t/c/r on the lit of Dcccm> 
ler\ on the 9th he apprif J the Defendant of the cir- 
cumftanccs, and inf.pjired how l.c was to difpofe of the 
cargo; lo vihich the Defendant, on the 10th, replied, 
that the Plaintiff was at liberty to proc -rd in any way he 
thought proper, as his contra:! \\ith him (the Defend¬ 
ant) had not been performed. 'D-.e PUintiff having, on the 
14th, given him notice of his internion to land the cargo 
at the Defi-ndani’s rilk and expence, uidefs he (hould 
himfclf unload it witliin 7 days, on the 4th of February 
finifbed the landing of it 011 a public wharf at Shields, 
and apprized the Defendant of what he had done. The 
Plaintiff had paid 22/. r 2jr.' ^d, for the whole of the pilot* 
age and port-charges, but the reafonablencfs of fome 

of 
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of the ch'arpes was coriteftetl. The Defendant proved 
the' bill of lading, by which the Plunti(F agreed to de¬ 
liver the cargo at the port of Hamburgh to MclTrs. Rofs 
and SchUiden, mcrchatits there, or to tlieir affigns, he or 
they paying freight for the fame. This was figned by the 
captain, ** as per agnement to chatter. J. Chrijly'* The 
Plaintiff contended he was entlil.^d to recover the whole 
freight for j 7 keels and 57 days demurrage, viz. 2 days be- 
efore the veffd filled, and 55 days after her return, viz. 
from the 9th of Dec. to the 4th 0} Jub. Mati^jield C. J. 
dire£fed the jury th.it the Pl.iintiff could be entitled to 
freight only^ro rata for the (Quantity of coals delivered ; 
that he was entitled to demurrage after hU return, not 
for the whole time he kept the cargo 911 board, but for a 
reafonable time, until he could have found a proper place 
to difehafge it; for that, upt n the Def'^ndani's dif- 
claimer, the PIdntiir might have thrown the coals over- 
bu.rrd ; he left h to the jury to cenfider whether there 
w.rs fufficient cvidmcr ol the agt-ncy of the confignee.s, 
to authorize the PI..in tiff in obeying their in(lru6fions for 
altering the (hip’s dcllinatinn j and he referved to each 
party the ft veral points which were afterwards difeufled. 
The jury found a w-rdicl for the Plaintiff; in calculat¬ 
ing the damages, they awarded him, 

1. Freight for 7 keels of coal?, at 20/. • 

per keel - - i.p o o 

2. Comprnfation for the ufe of the fliip 
at Shields upon I'.er return, for 14 
days, until the Plaintiff could have 
gotten a pi tee .to receive the coals, 

at 5/. per day ‘ - - - 70 o o 

3. For the 2 days* demurrage incurred 

before the fliip*s departure - - 1000 

4. For two third parts of the entire pi¬ 
lotage and port-charges - « 20 o o 
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Zhipherd Serjt. in Hilary term laft obtained a rule nifi 
that the verdi£t might be increafed to 440/. upon the 
ground that the Plaintiflr was entitled to freight, at 20A 
per keel, for the entire' cargo; and Hayley herjt. obtained 
a rule ni/l, that the verdi£t might be fet alide, and a non- 
fuit entered, or that each of the feveral conftituent fums 
might be deduced from the amount of the damages. 


In Eajler term lad Shepherd and Lens Serjts. fird (hewed 
caufe againft the rule obtained bf the Defendant, and 
at the fame time endeavoured to fupport the Plaintiff’s 
rule. They obferved that the o'>je£liona made to the 
Plaintiff’s claim for the freight were, i. That the cargo 
was not delivered^at Hamburgh^ but elfewhere. 2. That 
no part of the freight was due, becaufe the whole of the 
cargo was not delivered. 3. That it was not proved that 
the Defendant had authorized Rofs and SchUiden to fub- 
(litute Gluchjiadt as a port of delivery inflead of Ham* 
hurgh.<^\. The Plaintiff is not under the necelTity of 
contending that he has earned freight, fpecificaily fo 
called. He founds his action upon the fuppofition that 
inevitable accident having prevented the performance of 
the firft contta£l, he is enritled, upon an exprefs or im* 
plied contrjf):, fubffituted for the other, to recover a 
reafonable cumpeufatioii for the ufe of hi& Ihip, and he 
refers to the original charter-party, only to (liew that 
20/. per keel is, by agreement between the parties, a rea- 
fonable rate of payment. In the c-<fe of Cmke and 'Jen- 
7 Trm Rip, 382. It was riglidy decided, that the 
Plaintiff, having declared upon the original contrail, the 
performance of which had been defeated, could not re¬ 
cover : and the prefent action was framed upon the opi¬ 
nion which the Court then gave. Suppofing that the 
whole 17 kcth< had been delivered at Gluckjiadt by the 
Defendant’s order, the delivery at Gluchjladt is to all 
intents equivalent to a delivery at Hamburgh, Cooke v. 

‘ Jennings 
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Jennings is the only cafe where, the goods having been 
accepted by the freighter, the captain has not been held 
entitled to recover freight pro rata itinerisj but even 
this cafe cannot be deemed an authority to fupport that 
pofition. 2. If it were a neceflary precedent condition, 
that the whole of a cargo fliould be delivered, before any 
part of the freight became due, there is fcarcely any 
voyage upon which freight can be recovered. For when¬ 
ever a part of the cargo in a chartered (hip, or a piece of 
goods in a general fliip, is thrown overboard in a tem¬ 
ped, or whenever a 0tigle handful of any article is waded 
or lod on rhe voyage, the owner mud have a right to 
take the refidue of his cargo without paying any freight 
at all. The cafe of Bright v. Cowper^} Brownl. 21, cited 
by Gr(^ J. in Cooke v. Jennings^ is not in point againd 
the Plaintiff; by the quedion, which is there dated 
to be, “ whether the merchant (i)nuld pay the money 
agreed for*^ and by the reafon afTigned for the judgment, 
which is, that *• the captain had not performed his con-^ 
traBf it appears, that the PiaiiitifT there eJained the 
whole freight, though all the merchandize had not been 
delivered. It w'ould be no forced condfiu'lioti to raid*, 
under the circumdanccs of the prefrnt cafe, an implied 
promife to pay pro rata for rhe parj delivered : that, how¬ 
ever, is not neccllary, for by the terms of the clwrter- 
parly, the Plaiiitid was to receive freight in proportion 
to the quantity which he flmuld de iver. 3, When a 
merchant configns goods to himfelf or his afligns at a 
foreign port, it is to be inferred that he has agents there, 
authorized to do every thing neceifity for the fit difpo- 
fition of the cargo. The Defendant gives an orde^ on 
and Scrleiden for 10/., he agrees that the Plaintiti' 
fhall receive at Hamburgh fuch money as iliall be wanted 
for the ufe of the (hip, and the refidue of the freight by 
a bill. Of whom is the Plaintifi' to receiy(f the fum of 10/., 
the other money, or the bill, but from the Defendant's 
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agent ? It is^ to be prefumed then that hi» afligns are hi« 
agents for thefe purpofes. Vv ith refpc£lt to increafing 
the verdict, they adtnitied that they had found no cafe 
in which freight outwards had brcn recovered, the voyage 
having been defeated and the cargo brouglit hack. But 
a lunch ordinance tnacls, that “ if l\ happen that cera- 
nierce be prohibited with the country to which a fliip is 
in the Courfe of fiihng, and the flnp b.* obliged to return 
wi'.h its lading, there ihdl be due only the freight out» 
wards, although the Ihip be hired out and home.’* 
French Ordinanct'Sf Llv, y'. ///. 3. Fret, ayt. 15. Valin^ 
tent. I. 657. Pothier, Ch. Parties^ No. 69. It feems 
that this ordinance is feflrifln'c of the m »iler*s gf'neral 
right, and tiiat but for this he would be entitled, in fucU 
a cafe, to freight both outwards and homewards. But 
if the Plaintiff is net entith'd to recover the outward 
freight, he is neverthdefs entitled to freight homewards, 
for having brought the goods back. If the mafler, hav¬ 
ing dune all in his pow'er to tlT.-ft the vtiyagc, upon the 
delivery being fruflrated, in the exercife of his befb 
judgment for the benefit of the owner, brings back the 
goods,-the owner mufl not enjoy his option to receive or 
reje^ them, without paying the mailer an equivalent 
for his labour, wages, and expeiices; the meafureof that 
equivalent is afcertaincd, by the agreement for the 
freight outwards. If the owner may refufe payment, 
there is no mutuality*, fur it is cleir titat adthough the 
Plaintiff was picvented from delivering more of the coals, 
he would not therefore havr been juflihed in immediately 
throw'tng the refidue overbunid} but if he had fo done, 
he would have been liable to an adiun. The value of 
the goods is immaterial. If the mailer might call away 
coals, he might in the like circumflances equally call: 
away cochineal, or diamonds. He could not forefee 
that the Defendant would elcd to abandon the goods: 
If before lus return he could have received the Defend¬ 
ant’s 
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ant*s refufal to freight them home, perhaps be might 
have had a larger option bow to a£l.. ,Bat in this cafe, 
until the Dcfeitdaut had altogether renounced the cargo, 
the Plaintiff would not have been juflified in putting the 
coals out of his vcffel. 2. This reafon is equally forr 
cible to entitle the Phiintiff tb the demurrage due after 
the veffcl’s return; 'the jury h^tve properly afcertalued 
by their verdict the time which he rcafonably ought to 
h<ive waited before he could difpofe of the coals without 
dire^ions from the owner. 3. An agreement to pay 
demurrage due brforc the voyage, muft be. fuihUed, 
v.'hethcr or not the voyage is afterwards performed, and 
freight earned. The indorfement is neither a bill of 
t'Xi ha'ige upon the confignees, nor has the Plaintiff ac* 
<'eoted in fati&faclion a mere recommendation to them 

a 

lu p^y that fum if they Ihouid think it ht. The Plaintiff 
hud not the power to inforce this payment from the con¬ 
figures by (Ic'uining the cargo. If the captain fliould 
rcfiiie to deliver goods, confiigned in the ufual form, the 
configjjees paying freight, otherwife than on payment of 
demurruge, it is clear that, upon tender of the freight 
only, the confignce might recover for them in trover. 
4. The (hip having arrived at Jicr fubilituted port of 
deltiuation, is meritorious to tlie full extent of the pilot¬ 
age uno port-charges agreed for, without the payment of 
which, (tie could not have arrived there, nor could the 
confignee have had any benefit whatever from the 
voyage, Confcquentlyt the proportion agreed, to be paid 
in refpcfb of the whole cargo, cannot be fubjefled to 
any further apportionment. 
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Heyiviod Serjt. central. Though the exception of re* 
ftr-aints of princes, introduced into the charter party, 
prote^s the Plaintiff againlt a action for the non¬ 
performance of the voyage, it does not enable him. to 
recover the recompence to which he would have been 
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•ntitled if he had performed it. Tlie circumftances in 
the cafe of Cocke v.- Jenningi were precMcIy fimilar $ yet 
there, in giving judgment, Lord Kenyon C. J. aficed, iii- 
afmuch as the fhip never anived, from what period 
the ftipulated bills at 4 months were to be dated $ and 
obferved that the cafe of Luke v. Lyde^ 2 Burr, 882.1 ill 
which an implied contra£k was raifed on the general ma¬ 
rine law, materially differed from a demand refulting 
from an eiprefs conttaQ. The fame obfervations apply 
to the prefent queffiion, and here this further diftin£tion 
fubfiffs, that the whole freight, though it was to be af- 
certained by the meafure, yet when afcertaiued, it was 
to be paid by one bill in one fum $ in Luke v. Lyde there 
was no grofs fum. Byrne v. Pattinfen^ reported in Abbot 
3(9. is in point.' In the cafe of Smith v. WiUon^ 8 Enjf, 
437 - it was held that a difpenfation of the voyage and 
abandonment of the charter-party by the Defendant, did 
not enable the Plaintiff to recover in like manner as if 
he had performed the voyage. In the prefent cafe the 
captain could not know that the Aifpenfion of the voyage 
would not be merely temporary, yet he did not do fo 
much to entitle himfdf, as was done in Smith v. Wilfon^ 
for upon his return to England^ he abandoned the voyage, 
and never offered to renew and complete it, without 
which, freight pro ratit has never been hr id recoverable. 
And‘as freight is not due here pro rata itineris, neither 
is it due pro rat&t for the quantity of goods delivered* 
If a (hip chartered for a fpeciGc fum for the voyage, 
ilmuld lofe part of her cargo by the perils of the feas, flic 
would earn no freight \ for there could be no apportion¬ 
ment. I'hc cafe of Bright v. Ccwptr proves that on the 
charter-party no freight is due. McUcyth. 2. e. 4./ 9. re- 
cognixrs this deciffon. Neither can any contrail; be implied 
f entitle the Plaintiff'to freight. Abandoning the original 
contra^, he dates in his declaration a variety of circom- 
ftances, upon the whole of which he calls on the Court 

to 
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to deduce, the conclufion, that freight is due i but there 
is no evidence of the eziftence of this fubftituted con- 
traflf becaufe it is not proved that Rofs and ScbUidm 
were agents for the Defendant* Their a£f will bear 
only this interpretations that feeing the Plaintiff in dif> 
trefs, they offered their afliftance in landing the cargo for 
the benefit of all parties interefted: it cannot be in* 
ferred that they fubftituted the port of Gluciftadt for 
Hamburgh. If the voyage had been infured, the going 
to Gluchjtadt was a deviation, which, in cafe of a lofs, 
would have difcharged the infurers, who would have 
been liable, if the mafter, in obedience to the dire£iiont 
of the naval commander, had ftaid at Cuxhaven, Rofs 
and Schleiden, in direfling the Plaintiff to proceed to 
G/uci/tadt, affumed a very large authority, and the fair 
inference to be drawn is, not that there was a new agree¬ 
ment binding upon the Defendant, a third perfon, refi- 
dent in Great Britain, but a new agreement binding 
upon Rofs and Schleiden, asking on their own account; 
and this conftru£tion folves all difficulties that may be 
fuggt-fted with regard to the relative (ituation of the par¬ 
ties, and acceptance of bills. But the Defendant is not 
liable to freight for another reafon: becaufe the Plain¬ 
tiff had agreed by the bill of lading to refort for payment 
folely to the confignees, and he hfd in his own hands the 
means of enforcing the payment, which having* neg- 
le^ed, he cannot therefore again recur to the Defendant. 
The mafter, being in poffeffion of the goods under a bill 
of lading, was not bound to deliver the fccond keel, till hu 
was paid his freight for the firft: if he had obferved this 
precaution, he would have prevented all rifk. In Beavtes^ 
Lex Merc. 114. it is laid down, that if a (hip be onlf 
« freighted outwards, and loaded by a factor, the goods 
« (hipped are only liable for the freight, and no demands 
« to be made on the freighters in virtue of the charter- 
« party, but the perfon who receives the goods is to pay 
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*< it according to the tenor of the bill of lading.'* 
\^M.anrfteld C. J. and Lawrence J. obfcrvcd that the uftial 
torm of bills of lading ezprelTes that the freight is to be 
paid on deliTery» as it was in the cafe of Penrofe v. IVilleSt 
reported Abbott 276.; yet there the Court of King's 
Bench held, that the captain, by parting with the poiTef- 
fion of the cargo, did not lofe his claim for freight on 
the confignor i and that it might moreover be queftionrd, 
whether a mafttr could claim any part of the freight, 
before he had delivered the whole cargo.] A captain 
who has iigned a bill of lading, is not juUified in deli** 
vering the goods otherwife than as therein exprefled. 
By deviating from the dire£l:ion8 of that indnimeiit, the 
Plaintiff has difeharged the Defendant, and can ri'fort 
only to Rofs and ^chieiJtn as his debtors. At kail the 
Defendant can be only n collateral fecurity, and the 
Plaintiff cannot refort to him until he has fliewn that 
island Schiczden have refuArd payment. Arid he has 
difeharged the Defendant by his negligence, in not ap¬ 
plying to them at Gluckftadt for a good bill in payment* 
Ne%vlattd V. Horfematit 2 Rep. in Chan. 74. A confignee 
by receiving poods under a bill of lading, which ex- 
preffes that he is to pay the freight, makes himfelf debtor, 
and may be fued for the freight. Roberts v. //c/z, 
2 Show. 443. If a merchant in Ireland configii to a 
merchant here, and the mailer figti the bill of lading, 
the metfhant here is liable for the freight. [ The Court 
doubted the accuracy of this note, and conjeflured that 
at leaft the goods tnuft have been received, and obferved, 
that it was fettled by the authority of Alafon v. Lick- 
harrowt i H. hi. 357. that the property does not pafs by 
the mailer figning the bill of lading.] 2. It was the 
Plaintiff's doty to difcliarge the coals immediately on his 
return. The confignor was not then the owner of the 
cargo, but the confignees. He therefore was not en¬ 
titled, if he had been willing, to receive it, and he pro- 

perly 
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pcrly difclaimed it. 3. The PlaintifF recelwd in fatif- i8o8, 
fa£lion of his Icflcr demand for demurrage a draft upon 
the cunfigneeSi This was an agreement to look to them v 

only, which difJurges the Defendant: but even if this R®w. 


were not fo, before he can recur to the Defendant upon 
this claim, that draft mud be returned and accounted 
for. And the PlaiiuifT’s laches in not giving the ear- 
lied notice of the non-payment, is a difeharge. 4. The 
port-charges and pilotage enfue the freight. They 
w'cre incurred for the benefit of the whole cargo, 
not of apart: if no freight is due, thefe are not due: 
if freight is due pro ratdy only feven parts in feventeen 
of two-thirds of thefe charges are r!ue, fer the two- 
thirds were to be paid for the whole, but frven parts 
only of ftventeen of the whole were delivered. 

C:n\ iidvt vu!t. 


MANsri:.LD C. j. now delivered the judgment of the 
Court, 

Various ohjeflions have been m^de to txjis vcrdici both 
at the trial, and noon the argument. Firll, tli-it no 
freight at ail w.iS due, not eiMi for the I'ovcu keels of 
coals dclivert d at il'I'.e lirlt fptcial count in 

the dtclarution ftatts a ch^rtef-o irty, which clearly had 
in contemplation an agreemer.t f«r one voyage orly, and 
that was to be from Shields to Kamsur^h^ and th^ coals 
on their arrival were to be d-Uvered to the freighter or 
his aifigns at fuch place or phees to which the Ihip 
might fafely come, and fo to end th .* faid intended voy¬ 
age. Tils Defendant agrees that he v/ouid pay freight 
after the rate of 20/* per keel of coals, and fo in propor¬ 
tion, by fuch money as (bould be required, and the refi« 
due by a good bill. It is the freighter then who under¬ 
takes to pay, and to pay by a good bill: this is a {lipuU<* 
tion introduced for the benefit of the fibip-owtier; to the 
intent that he (bould not be left to his al^ion upon the 
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charter-parCfi in which he muft prove the performance 
of the voyagCi but that he fhould have only to prefent hia 
billy in order to have it paid j or, if compelled to fue on 
it, he would have only to prove the hand-writing of the 
parties. The Defendant therefore bargains that he will 
take care that the bill (hall be delivered to the PlaintilF.- 
The coals are conGgned to Rofs and Schieiden, or to their 
ailigns, by a bill of lading in the common form. The 
veffel arrives at Cuxhaven, which is in the courfe of the 
voyage, and is prevented from going to Hamburgh. 
White the mailer is there, Reft and Schieiden write to him 
to advance to Gluckjiadtt which is alfo in the courfe of 
the voyage: that circumilance is not perhaps material, 
but it (hews that there was no deviation, as was iniiiled 
upon. The (hip ''is permitted to advance to Gluckjladt* 
where (he is not able to difcharge the whole 17 keels of 
coals, but (he (lays long enough to deliver feven keels, 
which are accepted at that port by the coniignees. It is 
urged that the veiTel does not go to Hamburgh: but the 
anfwer is, that thofe perfons to whom the coals were 
conGgned, deGred that they might (lop at Glucijfadt. 
The mailer then having delivered, and the coniignees 
having accepted, this part of the cargo, is the mailer to 
receive nothing for carrying it ? I can find no juGice in 
that: it might as well‘be contended that if goods are 
fent td Exeter, and the conGgnee meets, and takes them 
at Heniton, the waggon muG proceed empty to Exeter, or 
the carrier be entitled to nothing. But it is faid, that 
the true meaning of the agreement and the bill of lading, 
taken together, is, not that the Defendant Hould be 
liable, but that the freiglit Giould be paid by Rofs and 
Schleiden. What then is the meaning of the agreement, 
by which the freighter poGtively undertakes that the 
freight (ball be paid for, after the rate of 20/. per keel, 
and that, by a good bill ? To fay that the Defendant is 
not liable, would be wholly to do away this contra£l. I 

there- 
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therefore think that the PJaintiiF is entitled to recover 
the 140/. {iven him for the freight of the feveii keels. 
With regaftl to the demurrage after the ihips return 
homCy in tome fituations of events that point would be 
doubtful. Wliere a (hip is chartered upon one voyage 
outwards only, with no reference to her return, and no 
contemplation of a difappointment happening, no decidon 
which I have been able to find, determines what (hall be 
done in cafe the voyage is defeated: the books throw no 
light on the fubjed. The natural juftice of the maftec 
feems obvious; that a mafter (hould do that which a 
wife and prudent man would think moft conducive to the 
benefit of all concerned. But it appears to be wholly 
voluntary; I do not know chat he is bound to do it: and 
yet, if it were a cargo of cloth or othex* valuable mer* 
chandize, it would be of great hardChip that he might be 
at liberty to call it overboard. It is fingular that fuch a 
queftton (hould at this day remain undecided. But in 
this cafe the Plaintiff labours under a further dilficulty, 
that we do not know how the dealings lland between the 
Defendant and Rofs and Schleiden, There may have been 
an abfolute fale, and the property may no longer continue 
in the Defendant. Or the coals, may have d>een con> 
(igned to be fold on commilllon by Rofs and St-hUiJtn as 
agents. But upon reading the bill.of fale, W'hich con¬ 
tains a general confignment, we muff prefume that ibe 
goods were abfolutely fold to Rofs and Schleiden, and that 
the property therefore is in them. If that is the cafe, 
all that has been done for the prefervation of the cargo, 
has been done, not for Ro^f but for the benefit of Rofs 
and Schleiden, and if any. liability is raifed by implication 
of law, the right of a£lion is againff them. The Plain¬ 
tiff therefore is not entitled to recover this fum of 70/. 
for demurrage. As to the 10/. for demurrage before 
the voyage, the Defendant is clearly liable, upon the 
agreement to pay that fum, eiidorfcd on the charter- 

party. 
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V. 
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party* It was thereby agreed, that the tnafter waeio be 
paid the io/. which McfiVs^ Ro/s and Bchlad/h wete de- 
fired to have the goodncfs to pay tohiqn. ^ was-con¬ 
tended that this was merely a draft, %ut it is nothing 
more than a reqiieft to R»ift and Srbhiden \ and the con¬ 
trary interpretation would entirely do away the fenfe of 
the indorfemcnt* I have faid nothing as to the chim for 
freight back, nor could it be recovered in this a^ion, as 
• the (declaration contains no demand adapted to it; but it 
probably would ftatid upon thu fame ground as the right 
to the demurrage claimed after the thip*s return. 1 do- 
not know how we can divide the pilotage and port- 
charges : if the cargo had confiiled of 7 keels only in- 
{lead of 17, the fame amount of port-charges muff 
equally have been paid. The verdiii'l therefore mult 
fland for the firlt, third, and fourth items, amdlinting 
to 170/. 

The Defendant’s rule was made Abfolute for reducing 
the verdi£l; by llriking out the funi of 7c/. and Diicharged 
as to the lefidue. 

The PlaintifFs rule for increafing the damiiges was 
dil'charged. 
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x8o8. 

'regula generaeis. 

It is ordered. That the fecondaries of this Court 
(hall, from and after the firft day of next Trinity term, 
keep a book, in which (hall be entered all the Rules 
which from time to time (hall be delivered out in ejefl;- 
ment, inftead of the prefent book containing a lid of 
the ejectments moved, in which book (hall be mentioned 
the number of the entry, the county in which the pre« 
mifes lie, the names of the nominal FliintKF, the drd 
leiTor of the FlaintiflF, with the words ** and others,'* (if 
there be more than one), and alfo the name of the caAia! 
ejeftor.~AND it is further ordered. That unlefs 
the Rule for judgment be drawn up and taken away 
from the odice of the fecondaries within two days after 
the end of the term in which the ejectment (liall be 
moved, no Rule (hall be drawn up or entered in the 
book, nor (hall any proceedings be had in fuch ejei^ment. 

J. Mansfield. 

♦ J. Heath. 

S. Lawrence. 

/ A. Cha^dre. 


^ MEMORANDUM. 

AT the end of this term VTiUiam Manley Efq. of the 
Middle Temple, and Albert Pell Efq. and William 
Rough Efq. of the* Inner Temple, were called Ser« 
jeants, and took for their motto Pro Rege ti Lege»*_ 

AND OF EASTER TERM. 


Vot.!. 


% 
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Trinity Term, 

la the Foxty-eighth Year o£ the Reign of George III. 


Juw x8. Mucklow and Others, Affignees of Rovlano, 

V. Mangles. 


Ifaperfoii con* 
traAs with ano* 
ther for a chattel 
which is not in 
exiftcnce at the 
time of the coo* 
traA* though he 
pays him the 
whole rahie in 
advancCf and the 
other proceeds to 
execute the or. 
der, the buyer 
acquires no pro* 
pertyin the chat* 
tel till it is finilb. 
ed and delivered 
to bio* 


^ROVER by the allrgnees of a bankrupt for a barge 
and other eiFe^Is. Upon the trial before 
field C. J. at Welimnfier^ at the fittings in this term, it, 
was proved that Rofiaadf who was a barge-builder, had 
undertaken to build the barge in queftion for Peeeck, 
Before the work was begun, Pecock advanced to Reyland 
fome money on account, and as it proceeded, he paid 
him more, to the amount of ipo/. in ail, being the whole 
?alue of the barge. When it was nearly finilhed, Poe 9 ck*$ 
name was painted on the Rern. Two days after the 
compktion of the work, and before a commUfion of 
bankrupt had ifiued, the Defendant, who was an officer 
of the fherilF of Middlefex^ under an execution againR 
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Royhndt took this barge« which had not then been deli* 
vered to Pocock^ but gave it up to him under an indem^ 
nit^. The jury found a verdi^ for the Plaintiff. 


. 3*9 


i8o8* 

MucKLovr 


V. 

MAliOI.E». 


R^Serjt. now moved that the fum of ipoA, the 
value of the bargee might be dedu£led from the amount 
of the v«rdt£l:) inafmuch as the property had abfolutely 
veiled in Pocod, who had paid for the barge, and could» 
liedfaid, have recovered it in trover againft Rowland; and 
the affignees could not be in a better condition than Roy^ 
land himfelf. This was not fuch a permilSve poffelTion 
in the bankrupt, as is defcribed in the flat. 21 Jac. i. 
c. Ip. for the bankrupt had not had time to deliver it 
after it was finilhed. £»v patieFtinn and Fields 1 Ati, 185. 
Flinn and Field bought of Aiatthe^ws, and paid for, two* 
thirds of five hundred barrels of tar, the whole to be fold 
by them for account as follows, two>thirds their account, 
and one-third Mattlnw/s account ( Maithcive to bear 
charges of cartage and potterage in fending off. Mat- 
thtvjs becoming a bankrupt, the Cha«icellor on petition 
held, that FUnn and Field were entitled to two-thirds of 
the tar, for that this was only a temporary cuftody, till 
the petitioners could conveniently Ihip it for Ireland, and 
it could not with propriety^be faid that the tar was in 
the poir(.iSoo, order, and difpofition’^ of the bank¬ 
rupt. 


Mansfield C. J. The only efie^l of the payment, isj 
that the bankrupt was under a contrad to finilh the 
barge: that is «)uite a different thing from a contrail of 
fale, and until the barge was finilhed we cannot fay that 
it was fo far PoepcA's property, that he could have taken 
it away. It was not finilhed at the time when Roland 
committed the uSt of bankruptcy: it was finilhed only 
two days before the eaecution. In the cafe cited it was 
neceflarily held that the tar was not in the pofTeffion of 

Z a .the 
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v> 


Mjkgles* 
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the baukrupti otherwifr, in every cafe of tenancy tn 
common with a bankrupt, the bankruptcy would 

ve(t the entire property of the chattel in his aflignees. 

Heath J. This is the fpecies of eontrafl: which in 
the civil law is defcribed by the term, Z)« u/ facias* It 
comes within the cafes which have been held to be exe¬ 
cutory contrads, and as fuch not within the ftatute of 
frauds, as contradls for the fale of goods. A tradefman 
often finilhes goods, which he is making in purfuance of 
, an order given by one perfon, and fells them to another. 
if the firil cudomer Ins other goods made for him within 
the (lipulatrd time, he has no right to complain; he 
could not bring trover againft the purch^fi^r for the 
goodi fo fold. Th% painting of the name on the flern in 
this cafe makes no difference. If the thing be in exKl- 
ence at the time of the order, the property of it pafTea by 
the contract, but ncjt fo, where the fubjedf is to be 
made. 


I^AwRENTE J. I am of the fame opinion. No pro¬ 
perty veils till the thing is finifhed and delivered. 

The Court refufed the Ruleu 



JMS 27 * 


Gllnuining Robinson. 


JfJUGIfAN Serjt. had on a former day obtained a 
rule nlfi that the bail might have time given them 
to furrender the defendant, until a week after he fliould* 
have finiflied his examinarion under a commifTion of 
bankrupt. Both the bail and the Defendant rcfided near 


If a Defendant 
become bank¬ 
rupt, and be re* 
qoired to appear 
to a commifTion 
in a diQant coun¬ 
ty, the Court win 
enlarge the time 

forthe bail to fiitrender him, till a reafunahlc time after the end cf bis laft exa- 
snisatlon before the commifSoneri. 


inue- 



321 


IN THE Foett-eighth Y^ar OP GEORGE III. 

WhitehAven^ 320 miles from hmdon^ and the Defendant 
was required to furrender himfelf to the commifTioners 
at Whitehavttiy and finifh his examination at their l4(t 
fitting there. If the bail (hould be obliged to furrender 
him before that time, it would become neceifary for the 
conimilfioners to come up to London to take his exa- 
mination. 


i8c8. 


GteNDlKINb 


■ V. 

Robinsok. 


Beji tSerjt. now fliewed caufe againd this ruIC) on the 
ground that the commilTioners might at pleafure enlarge 
the time for the l-aO: examination, and thereby might 
deprive the PlaintilT of the fruit of his judgment. He 
alfo intimated a doubt of the power of the Court to 
grant this indulgence. 

Vaughan Serjt., in fupport of the rule, faid that a 
funiiar rule had been made abfolute in the Court of 
King’s Bench that fame day. He alfo cited AlauJe v. 
Jowetty 3 Hafty 145. ' where the like rule had been ob¬ 
tained, and though it was dlfcharged in terms, the fall 
eiTe£t of it was kcured by the condiilons there impofed 
on the PlaimiiT. He alfo compared tliis to the cafe of 
bail for an alien fent out of realm under the alien 
aflt. Mcri'ich v. Vouchery 6 T<^rm Rep, 50. where the 
Court held that the bail were discharged, becaufe tho 
Defendant’s Gcuation was changed by a£l of law. 

The Court conn.lered it reafonable that the bail fliould 
have a fortnight from the end of the Defendant’s laft 
examination, to furrender him i at the fame time im« 
pofing on them the terms of paying the cods of the ap¬ 
plication, and of undertaking to give the PlatntiiF notice 
when the lait examination lltould be Hniflied. To 
vent delay, the Plaintiff was permitted forthwith to fue 
out a fciyefachs againft the b lil, undertakiog not to pro- 

'/t 3 ceed 
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1808. 


GbCOSlKINC 

V. 

Itosi^aoH. 


eecd thcreiipon» vnleft they (hould fail to funrender their 
principal at the expiration of the time given them. Upon 
thefe term! 

The rule was made abfolute. 


t 


Jtdj ay. Thompson and Wife, Executrix, v. Stent. 


A count on an 
eomputa/’ 
with the Plain¬ 
tiff aa cxecutorj 
may be joined 
with a count for 
goods fold by the 
teftator. 

The criterion 
whether the 
counts are mif- 
joined, is, whe¬ 
ther the money, 
ifrecorered, will 
he aflets in the 
hands of the exe¬ 
cutor. And if it 
will, the execu¬ 
tor, declaring as 
fucb, is not liable 
to the coHs of 
tbofe counts on 
which aficts will 
be recovered. 


JN this cafe the Plaintifli^deciared that the Defendant 
was indebted to their teftator in his lifetime for goods 
fold, and money lent, and upon an account ftated with the 
teftator, and averred that the Defendanthad undertaken to 
pay their teftator, but had not yet paid ihofe debts, though 
requefted, to the teftator in his lifetime, or to the Plain¬ 
tiff Mary, his executrix, fince his death, or to both the 
Plaintiffs fince their intermarriage They alfo declared 
that the Defendant was indebted to the teftator in his 
lifetime for goods fold, and money lent, and after his 
dcceafe undertook to pay the faid Wm. Thompfon and 
Mary as executrix. The laft count averred that the De- 
fendant-was indebted to the faid W'tlltam Thompfon and 
Mary as executrix upon an account ftated with him and 
her as executrix, and had not paid the furos claimed by 
the three laft counts to ^the faid IFilUam Thomp/hn and 
Mary as executrix, or either of them, The Defendant 
demurred, and afiigned for caufe that the Plaintiffs had 
joined in the fame declaration caufes of a£iton accruing 
in feveral diiUn£l rights, char«^£ler?, and capacities, 
namely, caufes of adlion which were ftateui to have ac¬ 
crued to the deceafed in his lifetime, and caufes of adion 
which muft have accrued, and were ffated to have ac¬ 
crued, to the faid William Thompfon and Mary, fince the 
teftatoi’s death; and that upon the declaration, in the 
uvenf of u fcrdiA pafiinn for the Defendant, or of the 

faid 
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faid JViiliam Thompfon and Mary failing in th« declara¬ 
tion, and taking nothing by their nrrit, there muft be ttvo 
feveral and di(lin£l judgments for,cods, namely,as topart, 
to be leried of the goods of the tedator; and as to ^e 
Other part thereof, of the proper goods and chattels of 
the faid Wiliiam Thompfm and Mary^ who as a married 
woman could have no proper goods and chattels, or of 
the faid WiUia»i ^hmpfon^ who was not executor, or ap¬ 
peared to have ever aded as fucli} and that the lad 
count alleged the account to have been dated, concern¬ 
ing monies due to the Plaintiffs after the death of the 
tedator, and a fuppofed promife grounded thereon and 
made fubfequent to the tedator's death, which mud have 
accrued to them in their own rights. And that there 
was a misjoinder of action in the faid*declaratton, and 
two feveral and didlnd concluiions. 


i8q8. 

Trompsoit 

V. 

Stsnt; 


Btjl Serjt., ill fupport of the demurrer, attempted to 
didinguifli thisC'ifc from that of Cc’ioeH v. IV'atts, 6 EaJ!, 
405. becaufe upon the drd clafs of counts in this de* 
claration the Plaintiffs could not have fued in their per- 
fonal charad^er, but only as executors. The debts, in all 
the counts except the lad, are aflerred to have accrued in 
the lifetime of the tedator, but upon one clafs of counts the 

promife to pay is alleged to have Been made to the teda- 

* # 

tor, in the other to the rrprefentative: upon the fird 
clafs, therefore, if the Plaintiif fail, the Defendant will 
be entitled to no cods; upon the fecond clafs, he will 
have cods. In CoiveU v. fVatts the adminidratrix might 
have recovered in her perfonai charafler upon alt the 
caufes of a^ion dated in the declaration: there, if the 
Defendant had fucceeded, he would have been entitled 
to cods upon all the counts. Where the Plaintiff can 
only declare as executor, he (hall pay no cods; where 
he may -recover in his own right, his Ailing himfelf 

Z 4 executor 
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executor (hali not exempt him from the paymeotof 
coftst 

Lins Serjt. eonirh, was (topped by 


The Couriy who declared that both the points of this 
cafe were decided in the cafe of Elwts t* Macatta, cited 
in Jsnkins v. Plume, 6 Med, 91. S. C. i Salk, 207. where 
it was held, that upon an tnftmul cemputajfet with an exe¬ 
cutor, the Defendant was not entitled to colls; becaufe 
the promife upon the infimul computapt begat no new 
caufe of aflion, but only afeertained the old caufe 
of adlion. And in Bull v. Palmer, T, Jen, 47. upon a 
fimilar count, it was determined, that lince the money, 
if recovered, would be aifets, no coils were payable by 
the PlaintiiF. The fame point was recognized in an 
a£lion againil an adminidrator. Secar v. Atkinfan, 1 //, 
Bl, 102. And the Court obferved that judgment had 
been given without fuiRcient confideration in a cafe of 
Stickle V. Pearfon, argued in the Exchequer-chamber in 
1807, where a count for goods of the intedate, fold by 
the adminidrator, after the intedate's deceafe, was join¬ 
ed with a count for debts due to the tedator, and the 
judgment was reverfed. 

‘ Judgment for the Plaiutidt 
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(IN THE HOUSE OF LORDS.) 

Lucena V. Craufurd and Others. .la Error. June *9. 

^HIS was an adton brought in the Court of King’s Commifliooeni 

Bench, by the D<fcn«tants in error, againll the were authorized 

Plaintiff in error, upon a policy of affurancc. The hy a commifliott 
1 1.,. tjranted m purfu- 

three nrlt counts of the declaration were in fubltaiice as ^ ftatute. 

follow : to take into their 

The firft count averred, that the king, by virtue of 8dpa 

the powers vefted in him by the ftat. 35 G. 3. r. 80. fu\*- 

had iffued Ms romu'ilTion under the great feal to James of the L’ux- 

Craufurdt "jehn Briku'oedf Allen Chatj^eldi John BowleSf ted Provinces, 

and Alexander Baxter dirtded, thereby nominating them wl.icbhad been 
r , /. , . , rL ormishtbcdc- 

commiluoners for the purports mentioned in that ad, 

and authorizing them to take all fuch iliips and cargoes, brousht into the 

goods, &c, into their poflellion and under their care, as of *his ^ 

his majefty could or might, by virtue of that ad, autho- kingdom, and to 

Xize them to rake into their poueflion and uoder their ^jifpofe of the 
care, and to manage, fell, and difpofe of the fame to fame to the beft • 

the bcfl advantage, according toluch inftruclions as they advantage, ac- 

fx , \ c .• . * /* i* "A,* to fuch 

fliould from tune to time receive from his mjjelty 111 aa 

coupcil, and otherwife, in all fefpe^s, according to they itioulJ re> 

the faid a6l; and alfo to give fuch diredlions rtfpedling ceive from the ^ 

the proceed? of the files of any cargoes mentioned in the decla- 

faid act to have been ordered to be fold, as the commif> ration of war 

fioners to be appointed under that act were therein and apainll the United 

thereby required and autiiorized to give refpefting the Brovinces, one 

^ * • b i' b of his mujifty’s 

fliips took fwvcral Dutch Eajl Indiavicn, ar.d carried them into St. JLlen.t. The 
C'immiiiioncrs, with the atVeiit of the Loids of the Ticafiiry, infnred thriii at and 
from St. Helena to Londov. War was foon after declaied againit the United Pr«- 
ami the fliips were finally condemned as prize to his'maiefly, “as bavirg 
“ belonged, when t.iken, to fubje^ls of the United Privinci's, fince become 
** euemies.” Upon a lofs happening, the commiflioners declaied on the policy-, 
and avened the inteicfi to be in the king, and h^ld that the aAion well lay. 

lame. 
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fame, and authorizing and empowering them to execute 
all and fingular fuch duties, matters, and things, as his 
majefty could or might authoriae or require to be exe¬ 
cuted by the commiiBoDers to be appointed under that 
ad. That qn the xoth of June 1795, certain (hifts, 
called the Hwghley^ Albhjferdam^ Dordrecht^ Zeelelye^ 
Meermin, Agatha^ Menteti and Sunhea/ice, with cargoes 
on board, being (hips and goods belonging to fubjeds 
and inhabitants of the United Provinces, coming from 
certain parts of AJa and Africa^ and bound to certain 
ports of the United Provinces, were, by virtue of bis ma- 
jefty's orders, taken at fea in their faid voyage, by the 
commander of one of his majefty’s (hips of war, in com¬ 
pany with feme jPiips in the fervice of the Eaji India 
Company, in order and to the intent that fuch (hips and 
goods might be brought into the ports of this kingdom ; 
and fuch (hips, with fuch goods on board, had been car¬ 
ried into St. Helena for the purpofe of being brought 
from thence to fome port of this kingdom. And the 
PlaintilTs fo being fuch commilTioners, they, on the 22d 
of Augujt in that year, eiieded a certain policy, purport¬ 
ing that the Plaintiffs, by the defeription of the Com- 
milfioners for Sale of Clutch Property, the fame being 
their ufual ffyle, as well in their own name as for and in 
the name and name? of all and every other perfon or 
perfqns to whom the fame did, might, or (liould apper¬ 
tain in part or in all, did make affurance, loft or not loft, 
at and from St. Helena to London, at the rate of eight 
guineas per cent, to return 3/. per cent, in cafe they de¬ 
parted with convoy for England and arrived, on (hips and 
goods, to wit, Houghley, Albtajerdam, DordrechU ZeAAye, 
Meernun, Agatha, Mentor, and Surcheance, as (hould be 
thereafter declared and valued. That the Plaintiff in 
error fnbfcrtbed the policy for 2000/. That notice of 
the k^es and mufortunea which befel the faid (hips and 
goods airtnd in this kingdom before any declaration or 

valuation 
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valuation iras or could be made of the faid (hips and 
goods $ that before the making of the policft and before 
the failing of the fliips on their voyage, to wit, on the id 
of July in the fame year, the Chips were in good fafety at 
tu H$l«nat having the fame goods on board, and which 
goods remained loaded aboard the faid Chips at Sr. Hilnm '■ 
during the whole of their ftay there j and which (hips, 
with the faid goods on board, were about Co proceed on 
a voyage from Sr. HtUna to Lendm { and that the faid 
(hips and goods were (hips and goods which, if they had 
arrived at London from the faid voyage, the Plaintiffs, as 
fuch commiflioners, were and would, upon fuch arrival^ 
have been authorized to take into their polTeflion and 
under their care, and to manage, fell^ and difpofe of the 
fame according to the faid commiCHon and a£l of parlia* 
ment, and which were intended to be brought from Sr. 
Helena to London for thofe purpofes on the voyage in the 
policy mentioned. And that they, as fuch commiflioneni 
under the faid a£l and commiffion, at the time of the fail¬ 
ing of the fiitps from St. Helena, and from thence until 
and at the times of the feveral lodes, were intereftcd in 
the (hips and goods to the amount of a|l the money'in- 
fared. And that the infurance w'as made for their ufe, 
benefit, and account, as fuch commiffioners; that the 
(hips, with the faid goods on board^ did afterwards, and 
before the 82 of Jiugu^, to wit, on the zd of July, fer 
fail from Sr. Helena with convoy for England on their in¬ 
tended voyage to London ( that during the voyage the 
HoughUy and Surcbeance, with their cargoes, and the Dor» 
drecbt, were, on the lit, .5th, and 13th of September re- 
fpedively, loft and damaged by perils of the feas, and the 
cargo of the Dordrecht was obliged to be taken out of 
her and carried to London, And that the Zeelelye, on the 
loth of September, was, by violence of the winds, caft 
upon rocks, bulged, and loft, with the goods on boaid, 
whereby she Plaintilfi^ as fuch commiffioners, fuftained 

an 
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v* 
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>B average lofs of 40/. ptr ee»t. The fecond count dif¬ 
fered from the firftt only in the aVerment of intereft, 
which was, that on the ad of July^ and from thence 
until and at the timet of the feveral lo£es^ his majejiy was 
interefied in the Jbips and goods to the amount of all the mo- 
ney by the Plaintiffs^ as fmh commiffiontrs^ for and on ae- 
count of bis majefy ever infured thereon t and that the in- 
furance was fo made hy them as fuch commiffioners for the 
uft^t benefit^ and account of his majefy^ and thut tlsey were 
the perfons who gave the order and direfJhns to ^tbe agent 
immediaieiy employed to negotiate- and effefl the policy.** 
The third count difF^red only iii averring no intereil in 
any one, but it averred that the (hips thetein mentioned 
were not, nor were or was any of them, Ihips or fliip, 
belonging to hi^ majefty or any of his fuhjecls before or 
at the time of making the aiFurance, or at the times of 
the loUcs. 

The caufe was tried at the Sittings after Michaelmas 
term x 8 o( 5 , before Lord Mllenboroughf when a verdi£t 
was found for the Plaintiffs below upon the fecond count 
of the declaration, and for the Defendant below upon all 
the other counts. The judgment of the Court of King's 
Bench was pronounced accordingly, but a bill of excep¬ 
tions having been tendered to the Chief JutUce, at the 
trial, by the counfel <for the Defendant below, the fame 
was made a part df the record, and removed therewith 
by writ of error into the Houfe of Lords. 

The bill of exceptions in fubftance dated that the 
Plaintiffs, to maintain the iffuc, joined upon the fecct:d 
count of the declaration, gave in evidence a certain coni- 
mlffion by letters patent under the great feal, granted by 
the king in council, in purfuance of the faid a£l:, to the 
Plaintiffs, bearing date the 13th of June 1795, by which, 
after reciting as well the preambles as the enadments of 
the dat. 35 G. 3. c. 89.^. 21 and 38. his majedy condi- 
Cuted the Plaintiffs commifliotiets for the purpofes men¬ 
tioned 
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tiorted in the a£l, and did authorise and require them to 
take ail fuch (hips and cargoes, $ic. into their poiTefFion and 
under their care, as his majcfty could or might, by rirtuc 
of the faid a£l:, authorize them to take into their poile(lion 
and under their care, and to manage, fell, and difpofe 
of the f jme to the bell: advantage, according to fuch in- 
Aru^Slions as they (liouid from time to time receive from 
the king in council, and otherwife in all refpe£ils accord¬ 
ing to'the f.iid recited aft, and alfo to give fuch direc¬ 
tions refpefling the proceeds of the falcs of any cargoes 
mentioned in tiie faid acl to have been ordered to be fold, 
as the cOmrninioners were therein and thereby required 
and authorized to give refptdting the fame, thereby alfo 
giving and granting to the Plaintiffs all and Angular fuch 
powers and authoriiies, and authorizing *and empower¬ 
ing them to execute all fuch duties, afls, matters, and 
things as his majelly c'uild cr might give or grant, or 
authorize or require to be executed by the commlffioners 
to be appointed by him under that a£l. The Plaintiffs 
further proved, that the Lords of the Admiralty had, cn 
the i( 5 thof February 1795» tranfmitted to the command¬ 
ing officers of his majeiiy’s fleet certain additional, in- 
(truf^ions, under his fign manual, bearing date the pth 
of February^ and requiring the €ommanders of his ma- 
jefly *3 fliips of war, and privateers that had or might 
have letters of marque ngakifl: Franc/, to bring into'thc 
ports of this kingdom all Dutch vefl'els bound to or from 
any ports in Holland, in order that they, together with 
their cargoes, being Dutch property, might be detained 
provifionally. They alfo proved, that before the making 
of the policy, on the totli of June 1795, there being at 
that time no declaration of war between his majeffy and 
the United Province/, the Houghley, Alblajferdam, Dor» 
drecht, Zeelelye. Meermin^ Agatha, Mentor, and Sur* 
theance, with cargoes of goods cn bo.ird, b.ing (liips and 
goods belonging to fu- j fls and inhabitants of the United 
Provinces, coming from certain par?s of AJin M'd dfrt'a. 
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jl 9 o 9 » boond to certpio ports of the UmUd Pnvinctif wefOi 

" '-v-** bf TiRue of the inftru^ions and the order of the Lords 

^5?"^ of the Admiralty! feiaed and taktrn at fcsi on their 

Caaorvao* v^age from Jlfia and to the United Prown^es, by 

Captain BJj^nitont commander of the Sceptrtt in com* 
pany with fome fhips in the Eafi India Company’s far* 
vice^ in order and to the intent that fuch (hips and goods, 
■sight be brought into the ports of this kingdom} and 
foch fhips, with fuch goods on board, had been carried 
bto St. HAena for the purpqfe of being brought from 
thence to fome port or ports of this kingdom. The 
Plaintiffi aifo proved, that the Defendant fubfcribed the 
policy on the aadof Augnfl i7PS» *nd that notice of the 
lofles and misfortunes which befel the £ud fhips and 
goods arrived in this kingdom before any declaration or 
valuation was or could be made of the faid fhip? and 
goods} that the Plaintiffs were the perfons who gave 
the curder for the policy; and that, oo the ad of Juiy* 
the (hips were in fafety, with the goods on board, at St. 
Hekna^ and were about to proceed upoo the voyage aver¬ 
red, and were intended to be brought from St. Helena to 
London, and on that day failed from St. Helena whh con¬ 
voy for England, upo;i the faid voyage, and that before 
their arrival at London the Houghlty, Surcheanee, Dsr- 
dricht, and Zeelelye, with their cargoes, were, at the times 
end in the manner in the fecond count mentioned, da- 
. msged, loft, and deftroyed $ and that an average or par¬ 
tial lofs of 40/. per rent, was fuftained upon all the fhips 
and goods infured, and that the Alblajferdam, Meermn^ 
Agcdha, and Mentor, with the goods on board thereof, 
arrived in this kingdom in the courfc of the year 1796. 
The I^aiDtifis ajfo produced a letter from Mr. R»^, the 
then feccetary to the Lords of the Treafury, addrefled 
' to the Plaintifis as fuch commiflioiiers, dated the aad of 
Auguft 1795, and communicaiitig, by the command of 
the Lords of the Treafury, their opttiton that the D^eh 
Eafi Indiamen captured near Sd. Helena, and then on 
g their 
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their pafllige to this country* (hould be infur^ from feai> 
rifle and enemy* and defiring that the Plaintiffs would 
take the necefiary fteps for infuring them accordingly. 
Mr. alfo proved that it i$ an ufual pradkice ^ the 
treafury to give dirediops by parol in the firfl: inftance, 
and afterwards to fend a written authority* and alfo that 
the Lords of the Treafury had* on the i ith of Augujl 
preceding* refufed their authority for infuring the faid 
Chips and goods, and dire£ted the letter of that date, 
hereinafter fet forth, to be written and fent to the Plain* 
tifl^* but afterwards approved of the infurance having 
been eff«£fed^ 

The material parts of the evidence on the part of 
the Defendant confided of a letter from Mr. Rofe^ dated 
the nth of Augufi 1795, informing the commiflioners 
for the fale of Dutch property that, in reply to their ap* 
plication, he was commanded by (he Lords of theTreafury 
to acquaint them, that their lordfliips were of opinion, it 
would not be neceffary to Infure the Dutch Eafl India fliips 
or their cargoes from Bu Helena ; the order of his ma* 
jefty in council, dated the 16th of January 1795, by 
which it was ordered, that all goods and effects coming 
dirtily from any of the ports of the United Pramneesg to 
any of the ports of this kingdom, in the veffels of any 
country, and navigated in any manner, (hould be per* 
nutted* until farther order* to be landed and to be fe* 
cured in warehoufes under the joint locks of his majefty 
and of the proprietors, at the rifle and expence of the 
proprietors, there to remain in fafe cuftody for the be¬ 
nefit of the proprietors* until due provifion (hould be 
made by law to enable fuch proprietor to re-export or 
otherwife difpofe of the fame; and the order in coon* 
cil of the of January 1795, which dire^led that all 
goods and effeds whatfoever* belonging to any of the 
fubje£b or inhabitants of the Untied PrewneeSt or be* 
lot^ioj^ta any (gbjedt of his majefty* or to any fubjedk 
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of znj country in amity, with bis majefty, coming from 
any part of Europe^ Africa^ ov-Amirica, in amify 
with his majefty, in vefleis belonging to any fubje^ 
or inhabitant of the United Provinces, or to any fub- 
jeil of his majefty, or of any country in amity with his 
majefty^ and bound to any port of the United Provinces^ 
might, until further order, be permitted to be landed in 
any port of this kingdom, and might be fecured in ware- 
houfes for the benefit of the proprietors, in the fame 
manner as Was dire<fted in the ahoveiuentioned order. 
The Defendant alfo gjve in evidence, certain inftruc- 
tions given by the king in council to the PlaintifFs, on 
the 13th of June, in the fame year, by which, after re¬ 
citing that by virtue of the powers vefted in his majefty 
by the aft 35 G? 3. r. 80. his majefty had iflued the com- 
miftion before mentioned, the cummiflioners were dl- 
refted forthwith to take into their poftefTion, and under 
their care, ail fu'.h Hi - gcods, and eiFeft.s, according to 
fuch lifts thereof, as th'^y luould from time tr» time receive 
from the crimmilTionj^rs of the cuftoms in England and 
ScoilnnJ refp' cUvcIy, in fiurfuance of direftions which 
they would recrivc from the Lords of the 'Ireafury, for 
the purpofrs aiiove m. ‘itioncd. And the FlaiiuifFs were 
required to he careful’ to ex-cute the direftions given 
them in the fev:rai ci.mf. s of the aft, and in all cafes of 
doilht or dilHcuIty/ they were to apply to the privy Coun¬ 
cil for furrh<"r iiiilruftions. The Defendant alfo gave in 
evidence fite kisg’s proclamation of the 15th of Stp/ent- 
ler 1795, containing •n order for general reprifals againft; 
the (Idps, goods, and fubjefts of the United ProvtneeSf 
aud an order made on the artth of Ncniemhr by the Lords 
(<f the Privy C< unL-ii, by which, after reciting that four 
Dutch Eaji Jndi/imefif the Alblajftrdam, the Vronu Agatha^ 
the Mentor, and the Dordrecht, then lying in ihe Zhan^ 
noUf in Ireland^ had been fent in' thither by the Sceptre, 
commanded by intliam EJingiijn Hfq. or by ct\itt (hips 

under 
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under his command, antecedent to the order in council 
for granting general reprifals, and- that agents had been 
appointed by Captain mftngton^ and others concerned in 
fending in the faid veflels : and that the foie intercft in all 
Ihips fo fent in was vetted in l»is majefty, and the ap¬ 
pointment of agents for the care and difpofal thereof did 
of right belong to his majefty, it was ordered in coun¬ 
cil that the PlaintiiFs (Itould be the agents on behalf of 
his majefty, for the care and management of the faid four 
Dutch fhips and their cargoes. The Defendant further 
proved, that the Plaintiffs, by virtue of that order of 
council, took poffclFion of the Alhiifferdam^ lilintor^ 
thn^ and Dordrecht^ in Ireland. The Plaintiffs then pro¬ 
duced in evidence certain inftru£lions given by his ma¬ 
jefty to his High Court of A<iiv.iralty,*on the loth clay 
of Olichcr 17951 whereby, after recitin’ ilic powers con¬ 
ferred on his majefty by tlic Hat. 75 G. 3. c. oo , and the 
commiffion wl'.ivh had iffued tiu rcupv n, and that ih: 
ccmmi^i(i}u.rs fo appointed had t;ikc:n poi’iu'iion of many 
fhips and goods belonging to t!ic fubjcdls and irdtabitip'; 
of the Unittd Pr:vinct's : and tliac fince the ifj'uing of the 
commiihon hi*, m >jefty l crdercil rcprifi'sto be 

glinted agiinll the (hips, goodc, and fuhj.;cls of ili- United 
Pronhurs, and had iffueff a cohimiiTlon authorizing the 
Iiordsof the Admiralty to reti’urc^he lliiih Court of Ad- 

J I C' 

miralty of Great Britain to take cogi-iz nice of, and judi¬ 
cially proceed upon all and all maiiner of captures, fei- 
zures, prizes and rcprlfals of all fhips and goods that were 
or fhould be takeij, and to hear and iletcrmine the fame, 

and, according to the courfe of the admiralty and the 

« 

law of nationSt to adjudge and condemn all fuch fhips 
and goods as (hould beimig to the United Pritvinces^ or 
ihcir vaiTals or fubjecls, or to any other inhabiting with¬ 
in any of their countries, territories, or dominion.s, his 
majefty dlre£led that the Court of Admiralty (hould 
proceed tb thb adjudication of fuch ftilps and goods o£ 
VoL. I. A a which 
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which poflcdlon had been taken or fliould be taken by 
the faid commilTionerS} as Ihould be proceeded againfl; by 
liis majedy’s advocate general on his behalf} in order 
that the fame, being the ptoperty of the United PrenuticcSf 
or their fubj^cls, might be condemned to his majefty as 
good and lawful prize, referving, neverthelefs, to the 
faid commiflionerS} the care, fale, and management 
thereof, as well before as after final adjudication, ac¬ 
cording to the provifions of the faid a^. The Plaintiffsalfo 
gave in evidence the proceedings and fentences of the 
High Court of Admiralty, by which the HoughUyt Zteleiyr, 
Surcheancit Da drecht^ AlbLiJit Jam^ Alu'rmin, Prow Ago* 
thof and Meutar^ and tlicir refpeclive cargoes, were pro¬ 
nounced to have been taken before the declaration of 

K 

hofliiities againfl the Dut:h^ and to have then belonged 
to fubje<fls of the States General of the United Prom 
vincest now enemies of the crown cf Great Britain^ and 
as fuch, or etherwife, fubje^ and liable to confifeation, 
and the fame were thereby condemned as good and law¬ 
ful prize to his majefty. 

The bill of exceptions further flated, that the counftl 
for the Defendant iiififted that, upon the evidence, 
the Piainl’ifis could not,^ in pqlnt of law, maintain the 
iiTuc on the fccoml count of tlie declaration j liril, be- 
cauf^e the evidence .did not prove that his majvfly was, at 
she time when the fiilps and gootis failed frotn St. He~ 
U':ai nor when ti.e infuran.' e wa^ efTcdled, nor from 
thence until and at the time of the lofs of the Hort^/:/ry 
and int'.rcftcd in tlie (hips and goods itifurcd, 

or any :i cither of them, to any amount or in any man¬ 
ner whatfoever, fo that a legahand valid infurance couid 
be eiTecled thereon oji account of his majufly by the 
PlaintlfTg. Am!, zdly, hecaufe it did not appear, nor 
could legally be i.'ifvrred from any thing which had been 
given in evidence, that the Plaintifls were logiily autho¬ 
rised to efTeCl the infurance on p.cccu;>t of his maje-ny, 

or 
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or that the infurance efFc6led by the PiaintifFs had been 
legally adopted by or on behalf of his majefty. But 
that the Chief Juftice dire£led the jury, .that upon 
the evidence the Plaintiffs might maintain the ilTue 
as to the fecond count, and that his m'tjefly, at the 
times wlicn the (hips and goods failed from St. Helena^ 
and when the policy was efTefled, and from thence until 
and at the time of the lofs of the HougMey and Stir- 
cheance^ had an infurable inlereft in the faid (hips and 
goods; and further that, if any of his majefly’s fubje£ls 
e(Fe£f an infurance for the benefit and account of his 
majrfty, his majefty may legally adopt and ratify the 
fame, and that the infurance in the fecond count men¬ 
tioned was adopted and ratified by his mnjefty, and the 
jury gave their verdift for the PLinfifis as to the fecond 
count, with 8oc/. damages, and for the Defendant as 
to all the other counts. 

Rali’H Carr, for t’ e Plaintlfl* in Error, 
J. A. PAiiic, for the D-Endant in Error. 

The Plaintiff in error afligned errors generally upon 
tliC infufticiency of the declar-uion,. the mii’uireclion of 
the Chief Julllce, the vcidicl on 'lie fecond count, and 
the judgment, and ftated in •fapport of his aUignment 
the following rcafons * 

1. Becaufe a policy of aiTuraifce is a contraiSl of indem¬ 
nity, and therefore requires that the perfon on whofc ac¬ 
count it is efte£l;<.*d Hiould be ir.terefted at the time in the 
property iofured; and becaufe his majefty, neither at 
the time when the rilk commenced, ncr when the policy 
was effected, nor at the period of the lofs» of the Houghtey 
and Surcheancct had any inrereft in the (hip and goods 
infured, whereon a valid infurance could be efre£ded. 

2. Becaufe the (hips and goods infured tw*rc, at the 
time when the rifk commenc'd, when the policy was 
effefled, and at the time of the lofs of the HeughUy and 
Surchtance^ the property of certain citizens of the United 

A a R Prcvinces, 
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Provinces^ between. which country and Great Britain 
there then exlilecl peace. 

3. Becaufe this infurance was efFe£led by the Defend¬ 
ants in error, as commiflloncrs, and as in tkeir non right* 
under a fuppefed inttrejl^ inherent in that chara£Ier, and 
not on account of or in behalf of his majefty. 

4. Becaufe the Defendants in error, at the time when 
the infurance was effe^ed, had not any authority to 
cITeft any infurance on account of his majelly. 

5. Becaufe an infurance, which is illegal and void at 
the time wheu it is effefled, cannot be made valid by 
matter fubfequenc to the contract. 

6. Becaufe this infurance was not legally adopted or 

ratified by his majefiy. 

, S. Shepherd. 

Ralph Carr. 

The Defendants in error prayed tliat the judgment might 
be affirmed, for the following, amongll other reafons : 

1. Becaufe the United Provinces^ to the inhabitants 
whereof the (hips and goods in queltion, until the feizure 
thereof by his majefiy, belonged, were, at the time of 
fuch feizure, under the power and controul of France, 
then being in open hoflility againfl his majclly: that 
under thefe circumllances,, his majefty, by virtue of his 
undoubted prerogative, jiad caufed the faid fliips and 
goods 'to be feized, in order that the fame might be 
brought into thi'^ kingdom, and there detained provi- 
fionally; whereby his majefty had acquired the lawful 
poflcfllun tliercof, and an inchoate right of property in 
the fame $ and that the faid (hips and goods were after¬ 
wards regularly condemned to hivmajefty as good and 
lawful prize, by the High Court of Admiralty, being a 
court in that behalf of competent and conclufive jurif- 
di^Iion. 

3. That it is a principle of law, that every ratification 
of any aA done for a inan’s benefit, relates back to the 

iz time 
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time of doing it, and has the eflTe^ of a previous or¬ 
der. That if this principle applies, as it does, to the cafe 
of common pe.rfons, it applies more ftrongly to afts done 
for the benefit of his majefty by any of his fubje£f5, 
and afterwards adopted and ratified by his majefly j for 
every fubjeft is bound to do all a£ls in his power for 
the benefit of his majefly. And flili more (Irongly 
does it apply to the prsfent cafe, where the commif- 
fioners, who caufed the infurani e in quefiion to be cf- 
fe£led for his majc fly’s benefit, were fo far from being 
llrangers to the fuhjeii-matter of the infurance, that 
they were the perfons exprefsly authorizv'd by his ma- 
jefly’s commiiTion, grounded on the a£l of parliament 
therein referred to, to take the (Itips and goods infured 
under their care upon the arrival thereof in tliis king¬ 
dom, and to manage, fell, and difpufe of the fame, as 
might be expedient for the benefit of his majrfiy. 

V. Ginns. 

J. A . Park. 

Richardsdn. 
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Shepherd Serjt. for the PlaintiiTs in error, reduced his 
objc6lions to three \ i. That Ids majtlly h»d no iiitcrcfl: 
i.u the (hips. 2. 'fhat the inlurance nut made on 
behalf of his majefly. 3. That the infur.ince liad not 
been ratified on behalf of his majefly. 

I. The allegation of intereft is circntial. To confli- 
tute an infurable intereft, it is at Icaft ne« rilhry that there 
ihould be a right cxiiling, and vcfled, at the time of the 
infurancc. If not, any. fpeculathni or cxpeilaiion of 
profit is an infurable inlereft. In the one cafe the right 
exifls, though not the benefit i in the other cafe, the 
right is to commence in futuro, as well as the benefit. 
Suppofing that profits are infurable, yet in the cafe of 
Grants,Parhinfon^ Parkf 354.dthed. the aflured had an 
yxifting right to all the profits the cargo might produce. 

A a 3 But. 
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But his majedy had no right to thefe (hips at the time of 
this infurance. Whether capture gives the cruwn an 
inchoate right, to be confii^med by the fentence of con- 
denination, or, more properly, an abfqlute right, fubjedt 
to be defeated by a future adjudication ; at all eventii, 
after c ipture, the right is in ejfe. But the a£l of feizing 
thefe (hips was no capture, nor was it in any refpedl an 
hodile ad, nor didinguifhable from an embargo in any 
of its confequtnces, or in any circumdance, except that 
it was a detention of the fliips at Tea indcad of in port; 
which is the more ufual cafe of an embargo. The ad 
did not transfer the property to his majedy, although it 
might, like any other embargo, be a very proper cxer- 
life of the prerogative; for an embargo docs not change 
the property in the (hips of amicable powers lying in our 
ports, either of itfclf, or in the event of war being de¬ 
clared before the embargo is taken off. The right to 
the fliips, which in that cafe are thenceforth detained 
as prize, accrues only from the time, and by the coin- 
inencement of liufliliik j. The only diflcrcncc made in 
the datute between ti”** reguhitions of (hips and cargoes 
broughr in hither by Duirh fubjeds, and thofc brought 
in by I'.is nnj ftj’s oiruers, was merely founded upon 
this : that in the one c-ife, the proprietor being pn fciit, 
was djreded to manage his osvn property; in the other, 
the owner 1 b.-Ing abfent, agents were appointed to (ns- 
n:!ge the goods for them. Until the declaration of hof- 
tliitic's the king 'h'ul merely a profped or fpccuLtion of 
future imereti ^ if he had an infurable inter-d before 
that cwnt, it fe llows that whenever goods are detained 
here under an emb.trgo, the poflibility that before the 
embargo is t ik> n off w'ar may be declared againtl the 
power to which they belong, gives the king an infurable 
intcrefl in them. lie might equally he fnid to have an 
intcred in an enemy’s fliips at fca, or blockaded in port: 
for he might exped to capture thenii and might there¬ 
fore 
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fore infure tliem againd bt'ing deftroyed by the enemy. 
Such a cife renders apparent the abfurcity of the propo- 
fition, that infurable intereft dots not depend on exiting 
rights, but may be founded upon rights to be acquired 
afier the infurance. The feiitences of conderstnation 
afibrd no anfwer to this objection : they only prove that, 
the perfons to whom the goods belonged were enemies 
at the time of the condemnation, but they do not (how 
that any intcrefl w is veiled in the king at the lime of the 
infurance. The Dutch fubjeits, whofe fecurlty was one 
principal purpefe, atJeaR, of tliis (latute, were, at the 
time of elfciSlirig this policy, the owners, and poflfcfied 
the only infurable interefl in thefc (liips i which they 
would have retained to this u*ty, but for the declaration 
of hoflilitles. If the king was emitUd to infure before 
lhat event, it fellows that during a certain period both 
might infure in refpect of the fame identical intertfl in 
the fame fliip or goods, and for the fame time. The 
Court mull at this time determine on the fame grounds 
as if the lofs hid happened on the very next day after 
eirefling the policy, and ihe caufe had been decided ou 
the day after ; and the Court would tlien ’v.vebeen com¬ 
pelled to fay that the crown HiaI no 2. V/hat- 

foever may be the riglit of a'principal to ratify, it muft 
appear that the contrail was maih for and on the account 
of the party ratifying. But tliis policy was Mfected by 
the Dtfendanis in rrror, as ooir.miiliont’r'? for the Lie of 
Dutch property, in tlifiir cfncial capacity created by fla- 
tutc, not as h-r the cro’wn. ri.e anfwer of the 

Lords of the 'rrcafury.iv. addr< {!i:d to them undtr the* 


former title; it merely convrys 
great ofllc'-rs of the crown thi.t it 


thi' opinion of ccvtain 
w'otih) bt. advlfc^ble to 


infure, but it do -.s noi fay tliat thf pioj.erty ilioold be 


iiifur<'d in the nanic, or on the Imh t f th'.* crown. 


a brckcr, having bcfti cir.ploycvl by 
thefc terms, had infured the fmps 

4 


ou:..! c'ou'.iifd i:i 
and gvfcas, i’pccifi- 
cally 



Lvi r -.iA 


r. 

Crau»ui.!>. 
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i8oS. 



Luo.na 


i'. 

Ckaufukd. 


cally and abroliitely as the property of the DwA-A proprie¬ 
tors, he would not have been refponfiblc for any mif- 
condu£l in not having iiifured them on the behalf of his 
majefty. If he had infured them in the name of the 
crown,' he could not, rtlying on this letter, have called 
upon the crown by petition of right or other wife to rc- 
imburfe him the premium. The a '.vice which the crown 
gave under the'belief that the intercR was in others, 
cannot entitle his majefty to the benefit of the policy, 
though the interefl fhould afterwards prove to be in 
himfeif. If the infurance is once effected for the benefit 
of /f., has no right at a fubfequent time to adopt 
it. Conceding that a policy efFcded for all whom it 
may concern, might in many cafes be good, yet if the 
broker had received from no inftrudlions to infure, 
he could not afterwards declare the intereil to be in y/. 
And it is immaterial whether it appears on the face of 
the policy, or is exrrinfically fliewn, that the infurance 
was not effe£led for the benefit of the perfou interclted. 
3. There is no other fubfequent ratification of the con¬ 
trail:, than the letter from the Lords of the IVeafury 
written on the day of efiecliiig the poliev, its efFccl ex¬ 
tends nu further, if confidered as a ratification, than it 
does if confidered as a prev'icuj autliorily ; and in either 
point of view it amounts ctily to 3 declaration that it 
was a wife ail of management in the commif- 

fioners to infure the property. 


Ctirr was to have argued on the fame fide, but was 
|>rcvented by indifpofition, and tlic Court having Itrong- 
Jy intimated their opinion, the PlaintitF in error, on the 
following day, waived the privilege of being further 
heard by council, whereupon their Lordfliips, without 
calling upon the Defendants in error for any argument, 

Affirmed the Judgment. 
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1808. 


Chapman and Another v. Haw. 


J^E^T Serjt. had on a former day obtained a rule nifi 
to fet afide the judgment and execution in this cafe, 
and to return the money which had been levied. The 
a£lion was brought to recover back the fum of five gui¬ 
neas winch had been paid to the D:;fendant for procur¬ 
ing a failor, the man having refufed to proceed upon the 
voyage. An interlocutory judgment had been figned, 
and notice given that a writ of inquiry would be exe¬ 
cuted on the 27th of May, On the 24th, one of the 
Flaintiffs meeting the Defendant, offered to compromife 
the matter, if the Defendant would pay him the five 
guineas, and a guinea tow'ards the cods; and faid that 
he would himfclf pay the reft of the cofts, and give the 
Defendant a full difeharge, and direft his attorney to 
(lay further proceedings. The Defendant paid him the 
money, and the Plaintiff gave the Defendant a note, 
addreffed to his attorney, in which he requefted that the 
proceedings, might be ftayed, as the Defendant had fet¬ 
tled the debt and cofts with the Rhintiff. The Defend¬ 
ant carried this to the attorney^ who neverthelefs pro¬ 
ceeded to execute the wtU of inquiry, and figned final 
judgment for 23/. 19/. 6 d. damages ahd coflg, which he 
levied. 


yuns 30 . 

A plaintiff may* 
without confult- 
ing his attorney, 
eompromire an 
action with thjc 
Defendant, and 
take on himfelf 
the payment of 
the coils to the 
attorney, if there 
be no fraudulent 
con fpi racy to 
cheat the attor¬ 
ney of his cofts. 


Uns Serjt. fliewed caufe, contending that according 
to the cafe of Swaine v. Senat, 2 New Rep. 99., the at¬ 
torney had a right to proceed, in order to fecure his 
cofts. 


antra, obfervcd, that there was nothing here in¬ 
jurious to the attorney, the Plaintiff having fworn, that 
if bis attorney had applied to him, be was at all times 

ready 
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1808. 


Chapman 
aud Another 


V. 

Haw. 


Jtdi t. 


Upon the death 
of the attorney in 
the caol‘c» notice 
molt be given to 
the oppofile par¬ 
ly of the appoint 
Hjent of the new 
attorney, before 
he can proceed in 

the caufe. 

* 


ready to pay him his cofts. The propofal too for tho 
compromife came from the lMainii(r. 

K 

7 h« Court obferved, that there feemed to be no fraud 
on the attorney in this cafe. The party had received 
the debt} and a guinea towards the colts. The attorney 
therefore fliouid have proceeded no further. 

Rule abfolute. 


Ryland V, NOAKtS. 

Serjt.,had obtained a rule ujft in this caufe, 
for fetting afuie the judgment} and all fuhfcquent 
proceedings} and for permitting the furvivur of the hail 
to render the Defendant in dlfchargc of his recogni** 
zance. .One of three grounds on which he moved, wa:<, 
that the interlocutory Judgment had been figned in 
j8c5i by £»HeywooJ, tlien the Plaintiff’s attorney, wiio 
foon afterwards died. No copy of a judge’s order ap- 
poiniing another attorney was ever fcrvcd upon the De¬ 
fendant, but Parrott^ calling kimfelf the Plaintiff’s at¬ 
torney, hud fcrvcd upQn the Defendant a notice of exe¬ 
cuting a writ of Jitti facias, 

Cochll Serjt., againff; the tule, contended that In fijc 
cafe of an attorney's dying, a judge's order for appoisi:- 
ing another in his place was not ncteflary. 

I'h Court, on referring to the officer, lithl, tJjat it •.v .i 
nectffary to give notice to the oppofite parry of the ap¬ 
pointment of a new attorney, before any proceedingii 
could be taken by him. 


Rule abrclute* 
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PiiiCE V, Simpson.*: 


iSoS. 




nEST Scrjt, had obtained a rule nift for fctting aGdc 
an interlocutory judgment, which had been (igned 
under the following circumGances. An attachment 
againfl the nicrllF was fet afidc late in Eafier term, upon 
the ufual condition of pleading ifluably, and taking ftiort 
notice of trial for the Sittings after the term. The Plain¬ 
tiff delivered his declaration on the ad of June, which 
was the firft day of the Sittings after the term, indorfed 
to plead injlaulcr, accompanied with the demand of a 
plea. The Defend-iut fuppofed that he lliould fatisfy 
the rule by pleading ifluably, and payjng money, into 
court, within the four firll days of the prefent term, 
(ince it was impcfuble that he Ihould pleavl iiTuably in 
time for trial on the fir(1 day of the Sittings. 


Under the con¬ 
ditions of plead¬ 
ing iiTuably and 
taking Ibort no¬ 
tice of trial, if a 
declaration is 
delivered after 
the Sittings have 
begun, but fo 
early that there 
would be time 
for notice of trial 
for the adjourn¬ 
ment day upon 
the Defendant 
pleading inJJan- 
ter, that is, with* 
in 24 hours, he 
mui^ fu plead. 


Shepherd Serjt. now (lieweJ for caufe, that if the De¬ 
fendant had pleaded iujlanter, as he was required by the 
terr^^s of ttie attachment, there w. uld have been fufii- 
cient time for the Plaintiff to guc fliort notice of trial 
for the adjournment day.. 


Bejl, contra. 

The CoHYt held that the true fenfe of tlie rule was, 
that the Defendant Ihould fo plead, that the caufe might 
come to trial at the Sittings after Eajler term, and that 
he ought thtrefore to have pleaded tnjl.v:ter, fioce he 
would thtvibyhavc enabled the Plaintiff to proceed to 
trial at tht adj.'uinmeut day. 


Kura uifeharged, 
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1808. 


juij s. F£Nt8(n V. Boyle and Others. 


.An inctofuie 
aS gave power 
to the comtnif* 
0Qners to award 
in what town* 
ihips the allot* 
Snnts (hould be 
afftfled to the 
rates and taxes. 
They awarded 
that certain al* 
iotments which 
before were with* 
in the diftrift of 
U. •were taithin 
the townlhip of 
C. Held that 
they did not 
thereby become 
yatcabte in (7. 


1N replevin for taking the Plaintiff's coals in a clofe 
called SwifVs Pieces in the parifb of Rothwellj two of 
the Defendants pleaded the general iffue, Boyie^ the third, 
avowed under a warrant directing him, as condable, to 
levy 69/. 5/. 6 d. for the Plaintiff's proportion of an af* 
feffment in refpefb of his lands and tenements which he 
occupied in the townfhip of Carlton, made purfuant to 
an order of juftices, under the ftat. 13 6. 3. c. 78., upon 
the occupiers within that townfhip. The Plaintiff plead-* 
ed that in the parilh of Rothivell were five townfhips, of 
which Carlton was one, and a didrid called Roth-well 
Haigh, each of which had immemorially been feparately 
affeffed for the repairs of highways within its own limits, 
and not collectively or otherwife for the repairs of other 
highways not within its own limits, and, 1. that the 
place in which, &c. was parcel of Rethwell Haigh ; 2. 
that the tenements in refpeCl of which the Plaintiff was 
charged with ($9/. ^s. 6 d» were not fituate in Carlton, 
The iffues were upon .thefe pleas. Upon the trial be¬ 
fore Chambre J. at the lad Tofi Summer Aflizes, a ver- 
diCl was found for the Plaintiff, fubjeCl to a cafe, the 
material fadls of Vhich were, that in Rothwell were 
five townfliips, including Carlton, and a didriCt called 
Roth-well Haigh, in which lay a wade called Roth-well 
Haigh. That an inciofure aCl of 25 G, 3, direCled that 
the commiflloners, after fetting out roads over the def* 
lined inclofures, which were to be made and repaired for 
ever by Lord Stourton only, the lord of the foil of the 
wade, none of the inhabitaots of the faid townfiiips 
being chargeable thereto, (hould allot 305 acres, in fitu- 
ations convenient for the refpeaive townlhips, among 
the commoners, in fatisfaC^ion of their common rights; 

and 
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Rnd that, after dedufling the highways, and 6 acres, to 
be fee out as public graveUpics, the refidue of the wade 
fliould be allotted to Lord Stourton^ whofe right in the 
305 acres, except to the mines, ihould be thenceforth 
extinguilhed. And that for preventing difputes refpe£);* 
ing the taxes and rates to be alTeiTed upon the allotments, 
the commiffioners, by their award, were to direct how 
many and what parts fliould be aflcfTed to the rates and 
levies within each townfhip, and the allotments were to 
be afTefTcd to all taxes and aflViTments, within the town* 
(hips, at the refpedlive values that fliould be fet thereon 
by the commiflioners, but no part of the 305 actes was 
to be aflefled along with any part of Lord Stourton*^ 
eflate, that was formerly part of a certain park men¬ 
tioned in the adl. Then followed a referwation to liord 
SlGurton of all mines of lead ore, coal, and other mine¬ 
rals, under the 305 acres, and 6 acres. The commif- 
fioners by their award allotted the held in which, Sec. to 
John Swiftf and an allotment of 14 acres to the PiaintifF, 
and declared both of thefe to be “ freehold in ihe feu-n* 
fiip ^Carlton,** and each of the allotments of the 305 
acres to be in fome one of the five townfhips ; they alfp, 
by their award, aflefled the Piaintitf, and and the 

feveral otherxiwners, to the*land (ax for their refpe£live 
allotments. The inhabitants of Cavllon having pleaded 
guilty to an indi£fment for not repairftig a commdn 
** highway in the townfliip of Carlton^ not being a high- 
** way oil any part of Rothwell Haigh” and a line har¬ 
ing been iinpofed and levied upon two of the Defend¬ 
ants, Banks and Stocks, amongfl others, an order was 
afterwards duly made in a fpecial felfions, by two juf. 
tices, that an afleiTment upon the occupiers of lands and 
hereditaments within the townfliip of Carlton fliould be 
made, and allowed according to 13 C. 3. c. 7 It. and col- 
Jelled, for reimburfing the perfons on whom the fine 
had been levied. In the afleffment made the Plaintiff 


1808. 

■ 

Fxntox 


V. 

Boyls. 


w*as 
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xScS* 

Femtost 


Boyle. 


wis charged in the fum of'04/. 13/. %d, in refpeiH of his 
collieries^ which he rented of Lord Stourtoftt being fituate 
in and under Swi/t*& allotment; and in the fum of 
41. 12/. id* in refpecl of the land he occupied, which 
was his own allotment. Upon his refufal to pay the 
firft fam> the warrant mentioned in the plea i^ued. * 


Williams Serjt., in fupport of the verdi£f, which had 
been found for the PlaintifF on both iAues, obferved that 
The a£f had given the commifliouers no power to award 
within what townlbip the feveral allotments Ihould lo* 
cally be fituated, but only with what townfhips, and in 
what proportions each allotment Ihould be aiTclTed, and 
this they had omitted to do. The collieries were neither 
locally fituated in Car//0/i, nor liable to be aflelTed in Carl* 
ton. The ad had itfdf decided this qutfiion, by efpecially 
providing that no part of the 305 acres Ihould be taxed 
or aifefled to or along with any part of Lord Stourtoth 
cilate. 


Cockell Serjt. contta^ admitted that tfie two iflues were 
fo.und againU him, but couiendcd tiiat by the benefit of 
the 11. 13 C. 3. the licfcndants might, under the general 
ifiue, avail themfclves the Inerits of their cafe, for they 
were legally right. .'I'li" award tint the allotments were 
in Carlton, mulbbe conlli uni as a dtredlou by the com- 
miiTioncrs that the owners Ihould bear their proportions 
of public burthe.ns in CarlL:n, 

Mansi irj.u C. J. The act dlreds them to fiy in 
what townfnip the allctrnentn ihall be rateable. But they 
have not faid in what lownllnp any of them (hall be 
rateable. 


Lei the J^oflea be delivered to the PlainiilF. 
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i8c8. 


Hogg v* Snaith and Others. 

•^^ROVEIl for two bills of exchange : upon the trial 
of this caufc at the laft Sittings at Guildhall^ before 
Mansfii'lJ C. J. a vcrdiifl was taken for the PlaintilT, fub- 
ject to the opinion of the Court upon the following cafe. 
The riainti:T, by a power of attorney under feal, con- 
ftituted his aiccrney revocable, for him, in his 

name, and to his ufe, to alk, claim, dem?nd, recover, 
and recvive, from tli-.* commlfTioners of his maj“fty*s 
navy, or wiDni it might concern, all fuch falary, 
wa_<;i’s, t*c. and -.di cihtr money whatfoever, as then was 
or thereafter fh -uh! !'e d.iie to him fcflr his fervice, or 
otherwlfe, in aoy ('f h-j n,'‘;'>fly’s fhips ; th.'-’n followed a 
general pov.v'r to receive al! lUmands from all other per- 
fons vphaif-'evcr; th" ccnfVituent giving and thereoy 
granting unt«j l.is f;! •• -ittorney, h:s fuhflitutcs and ailigns, 
all his authority and 1 !*,vfal power in th»c proniifts for 
receiving, j-coverir;/. rd'triining, compeundmg, and dil 
chaigintT iljt* ti l!y arid e(ie<nually ss he himl'.'jf 

might or could <io heh;;; pcTfj^’aiiy prefcnti and ac. 
tjuirtanccs, rclcafr"'-, or ?.nv olhihr difeharges in his name 
to m ih:', leal, and deliver, ?.r.J oftc attorney or mere to 
fuhditute, and at pleafure to revjfte, with tJje dfoil 
claufe of general r.ultication. By virtue or tins pow^r 
rt’ceivcd fr»>m the cmnmilTijncrs for vicluahing 
his majdly’s navy, for the ufe fi.d on the account of the 
Plaintiff, the two bills in qncilion, vhkh wrre made 
payable to the IMaiiUilF or hi:, o^ler. I’pou each of thclc 
bills a clerk in the pay d’^parfment of the vidluiol.ig 
offu-e hul wiitten h's initial- G S. ^viihthe w-rds “ let¬ 
ter of attorney entered, ll iUhtn C. ■attorney, 

to denote tlvat tlm power was lod,ted in the vstlo.d- 
ing ofii c, and thil the nropor clhcer the:c rei’ 0 ;:ni 2 rd 


A power of at¬ 
torney to receive 
all falary and mo • 
ney, with all tlic 
principal's autho¬ 
rity to recover, 
compound, arJ 
difeharge, and to 
pive lelcrff. a, and 
appoint fubdi- 
tutes, does not 
authorize the at- 
tornev to nepo- 
‘la'.chills rccrived 
u. p^ym.T.:. 

7sim' to iiidcr!*e 
them in hisowu 
mme. 

Njr does a 
power to tranfjia: 
.*Ii bufipcf'’. 

Evidence of an 
at the navy 
(•ti-cc to pay b;i s 
i'id 'rfc.i by the 
•U'.crs.ev its his 
o\^ ii name, and 
re liy 

him, under inch 
a pf'Wtr, cannot 
be received to 
Ctilaree the opt ra¬ 
ti 'i; cf the power. 
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1808. 


Hogo • 


V. 

SNdlTH. 


Hogg*^ attorney. Engli^jf without any oiher 
authority from the Plaintiff than this, being indebted to 
the Defendants^ who were his bankers, in the fum of 
142/. applied to them to difcount thefe bills, which he 
delivered to them, indorfed W. C. Engli/by attorney.” 
The Defendants difcounted, and placed tliem to the 
credit of his account. Before the bills were due, the 
Plaintiff gave the Defendants notice that he had revoked 
the power of attorney made in favour.of Englijhf and that 
in cafe Engli/b or any other perfon (hould prefent to 
them both or either of the bills for difcount, or fecurlty 
for money advanced, they (hould refute them; he alto 
demanded poffeffion of the bills, which the Defendants 
refuted to deliver up. The Defendants offered evidence 
that it was a general ufage and praflice for atcornies, 
conOicuted by, and .acting under timilar powers, to ne> 
gotiate bills of this defcription, by indorling them in the 
like manner. The Plaintiff objected to the evidence j but 
Mani^eld C. J* admitted it, fubjeff to the opinion of the 
Court. And it was proved, that powers of attorney 
lodged at the viOualiing ofRce were not all in one and 
the fame form, but that this particular power was in the 
form moil commonly ufed for the lad 18 or 19 years i 
before which time vi£tuttlling*bills were not made pay* 
able to order, but an aflignment, or bill of fale, was ne- 
celTary to transfer (hem : that the bills in quedton, thus 
indorfed, and thus marked by the clerk, would have been 
paid at the vidualling office, either to Englj/bt or any 
Other perfon who (hould have produced them with the 
fame indorfementj^ but for the notice to dop the pay¬ 
ment, v/hicli had been given by the Plaintiff. That it 
was the pra£lice amongd navy agents, a£ling under Ami* 
lar powers of attorney, to raife money for the ufc 
their principals, by Indorling (imiiar bills in the famo 
way, and delivering them to their bankers, who had 
continually advanced money upon them, and had re¬ 
ceived 
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ceived the contents from the vi^hiAlling office^ without any 
other warrant or authority than fuch indorfement; and 
that bills fo indorfcd and marked, were frequently negoci- 
ated ; it btring confidcred, that the mark recognizing the 
appointment of the attorney, and his indorfement, ren¬ 
dered them negociable. The queftions for the opinion of 
the Court, were, firft. Whether upon the whole evidence, 
coiifideriiig it all as admillible, Engliflt had fufficient au¬ 
thority to indorfe and difeount the bills for his own ufe? 
and if the Court fhould be of opinion that he had, then, 
ftfcondly, 'Whether the evidence objcdled to ought to 

have been received i and if the Court (liould be of oni- 

• 

niou that it ought not, then, thirdly, Whether, rtje.Hing 
the evidence of ufage, and conGdering the cafe apart 
from the fa^is found upon fuch evidence, EftgiiJ^ had 
fuflficient authority to indorfe and difeount the bills for 
his own ufe i 


1808. 

Hooo 


V. 

SMAITif. 


BpJI Serjt., for the Plaintifr, contended that no autho¬ 
rity was given to Englijlj by the power of attorney to dif¬ 
eount or ti' ;:oi,iate thcTe bills ; and fo far as his a£ls ex- 
ccrrieil the fcope of his authority, they were wholly void, 
and c<‘uld not alter the Pl.tinliflFJs property in the bills. 
He obferved, that the powtr of.the attorney was limited 
to rcccivir.g thefe bills at the nayy olTice ; and it then 
became his duty to deliver them over to the PlaintifFt for 
by the courfe of the navy oflice, the delivery of the bills 
was payment of the debt due from the public to the 
PlaintiiF. It would be too great a concelfion to allow 
that he could, even at the end of the ninety days, indorfe 
them for the purpofe of.receiving the money on them for 
the Plaintiff's ufe. {Laturenct J. interpoGng, read a 
fhort note of the following cafe, as decifive of the firft 
point. Hayt Executor^ v. Goldfmidt and Another^ B„ 

•* Mich, term 45 Geo. 3. This was an action brought 
« to recover the money which had been received by the 
Vot. I. B b Defendant! 
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180S. 

Hogg 


V. 

Snaith. 


»6th of Aiv. 
Ci<C4. 


<* Defeniknts upon a bill of exchange, payable to the 
Plaintiff’s teftatoT, Mujor-General Patrhk Duff^ or 
<< his order, of which bill the Defendants had obtained 
« payment under a power of attorney granted by the 
** teftator to J. and R» and authorizing them, for 
him and in his name, to aik, demand, and receive from 
*< the E(^ India Company, or whom it (hould or might 
** concern, all money that might become due to him on 
any account whatfoever, and to tranJaSl all huftnefs^ 
and upon non*payment or non delivery thereof, for 
him and in his name to ufe all fuch lawful ways and 
** means for the recovery thereof as he might or could 
do if be was perfonally prefeiit, and did the fame; 
•* and on payment or delivery thereof, for him and in 
** his name to make and give pro('er receipts or other 
** difcharges for the fame; and one or more fubftitute 
** and fubftitutes under them to appoint, and again at 
pleafure to revoke, giving and ihereby granting unto 
** his faid attornies and their fubllitute and fnhilitutec, 
his full and whole power and authority in the pre- 
** mifes; and concluding with the ufu.ii rl-tufe of rati{i> 
“ cation. Under this power 7 *’*»d A\ Dujf^ received an 
** India bill for 292c/. 10^., payable to the tedator 

” or his order, which each of^hem indorftd ‘ for Ma- 
jor* General Patrick per procuration, James Dujf^ 
** Revert Duff* They difeounted the bill with the De* 
« fendants, and raifed money on it. The Defendants, 
** by their broker, received of the hulm Company the 
money due on the bill. At the trial a verdict was 
found for the Plaintiffs \ and Er/hine^ for the Defcnd- 
« ants, having obtained a rule tstft for fetting afule the 
« verdi^, and emeriug a nonfuit, the queltion for the 
« Court of King’s Bench was, whether J. and R. Duff 
« had any authority to indorfe and difeount the bill ? 

The prefent Attorney-General [Gibbs^ and Wilfm 
*5 (hewed caufe, and contended that the power of attor- 

S ney 
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'* ney gave the Duj^s authority to receive only, and nof 
to negbciate the bill. Erjkine aud Gajftlte^ contra^ re- 
•* lied on the words * to iranfaEl all hujinefty as giving an 
<< authority to do more than merely to receive, and con* 
** tended that the ihdoifement was only a fubftitution of 
<* other perfons for the attornies themfelves, which the 
** power enabled them to make. The cafes of Hoviard 
V. Bnillie^ i H, Bl. (Jiff, and Gardner v. Baillie, 6 Term 
Rep. 5p2. were referred to in the courfe of the argu* 
“ ment. 

** The Court vfras of opinion that the povt^cr to tranf- 
afl bulinefs did not authorize the t)uffs to indorfe 
“ the bill. The mod large powers muft be coudrued 
* with reference to the fabjcA*m'attcr. The words 
“ ‘ oil buftnefi mull be confined to all bufintf;, necef* 
** fary for the receipt of the money. 

“ Rule difchaTgcd.”3 
Bejl. 2. The evidence of the ufage, if properly re¬ 
ceived in the principal cafe, does not didinguifh it from 
that of Hay v. GolJfmidt. It was proved, indeed, that 
thefe bills, with thh indorfement, would have been paid.' 
except for the notice, and that navy agents are accuf- 
tomed to raife money upon fimifar bills for the ufe of 
their principals. But here the money was not raifed for 
the ufe of the princip.il, but for th-jit of the attorney. 
But, 3. the evidence of the ufage ought not to have been 
admitted at all. The practice of ab'-fes, by what autho¬ 
rity foever it may be countenanced, cannot be received 
to enlarge the operation of a definite written Indru- 
ment. 




i8o8e 


Hooa 

v> 

Shaith. 


Atarjhall Serjt.) eontr^, admitted that according to 
Coomb's cafe, 9 Co. 75. the attorney could regularly do 
no a^ unlefs in the name of his principal. But it was 
proved, that thefe bills, indorfed in the name of the at* 
toraeji and not in that of the principal^ would have 

B b a been 
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been paid at the vi£Iualling office, when due. And this 
ufage had now fo long prevailed, that it induced bankers 
and others to advance money, to a large amount, upon 
this title. It was therefore fuch an univcrfal practice of 
a trade, as to take the cafe out of the general rule of 
law. It is in every day’s occurrence, that evidence is 
received of the ufage of a particular trade to control the 
general law; and it was clearly right to, receive fuch 
evidence in this inftance. 

Mansfield J. C. It certainly was proved at the trial, 
that navy and vi 61 ualiing bills, inJoifed under a power 
like this, and fo regillered, currently pafs from hand to 
hand like bank notes: but I was neverthelefs of opinion 
that parol evidence could not be received to vary a writ¬ 
ten inftrument. But if the evidence of the ufage h-td 
been ten times as Qrong, it would not have authorized 
this tranfa£lioti. The banker knew ih.it thefe bills were 
not depoflted with him for the debt of the Piaintin', but 
for that ol Engli/b. This is not at all dillinguiOirible 
from the cafe mentioned by my ViXQihtx Lawrence \ Eng- 
lyh could not poffibly pay bis own debt to ^naith with 
this money. 

Heath J. concurred. This evidence ought not to be 
received to controPthe legal import of a known in(lrtt> 
ment in trade and commerce. 

Lawrence J. was of the fame opinion. 

ChambreJ. This authority is ilri£l!y confined 40 
receiving the debt due to the Plaintifi' from the commif* 
lionets of the navy. EngliJI^, by receiving the bills, per¬ 
formed all that he was authorized to do. He ought af¬ 
terwards to have kept them in his pofTeffion for the Plain¬ 
tiff. Hnwever, even fuppofing that his power eitended 

fo 
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fo far, that if he had kept the hills till they wert due, he 
might have gone to the treafurer of the navy, and re¬ 
ceived tlje money, upon indorfuig the bills, ftill this is 
clfarly a deviation from that ufage. But the evidence 
of the ufage ought never to have been received for the 
purpofe of altering the operaiion of a written initru- 


ment. 


Let the Foften be delivered to the Plaintiff. 


l8o8.-i 

Hoco 

V. 

Snaitr. 


Brown v. Watts. 

HE Plaintiff declared on a promiflbry note, with the 
ufual counts for money, and upon an account (fated. 
Upon the trial, before Mnnsfuld C. J. at the Sittings 
after lafl luijhv term, tli" Plaintilf produced the Defend¬ 
ant’s note for 5/. 6/. (ul. : but ir was upon a wrong 
(tamp, and therefore could not be re.ul. The Plaintiff 
then proved a diflindl adniiCiun of the original debt, 
made before the note was given. The Plaintiff had de¬ 
livered, under a judge’s order, a particular of his demand, 
which was a mere echo^of thc*count upon the note, but 
contained nothing clfe. He afterwards, and after iuuc 
j-. ined, delivered a fecond particular, M'ithout any order 
of a judge, in which he re-echoed all the counts of his 
declaration. Hijl Se»jt., for the Defendant, objciSled to 
the admiflion of the cvidrnce of the original debt, on two 
grounds. 1. *rhat it appeared, that the Plaintiff had ac¬ 
cepted in fatisfadion of his debt, a bill, the contents of 
which were not proved ; and, 2. that the Plaintiff, having 
in his hrll bill of particulars fpecified the note as his only 
demand, was precluded from recovering on any other 
caufe of adion \ for that though the fecond bill of parti- 
ticuiars would comprehend the original debt, yet as that 
had not been delivered under any authority of *the Court, 

B b 3 i( 


Jui-i 4 . 

If a bill given 
in difeharge of • 
debt is rendered 
inadmiflible by 
being on an im* 
proper ftannp, the 
Plaintiff may 
pi ove his original 
debt. 

If a firft parti¬ 
cular be delivered 
under a judge’s 
ordtr, and the 
Plaintiff deliver a 
fecond particular 
without an order, 
he cannot give 
evidence upon 
any claim con¬ 
tained in the fe- 
cond particular, 
which was not 
included in the 
hrlt. 

It is a great 
contempt to dell 
ver under an or¬ 
der a particular« 
general as the 
declaration, 
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Brown 


t'. 

Watt?. 


itiliJ not fuperfede the 6rft. Upon thefe objeQione 
Mansjitld C. J. nonfuited the PJaintiff, with liberty to 
move to entejr a verdiA. 

Accordingly, Munlt^ Scrjt., having on a former day 
obtained a rule n\fh 


Befi Serjt. now (hewed caufe againft it. He argued ^ 
on the inconvenience that would arife, if Defendants, 
after having prepared, their plea and their defenre, to 
meet the cafe which the. Plainti|F pointed out to them, 
were afterwards to be furprifed with a new bill of parti- 
culars comprehending many more gropnds of demand. 
On the other point, he compared this to the cafe of, a 
written contrail; for building a houfe, or executing any 
other work, where, if an improper (lamp renders the 
contrail inadmiilible, the contrat\or*s obligation cannot 
be (hewn by parol. 


Manleyt control. Ip that pafe the obligation is created 
by the inadmidible inftrument, and therefore cannot be 
proved by other means. Here was a pre-exifting debt i 
the written inftrument was a fubfequent tranfa£lion. 
Jn a recent cafe, Zte^aH v. Majon^ B. R., tried before 
Lord EUmbvrough C. J., at the Sittings at Weflminjiert 
1 1806, the declaration confided ef the ufiial 

counts for money. A bill which had been given in pay¬ 
ment, was produced, for the purpofe of (hewing, that 
it was on an infufHcient damp, in order that the original 
%iebt might be fet up. As to the other point, if the fe- 
cond particular was fufHciently circumdantial in dating 
the nature of the caufe of action, fince the defendant, 
by not objecting wheu he received it, had admitted its 
validity, the Court would not now rejed it. The fecond 
particular mentioned an account dated, by which the 
Defendant’s attention would be direded to anfwer the 
evidence bf the admiifion. 
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The Court agreed that it was competent to give parole 
evidence of the original dt bt. If the Plaintiff had made 
it his principil cafe at trial to prove the original debt, 
and had left the D efendant to fet up the note as his de« 
fence, the iiocCf being inadmifllible, would have been no 
anfwer to the cafe ; and it mutt be immateriali in which 
(hape the cafe was fitff brought forward. But they fe* 
verely animadverted on the too frequent pra^ice of de¬ 
livering particulars which were fo general, as to convey 
no further information to the parties than they could ‘gain 
from the declaration itfelf, and termed it a contempt of 
the orders of the Cuu>r, and a means of burthening the 
parties with an increafe of cods; and conftdering that 
the Defendant was not bound by the fecond parti¬ 
cular to prepare his defence againd <fny demand which 
was fliut out by the fird, they 

Difeharged the rule* 


Carew, Vouchee. 

^HEPHIiRD Serjf.^ moved to amend a common re¬ 
covery, fuffered of certain manors in Devons by in- 
ferting certain meffuages. The recovery was fuffered 
with an intciiMon to pafs all the edates of inheritance of 
hir. Carenu in the county of Devon* The deed to make 
the ten.jnt to the precipe had the words ** all other the mef- 
“ fuages, lands, tenements, and hereditamentSi whereof 

or whereto the faid.- Careiv was entitled to any 

ellate of freehold of inheritance in the county of De^ 
von.** Certain meffuages were originally parcel of the 
manors in that deed and in the recovery named, but by a 
private a£f of parliament, paffed in 1751, for the pur- 
pofe of a fettlement, they were feparated from the ma- 

b 4 * noTS, 



Browm 


V. 

Watts. 


Ju!y 4 . 

In9recovery fuf¬ 
fered of manors, 
the Court per¬ 
mitted an amend¬ 
ment by the in- 
fertion of mef- 
fuages orifdnally 
parcel of thema* 
nor, but fevered 
by a fettlement, 
and omitted to 
be named in the 
recovery; the 
vouchee being 
tenant in tail, dill 
alive, and the 
meffuages intend¬ 
ed to pafir 
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Carew, 

Vouchee. 
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norS| and will not now pafs as parcel, althoqgh Mr. 
Carew is entitled to them. 

T^k Court inquired whether his affidavit dated that 
Mr. Carew was ftiil alive, and that he was feifed in fee- 
tail of the meiTuages in queiliun, and that thefe premifes 
were intended to pafs by the recovery ; and, upon being 
fatisfied as to thefe points, permitted the amendment. 


4 - 

No memorial is 
neceflary to be 
enrolled of an 
annuity granted 
in conlideration 
of the grantee 
reiigning her 
trade and leafe- 
bold premifes to 
the grantor. 

Though part of 
the confideration 
was book-debts, 
and (lock in 
trade. 


Doe, on Demife of Johnston, v. Phillips. 

nnHIS was an eje£lment, brought to recover pofleffion 
of two meiTuages in Middeftx. Upon the trial be¬ 
fore Mansjield C. J. at the Sittings after laft Hilary term, 
it appeared that the leffor of thePlaintiiF, being poiTefled 
of the premifes for the uticxpired rtlidus of a term of 
32 years, affigned to her fon, by deed, her trade of a 
fmith, and ftock, and the book-debts amounting to 
380/. fpecified in a fchedule, and thefe premifes, fubjeft 
to the payment of an annuity of 31/. 4/. per ann, to her- 
felf for life; upon the non-payment of which ihe now 
fought to re-enter. No memorial of this deed had been 
enrolled, according (o the directions of j 7 Cr. 3. c. 26. 
A verdidl was found for the PldintiiF, with liberty for 
the Defendant to move to enter a nonfuit, upon the 
ground that a memorial was neceflary. 

Accordingly Vaughan Serjt. having, on a former day, 
obtained a rule nifty was now called upon by the Court 
to fupport his rule. He endeavoured to diditiguiih this 
from the cafes of Crefpigny v. Witteneom, 4 Term Rep, 
790. and Hutton y. Lewis y 5 Term Rep. 639. This deed 
purports to made in confideiatioa of natural love and 

affection} 
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aflfeflion ; but it is not made in condderation of natural 
love and affe^lion only, nor is it a mere aflignment of a 
buHnefs; but it is alfo an aflignment of a fum of money, 
the book-debts. That then is a pecuniary condderation, 
which was not an ingredient in either of the other cafes. 
If it is neceflary that an annuity, in order to come with¬ 
in that a£l, mud be granted in confideration of money 
only, it would in all cafes be eafy to evade it, by min¬ 
gling fome bufinefs, or other matter, with the confidera¬ 
tion. This cafe is not diflinguiihable from that of Crof‘ 
ley y, Arkivrightf iTerm Rep, 603., where the confidera¬ 
tion was a debt of 460/., 20/. in money, the dock and 
efle£ts on a farm, and the pofTeffion of the farm. 


357 


i8o8»/ 


Doc dem. 

JOUXSON 

V. 

pHlLUFS. 


Mansfield C. J. To bring an annuity within the 
tiic ronfidcration mud be money only; but the aft 
would embrace a cafe of fraudulent evafion. 


Chambre J. In the cafe of Croftley v. Arkwright the 
confideration wholly confided of money and goods; and 
goods mod drongly belong to the clafs of annuities that 
requires regidration. This is quite a diflferent kihd of 
tranfaclion. 

Rule abfolute. 


'T 


Bannister v . Fisher. 


Julyh. 


J^ILLIAMS Serjt. had, on a former day, upon 
the authority of Clarke v. Otheryf i Str, 6:4. ob¬ 
tained a rule mft that the pojlta in this cafe might be 
amended, by fubdituting 5/. cods, indead of 40^. cods. 


If one count 
date an aflault on 
a man, and an 
alfauk on the 
hnrfe which he 


is riding, and the 

jury give a verdiA with general damages under 40/. the Plaintiff fliall have no more 
cofts than damages. 


and 
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‘^1808. 


BANNISTkR 

V. 

Fisher. 


and that the prothonotary might review his taxation of 
increafed cofts. This a£lion was tried at the laft Exeter 
Aflizes, before Thempfon B. The firft count of the de¬ 
claration charged, that the Defendant affaulted the Piain- 
tifF, and with a certain (tick (truck him many blows, 
whereby he became Tick, &c., and then and there with 
the faid (tick ftruck a certain horfe, on which the Plain¬ 
tiff was riding, many blows, whereby the horfe was greatly 
injured. There was evidence that feveral heavy blows 
were given to the horfe. The jury found a general ver- 
did for the Plaintiff, with 5/. damages. The Judge did 
not certify under the (latute of Eliz» The affociate in- 
dorfed the p^ea for 40/, cofts, upon which the protho¬ 
notary had taxed for the Plaintiff his full cofts of the 
adtion. 


/.exs Serjt. now (hewed caufe. He urged that this 
was a diftindt independent affault on the horfe ; for the 
horfe was beaten after the man had been pulled to the 
ground, as would appear by the Judge's report, if re¬ 
ferred to. 


The Court refufed permiffion.to the Plaintiff to apply 
for the Judge's report^ and held that they could look 
only ,at the declaration ; upon which it did not appear 
that there was a diffind affault upon the horfe; the af¬ 
fault there laid, was an affault of the man riding upon 
the horfe, and an affault of the horfe. The Defendant 
could not affault the horfe while the man was on it, with¬ 
out affaulting the man. It therefore muff be taken that 
the whole, being included in one count, was only one 
tranfadion. The jury ought to have dillinguifhed by 
their verdidi whether the affault were committed on the 
ntxn or on the horfe. 


Rule Abfo^te, 
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Snowdon v, Davis. 




r jpHIS was an a£lion for money had and received, &c. The adlion for 
Upon the trial at the laft Reading Spring AflTizes, money had and 

before CbamhreJ, it appeared, that on the lath of Febru- [gcovnfbacki^ 

ary 1806 a writ of di/lringas had ilTued out of the Court ney which has 

of Exchequer, direded to the SheriflF of BerlSf requir- been obtained 

ing him to diflrain the inhabitants of the borough of ^'****“8** comput- 

, iioni under co- 

FSew Windfor by their lands and chattels, and to an- procefi, 

fwer the i^ues of fuch lands, fo that they (hould ap- by an excefs of 

pear to reader an account as in the annexed fchedule authority, al- 

mentioned. The fchedule referred to was in fubftance, been^paid over. 

“ Upon the inhabitants of the borough‘of New Windjor^ To make it a 

for the deficiency of George Dixon and ^ohn SnotVf col- defence to an 

lectors in the faid borough, the fcvcial fums of 7/. 1}/. 2d. pa^d*ov«*the **** 

and 74/. ar.” By virtue of this writ, the iherilf iflued a money, it is ne* 

warrant to the Defendant, commanding hfm to diftrain celTary that the 

the inhabitants of New Windfor for the infufiiciency of 

, r c I P^*d to 

Dixon and gnow, the fums of 7/. 8x. 2 d. and 'jjlI. 2;. ^3^. 

The Defendant, under colour of the warrant, demanded prcfsly for the 

of the Plaintiff, who was an inhabitant of the borough of of ^be perfon 

New tFindfor^ the two feveraf fums of 7/. Hs. id. and ^d 7 t over!* 

74/. 2s.: the PUintilF at full refufed to pay the money, a fhcriff iflued 

but upon a fubfequent demand macie, he paid ity'upon a warrant on 

which the Defendant gave hint a receipt for fo much to 

diflrain the goods 

money by him diftrained under hi? majefty’s writ for ofJ.; thebailifl* 

that purpofe iiTued againfl the inhahitan's of New Ji’itid^ levied the debt 

hr. On the I2th of February i8c6 another writ of dif- “pontbe goods 

' . of if., and paid it 

fringas ifliitd to the Sheriff of BeriSi commanding him 

to dillrain the feveral perfons, coliedors, in the fchedule money had and 
thereto annexed named, by all their lands and chattels, will lie 

and to anfwer the ilTues of fuch lands, fo that they fliould the bailiff, 
appear to render an account as in the faid fchedule men¬ 
tioned. The fchedule was, “ Upon tltc borough of New 

“ Windsor^ 
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Snowdoh 

V- 

J)AVIS, 


“ Windfort G. Dixon and J. Snow colle^ors, the fum of 
« 132/. 14/. 7</.” Upon this writ the iheril} ifluetl his 
warrant to the Defendant, to diftrain upon Snsw and 
Dixon, the collegers there, the fum of 132/. 1.4/. w/., 
upon which warrant the Defendant denianded of the 
FjaintifF that fum, and alfo the fum of 6 {. 12s. 5</. for 
iflTues. The Plaintiff at firft refufed to pay him, but the 
Defendant took poiTeflion of his goods} upon which the 
Plaintiff paid him both fums, and the Defendant gave 
him a receipt for the money, as received under his ma- 
jelly’s writ of difiringas for ariears of taxes, and one Ihil- 
ling in the pound iffues, viz. di/iringas 132/. 14/. "jd., 
iffues 61 , 12X. 5<f. The Defendant proved, that before 
the time of bringing this' adion, the fums levied by co> 
lour of the hrff'writ had been paid over by himfelf to 
the Iheriff, and by the fluriff into the exchequer, and 
that the iheriff had received his quietus. He alfo proved 
that the fums levied under colour of the lad writ had 
been paid over by himfelf to the under-flieritf bcfcrc the 
a€lion brought. Chambre J. direflcd ihe jury, tl..i£ the 
Plaintiff was entitled to recover the fums he had .o paid, 
dedu£ling the iffues upon the fums mentioned in the f.rd 
writ, which iffues the *Defcndant w'as, by the praclice 
of the Court of Exchequer, authorized to levy. 'I'hc 
jury found a verdid for the Plaintiff for 2V'L 13. lod., 
being the amount of the feverttl fums of money fo paid 
by the Plaintiff, deducting thereout 4/. is. 6J. for the 
iffues of IX. in the pound on the amount received under 
full writ. 


IVilliams Serjt. had in the lad term obtained a rule uifi 
that the verdidi might be fet afide, and a nonfuit en¬ 
tered, upon the ground that as the money had been paid 
over by the bailiff to his principal, the aiflion for money 
had and received could not be fupported againft the 
bailiff. 


10 


Shepherd 
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Shepherd Serjt., on a former day in tliis term, (hewed 
caufe againft this rule. This is not tiir cafe of an agent 
actually authorized, for the bailiJ has wholly deferted 
the line of his authority. Upon the firft writ the (herilF 
had given him an authority to receive only the ilTues of 
IX. in the pound on the lands, and the bailiff levies the 
whole amount of 8i/. Upon the fecond writ the (heriff 
commands the Defendant to dlilrain upon the coiledlors, 
and he levies the debt upon the goods of the inhabitants. 
If the bailiff, who being authorized to feize the goods of 
A.f takes the goods of JS., ceafes to be liable becaufe he 
has paid over the proceeds to his principal, the Plaintiff 
would be without remedy; for no adion could lie in this 
cafe againft the iQieriff. Drake v. Sykes, 7 Term Rep» 
113. where it was held that to make the principal liable, 
it was neceffary to prove a warrant from the (heriff to 
the bailiff, authorizing the ad compbiined of. [Laiv» 
rence J. interpofing, obferved that it had been otherwife 
dettrmined in the cafe of Saunderfon v. Baler, 3 Wilf^ 
3C9. ; where it was held, that if a (heriff make a war- 
rant to his bailiff to take the goods of A., and he take 
tlie goods of B., an adion well lies againft the (herift.J 
He would be deprived of this, remedy on another ac¬ 
count ; for the flieriff hiving ^aid over the money into 
the exchequer, the (lieriff alfo nouft be regarded as an 
agent, and could not be fued for niohey had and rectlved. 
This is a compulfory payment. But neither in the cafe 
of Sadler v. Evans, 4 Burr. 1986., nor in that of Poud v. 
Underwood, 2 Ld. Ray. 12!o., nor in that of Greenway 
V. Hurd, 4 Term Rep. 553'., was the payment made 
through any compulfidn. Lord Mansjield C. J., in the 
(irft of thofe cafes, cautloufly kept clear of all payments 
to third perfons, except thofe which ate made to known 
•agents, in which cafe, the adion, he faid, ought to be 
brought againft the principal, unlefs in fpecial cafes, (as 
voder notice, or mtM fide.) Perhaps this might be con- 

fidered 
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fidered as a cafe of the laft clafs $ it was true that lihe 
officer had paid over to the fficrifF; but the fheriflF did 
not know under what circumitances the officer had re¬ 
ceived it( nor whether the Plaintiff had paid it volun¬ 
tarily, or oCherwife. And the PlaiatifF had not led the 
bailiflrinto any error by voluntarily paying it, but he re¬ 
filled the demand until compelled to pay. 

WslliamSf in fupport of his rule, admitted that the 
Defendant received all the money in the firlt inftance 
without any authority; but as he had paid over both 
fums to bis principal, the IherifF^ by receiving the mo* 
ney, had recognised him as his agent for that purpofe % 
and where an agent has paid over the money to his prin¬ 
cipal, it Is deary according to all the cafes, that this 
a£lion cannot be matntained agatnft the agent, but muft: 
be brought againft the principal. He denied the dif- 
tindiion which Shepherd bad drawn between voluntary 
and compulfory payments; Lord Marisjield^ in Sadler v. 
Evan/, had made no fuch diftindion. The cafe of 
Greenvoay v. Hurd precifeiy coincided in clrcumftances 
with this. In both, the Plaintiffi had at firll refufed to 

t 

pay, and had afterwards paid under the terrors of a 
penalty. 

Cur, adv, vult, 

t 

Mansfield C. J. on this day delivered the judgment 
of the Court. 

The fa£ls of the cafe are fhort and few. A writ of 
dyiringa/ iffiied out of the exchequer to the IheriflF of 
Berh, to levy iffiies on the ihhabitants of Hew Wimdfor, 
The (her! If made his warrant, following the words of 
the diftringas, and authorizing the Defendant, his bailid^ 
to levy thefe iffiies. The difitingus did not order the 
fheriff, nor did the Iheriff order his bailiff, to levy the 
greater fuau of 7/. ^d, and 74/* \d. The biiliif 

threatens 
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threatens Srmodon to dtftrain his goods for thefe two 
fums. For a pait of them, namely, for the ifliiest he 
had, for the reddue, he had not, a right to didiain. 
The PlaiiitilF, under the terror of a diftrefs, pays both 
thefe fums. The bailiff pays the money over to the 
Iheriff, and the (heriff to the exchequer, and it is ob- 
je^ed, that as it has been paid over, the action for mO' 
ney had and received does not lie againfl the bailiir i and 
this is compared to the cafe of an agent, and the autho^ 
rities are cited, of Sadler v. E'oans^ Campbell v. ifo//, 

I Cowp. 204., Buller V. Harrijotiy 7 . Cowp, 565., and fe- 
veral others. In ihe cafe of Sadler v. EvanSf the money 
was paid to the agent of Lady Windfor for Lady Wind- 
for^i ufe : in that of Buller v. harrifcti, the money was 
paid to the broker, exprcfsly for the bene^t of the affured. 
In Pond V. Underwoodf the money was paid for the uic 
of the adminiftrdtor. Can it in this cafe be faid with 
any propiiety, that the money was paid to the bailiff for 
the ptirpofe of paying it to the fheriff, or to the intent 
that the fherff might pay it into the exchequer ? The 
‘PlaintiiT pays it under the terror of procefs, to redeem 
his goods, not with an intent that it fhould be delivered 
over to any one in particular. To make the argur^ent 
the more curious, if it had happened ttur the Plaintiff 
had looked at the warrant, he ccgiild not have paid the 
money with a view that it fliould 4 }e paid over to the 
(hcriif; for he would there have leen an authority to levy 
4/. iS. 6d. only. He clearly then paid the money under 
the terror of a dlftrcfs. With relpcft to the other writ, 
the circumftances are the fnne. Under the like terrors 
of a dlftrcfs, he pays the fecund fum. The warrant 
was, to levy upon the goods of the colleiftors, not upon 
thofe of the inhabitants of New Windfor, The Plaintiff 
pays that fum alfo to the bailiff, the bailiff having no au« 
thority whatfoever to receive it. The adtioii for money 

• had 
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had and received very well lies under the circumftances 
of this cafci which in no refpe£fc refembles the cafes 
citedf and the rule for a nonfuit muft therefore be 

Difchargcd. 


July 6 . 


Crosby v. Percy. 


If upon fair, A SSUMPSIT for not completing a purchafe of the 
feriousy diligent fixtures of a public houfe. Upon the 

cvafion Tn^aneft- before Mansfield C. J. at Guildhall^ at the Sittings 
ing witnefs is not after lad Hilary term, ihe PlaintiflF, being required to 
to be found, evU eftablifii his title to the leafe bargained for, duly proved 
dence of hw execution of the original leafe, and two mefne aflign- 

hand-wTiting IS .. a j 1. 

admiffible to ments. Two intermediate ailignmcnts were atteited by 

prove the atteila* George Barnett i the poiTuflion of the premifes had ac¬ 
tion. ^ companied the leafe and the feveral alTignments, from 

If on inquiry commencement of the term to the time of the trial, 
for an attenrng 

witnefs, it ap- The FlaintifF*s attorney fwore he had made inquiry for 

pears that he has Qg^yge Barnett at his ufual place of abode, and could 

abfeon^ed to^^^ informed, as well 

tors, the fecon. there, as by his father, in anfwer to his inquiry for the 
dary evidence is fon, that he had abfeonded to avoid his creditors, and 
admiffible. ^ ^ jjg found. Upon this evidence Mansfield C. J. 

curoftances cor- permitted the hand-writing of the witnefs to be proved* 

roborative of the and a verdidl was found foe the Plaintiff, 
genuinenefs of 

may *rend« a"* Serjt. had in the laft term obtained a rule ni/i for 

fiighter fearrh fetting afide the verdi£f and entering a nonfuit, on the 

fufficientt than ground that the abfence of the witnefs had not been fuf- 


may ^render a"* Serjt. had in the laft term obtained a rule ni/i for 

fiighter fearrh fetting afide the verdi£f and entering a nonfuit, on the 

fufficientt than ground that the abfence of the witnefs had not been fuf- 

woold be re¬ 
quired under circuro fiances of fufpicion. 

Evidence that the atiefting witnefs to an intermediate affignment of a leafe had 
abiconded from his creditors, was held fufficient to let in proof of his hand writing, 
the pofleffion having accompanied the fubfequeat aflignmeDt, and no flur being call 
on the title. 

, ficiently 
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ficiently accounted for, to render this fecondary evidence 
admiHible. 

Shepherd Serjt. on a former day in this term (hewed 
caufe againfl this rule. He obferved that in the cafe of 
Cunliff'e V. Se/iorij 2 1B3. (lighter evidence of fearch 

for the attefhing witnefs had been held fuihcient. He 
alfo relied on this, that in the prefent cafe no lufpicious 
circuinllances exiilrd. 8uch would induce the Court to 
iiifid more (trictly on all polTible fearch being made for 
a witnefs. 


36s 

1808.. 

Crosby 

V. 

PiRCV. 


Bcftt contra. This evidence would have been fufficicnt 
to fupport an application to poftpone the trial, but was 
not fuflicient to let in the fecondary ^vidence. A fub> 
feribing witnefs can never be difpenfed with, unlefs it 
clearly appears that it is impolTible he can be had. The 
cafes of Barnes v. Tr'jmpowJky^ 7 *Tenn Rep. 266. and 
Prince v. BlachburHf 2 /t.'i//, 25c. prove, that the old rule 
is not at all relaxed ; and the cafe of Cunliffe v. Seftnn is 
dillinguilhablc from this i for there the Court feemed to 
think that there w'as no probability that the atteding wit* 
nefa couhl be found by any continuance of the fearch. 
Here the Flaintid' knew .the wjtnefs, and his ufual abode. 
His abfcnce was only temporary. His embarraffimencs 
might not continue for ever; he nught retrieve his cir- 
cumdatices and pay his debts, or he mighr compound 
with his creditors, or be difchargcd under an infolvenc 

Cur. adv. vult. 


Mansfield C. J. on this day delivered the opinion 
^f the Cpurt. 

After adverting to the fa£ls of the caf;.—‘Upon the 
authority of late cafes it feems that there was fufficient 
room to receive this evidence. It is very dif^cult to lay 
Vox,. I, C c down 
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down as a general rale what (hall be deemed a fufiicient 
snquirj for an attcfting witnefs, before proof of his 
hand>writing fliall be let in. But in this cafe the proof 
of the aflignment was mere matter of form; the afTign- 
ment was little better than wafle paper; for the Plaintitf 
was in poflciTioii of the premifes, and no dur was thrown 
on his title at the trial. From the nature of the bufinefsj 
it was Yery improbable that the attelling witnefs, if he 
had been produced, would have known any thing of the 
tranfa^^ion. But the Defendant puts it {a) on the Plain* 
tiff to prove his legal title, and ht feeksr about to firid the 
atcefting witnefies. It does not well occur to me what 
more he could do, unlefs to advertife publicly fur the 
man } and if he had done that, the queilion might be 
raifed, what was, a fulHoient advertifement. The wit* 
nefs probably evaded all eyes, and perhaps had changed 
his name. In all cafes it mud appear to the Court that 
there was a fair, ferious, and diligent inquiry, and no 
evaflon, or attempt to keep the witnefs out of the way* 
And upon that ground the evidence in this cafe was 
properly admitted. The law has been much relaxed in 
this particular within the period of my pra£iice. The 
increafed commerce of fhe country, and the number of 
the perfons who every yer.r go * out of it, firft rendered 
it neceflTary to admit feeoiitlary evidence in the cafe of 
witn^fTes being abrdad: the difpenfation was next ex¬ 
tended to the cafe of witnefTes who were not to be 
found j and according to the laft deciBon of CunVtffe v. 
SeftoHy the prefent cafe comes within the rule. The 
balance of convenience is in favour of this extenfion: 

(^r) At the trial the Defend* Mamsfield C. J. thought 
ant conteifded that the proof the cafe not in point. He held 
of the laft aflignment alone was that the Plaintiff muft prove 
fuflicient to eftablifh his title, his title through all the mefas 
and cited the cafe of Niijh v. aflignments. 

Turnerf t fifp, si6* 

fnore 



IH THE Forty-eighth Year of GEORGE HI. 

» 

more inconveniepce refults from excluding the ft^condary 
evidence than from admitting it. While the Plaintiff, 
for inftance, was waiting for the re-appearance of this 
peifun, all his other witneffcs might die. 

Rule difcharged* 


3«7 


i8o;.' 


Crosby 

V. 

Percy* 


Doe, on the Demife of Henry Leicester Efq. 
and Ann his Wife, and Others, v. Biggs. 


was an ejei>ment, tried htforc Alam/ield C. J. 
at Weflminji(%‘^ at the firft Sittings in this term. 'Mie 
title of the Icfl'or of the Plaintiff arofe under a devife 
of the premifes to Moore and Skinner and tlieir execu* 
tors, in trull after the deceafe of the tcftator’s wife, to 
pay unto, orelfc permit his niece Ann Cole to receive the 
rents during her life. Ann Cole^ after the devife, mar-* 
ried Mr. Leixejler^ and feparated from him during the 
lifetime of the tcllator's widow : no deed of fcttlement 
made upon the reparation was produced, but a witntf- 
proved that he had received the rents of the premifes for 
Mrs. Leicejler^ and paid them ov^r to her; he had never 
received them for Mr. i.iicejlt'r : three receipts were 
produced, in which the fame wimefs aiknowledged his 
having received the rents for the ufs of Mrs. Leifejler» 
Skephtrd Serjt., for the DefenJant, c«)ntendtd, that there 
was fuirjcient ground to prefume th.ir Mrs. Leicefter had 
accepted the rmt by the authority of her hniband, and 
that a tenancy under him being therefore proved, it mull 
be fliewn that he had given the Defendant notice to quit, 
of which no evidence w'as offered. Mamjidd C. ]. re- 
ferved the point, and fubjeft thereto a verdiil vvas found 
for the Plaintiff. 

Accordingly, Shepherd, having on a former^ day ob¬ 
tained a rule nift to enter a nonfuit, 

C C a Manley 


Where a feme 
covert has fur 
many years been 
feparaled from 
her luifbarid, and 
during that lime 
has received for 
her feparate 
ufe the rents of 
hi-r.o»n pro¬ 
perty, which ac¬ 
crued to her by 
devife after the 
reparation, flie 
(hall be prefuir.cd 
to restive the 
rents and ac- 
Unrittledge the 
tenancy, by in r 
huibacid's autho- 
niy. 
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Manley Serjt. ihewed caufe, upon the authority of 
Ymy r, Dutten, Palm, 206. S. C. Cro, Jac. 617^ where 
it was refolved, that if a tenant, even not having notice 
of the coverture, pay to the wife after marriage the rents 
referred upon a leafe made by the wife while foie, he 
ihall pay them again to the huiband* 


Mansfield C. J. There could be no doubt but that 
in this cafe the hulband had given his wife a general au** 
thority to demife the premifes, and receive the rents. 
He never lumfeif received them; flie had feparated from 
him many years. Certainly, if the Plaintidf had infifted 
on it at the trial, 1 fliould have been obliged to leave it to 
the confideration of the jury, whether the hulband had 
given fuch an authority, but they could not have hefi* 
tated a moment to prefume it. Every one who heard 
^ evidence plainly underftood it fo. 

Rule abfolute for a nonfuit. 


END OF TRIN1T1 TERM. 
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^licluielinas Term, 

In the Fotty-niiith Year of the Reign of George III. 


Saunders v , Wright. 


Nov. ?• 


OHEPHERD Serjt., had in liafer term laft obtained •Where an an^ 
on the behalf of the aflignt ts of t)ie Defendant, a nuUy is feenred 
bankrupt, who in 180'S had eran;( d to the Plaintiff' an . 

annuity of 30c/. a-year, fccured upon freehold houics cq»ai or grc'ter 
in Aldgate^ luppofed to be of equal or greater annual annuil value, be- 

valut:, a rule w//:, to fet afide, for want of a memorial, fore the Court 

I L u- 1 V. j L • 1 will fet afide, 

the warrant or attorney which had been given as a col- yp«n the infe- 

lateral fecurity. He moved this upon an aihdavit which rionty of the 

Hated, that the deponent had in 1803 fold to the Uc- v.iHic of the land, 

fendant the premifes, which were freehold, for asoc/., ^ 

and that 50/. had not been (ince expended in improving a collateral fecu- 

rhy, for the want 

of a memorial, they will direct an iffue, to t'’y whether the land be of Icfs annual 
value, and will not try that matter upon *«fii(iavits. * 

^fpeqially if there be confliAtng evidence of the value of the lands. 

Cc 3 the 
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the property. Three Curveyors alfo made afiidavltsy aflert- 
ing that the annual value of the premKes did not exceed 
230/. The deed of grant recited that fince the purchafe 
for 2500/. confiderable Aims had been expended in im« 
proving the premifes. 


LenSf Vaughan, and Pel/, Serjls., in Trinity term laft 
(hewed cauic againft this rule, upon an affidavit that the 
application to the Plaintiff to purchafe the annuity, had 
originated with the Defendant, who fpontaneoufly repre- 
fenied the premifes to be of the yearly value of 400/. at 
leaft, and that being required to give fome proof of their 
value, he produced the certificate of a furveyor named 
Burton, that the premifes would readily let for 330/.* 
«* and that he faw ho objection to aiking 400/. for them,' 
and upon this document the PlalntilF agreed for the pur¬ 
chafe of the annuity, and confidering a memorial as un* 
neceffiiry, omitted to enrol any. Burton and another 
furveyor aifo made affidavits, in which they eflimated 
the annual value of the premifes at 320/. and 330/. 
The counfel for the Plaintiff contended that as the De- 
fendaivt had himfelf voluntarily applied fur the purchafe 
of the annuity, and had reprcfcnted the premifes to be of 
fuperior value, he could riot now be permitted to take 
advantage of his own deception, if he had praclifed any, 
and to defeat his grant bccaufe the premifes were lefs 
valuable than he had rt'prcfented ; and the affignetrs could 
not (land in a better fituution than the bankrupt himfelf. 
But where there was conflidtjng evidence of the value, 
and no intention of fi .ud ur evafi'»n appeared on the part 
of the grantee, who probjhly tiid not dan- to enrol a me» 
morial, becaufe he might well think it would be an ad- 
milfion that this was a pcrfon-il annuity,which it was never 
intended to be : in fuch u caA*, the Court would not de¬ 
cide the qucAion upon affidavits/ but would dire£l an 
Iffue to try*the value. 


Shepherd 
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Shfpherdt Williams^ and Beft^ Serjts,, contth, infifted 
on the fmallnefs of the -price for which the premifes 
were fold in 1S03, as a proof that they cdUld not be 
worth 300/. a*year in i8o6. Perhaps the Court would 
not interfere on account of a minute difference in the 
opinion of the furveyors, but the premifes had been efti- 
mated at 70/, p/r annum more than they were worth. 
the balance of teftimony was, they faid, ftrongly againft 
the fufliclency of the premifes. 

\ 

The Court diredfed an ifiue, in which the grantee of 
the annuity (hould be Plaintiff, upon the queftion whe* 
ther the premifes at the time of granting the annuity 
were of equal or greater annual value ^than 300/. a-year; 
the rule in the mean time to be enlarged until the next 
term, with a (lay of proceedings. 

• 

The Plaintiff in the iffue, upon the trial, at the Sit* 
tings after Trinity term laft, at Guildhall^ before Man/- 
field C. J., obtained a verdidl eflablifhing the fufficiency 
of the premifes, upon which the Court, on this day, 

, Dlfcharged the rule. 
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Nov. 8« 


Cook v. Tower- 

% 

Cheek v. Tower, 


An annuity was l^rANlLEY Serjt. had in the laft term obtained vxulei| 
granted in confi- judgments figiied in thefc cafe^ 

debt before fc- warrants of attorney might be fet afide, and 

cured by bued. ^hat the deeds and fecurities given by the Defendant 
The grantee's to fecure two feveral annuities of 65/. and 26/. might 
refiifal to deliver be delivered up to be cancelled, or that Coot, the grantee 
u^the bond nei- larger annuity* might deliver up to be cancelled a 

confi^radou^^to Defendant and the Plaintiff Cteek, 

which had been given to him, conditioned for the pay¬ 
ment of 500/. and intcred. The circumilances of the 


be falfely de- 
feribed. 


part of the con< 
fiderationj as to 
vacate the an. 
nuity 


keephig*b^c*k'of tranfaclion were fhefe: the Defendant being defirous 
inffantly to raife money upon annuity, the Plaintiff 
Cheek found a client, Caokf who advanced 500/., as the 
pHce of an annuity of 65/. t and until the annuity deeds 
An annuity wVs could be prepared, he accepted as a feciirity the joint 
granted m confi- bond of the Defendant and the PlaintilT Cheeky to be 

accepted which when the annuity deeds were executed, and 

was difhonoured their warrant of attorney to confefs a judgment. 7 'o 
by the acceptor, indemnify Cheek again(t w 4 »ich, the Defendant executed a 

drawer on no-* counter bond and warrant'of attorney to confefs judg- 
tice; held that mcnt for icoo/. The Plaintiff Cheek afterwards gave 
this was not fu«h jbe Defendant a bill drawn by himfdf on, and accepted 

oHhe bfn'as'to agent Bowsjield for 199/., as the confnieraiion 

vacate the annui- ^t}r an annuity of 26I. It was fuggeited, and not denied, 

ty. that this was an accommodation bill, and the drawer 

Though the having omitted to provide funds for payment. It was dif- 

for the accom- honoured, but he paid the bill upon notice, and within 

modation of the four days after it firll became due. A deed was prepared 

drawer, who ua- j^d executed, in which the Defendant granted Cook a 
dertook to fnr- 

niih affets for payment, and ncglcAed to do fo. 

It is diferetionary with the Court whether they will give relief under the ath 
feftioQ of 17 Ceo. c. 26. * 


redeem- 
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Redeemable life annuitf of 65A Cook objeOed to receive 
this deed, declaring that he had never agreed for the pur- 
chafe of a redeemable annuity, and required that the 
deed ihould be altered, and the annuity made abfolute 
for at lead 7 years: upon the Defendant’s refufal, Coojk 
informed him that he fhould dill hold him and theFlain- 
tiff Cheek liable on the bond, which he refufcd to deliver 
up i however, he afterwards made the arrears of the an¬ 
nuity the confidcration for a further annuity granted by 
the Defendant. In the fame deed was contained the 
grant of an annuity of z6L to Nicholas Alofely Cheeky to 
whom the fum of 199A belonged; and the two annuities 
were included in the fame memoria!. The Defendant 
gave his bond, and a warrant of attorney in 1000/., tp 
the Plaintiff Cook^ and the like fecurit^t in 400/. to the 
plaintiff Che^hf who had become fqrety with the De¬ 
fendant, for the payment of the annuity of 26L to A 7 - 
rhf>l,u Afofeley Chech, The bond and memorial given to 
Cook recited the former bond for 5C0/., and that the mo¬ 
ney was dill due and owing, and that this debt was the 
confidcration for the annuity of 65/. 


Bn 


1809. ^ 

|CM££E 


V. 

Tower. 


Manhy obje£led, 1. Th u inafmuch as the bond given 
to Cook was not delivered up the Plaintiff at the time 
of executing the deeds, the confidcration agreed on for the 
annuity of 65/. had not been given.* 2. That as the bill 
for ryy/. was not paid when due, the Court were bound 
to vacate the annuiy of 26/. 


Vmi^hajt Serjt. now fliewed caufe agalnft this rule. 
The drtention of the bond is no ground for fetting afide 
the firil annuity : nor ddes it vitiate the memorial. If Cosh 
ailed improperly in retaining it, the Defendant might 
have brought trover. As to the 2d annuity, the a£l 
ought to receive a liberal condruilion, and although the 
bill was not paid on the day when it became due, yet it 
ii aot Qicwn that the omiffion happened with the privity 

and 
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and confent of the grantee Nicholas Chid, whofe monej 
vas the conhderation for the annaityt and againft whom 
this application is made to fet it afide: the Defendant 
in his affidavit admits that the Plaintiffs Cheei paid.the 
hill upon the firft intimation of its diflionour, with an 
apology for his neglect. The bill too was accepted by 
howsjield, fo that there fubfifted the obligation of ano¬ 
ther perfon for the payment. If a note of the Bank of 
England had been the confidcration given, and the Bank 
had refufed to pay it upon a groundlefs fufpicion of for¬ 
gery, that would not have been fufficient to vacate the 
annuity. No application was made to the grantee in 
confequence of the non •payment. The a£^ muft receive 
a Uberal conflrudion. 

C 

Shepherd and Manley, Serjts., in fupport of the rule. 
The a£f muft be conilrued (Iridlly, for the benefft of the 
'grantors of annuities. The intention of the ft. 17 G. 3. 
r. 26. / 4. was. to provide that grantors ftiould have no 
trouble in receiving the confideration money. And 
where a bill is diftionoured through the negledl of 
the drawer to furnilh funds for payment, it fails to 
be paid with his privify and ^confent. The PlaintiffT 
Cheek clearly was the perfon advancing the money, 
and if the memorial had deferibed Nicholm Cheek, as the 
perfon who advanced the money, it would have been 
bad, for it has been repeatedly decided, that the very 
hand that pays it, muft be named. Upon the conftruc- 
tion contended for, the annuity would ftand good, even 
if the grantee’s agent, without his knowledge, had pre¬ 
vented the bill from ever being paid at ail* This 4th 
claufe is even ftridler than either of the others: it is not 
to be conftrued as giving the Court a difc'retionary power 
to interfere, but is imperative that they fliall fet alide the 
deeds, the ftat. b & 9 3. c. ii. for fuggefting 

breaches in aflions on bonds* has at length received a 

fimilar 
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fimilar conftruAioni though it was long held that Plain¬ 
tiffs had a difcretion. If it is not required that the 
bill (hall be paid at the day, the Court can fix no fubfc- 
quent period at which it (hall be paid; the a£% has not 
faid that if the bill is ultimately paid, the annuity (hall 
ftand. As to the greater annuity, fince the defe£l lafl; 
mentioned is declared to avoid the deed^ and both an¬ 
nuities are granted by .the fame deed, both muft fall to¬ 
gether. But if not, the bond, which was at lead a part 
of the confideration, never was received by the Defend¬ 
ant : and therefore cither the confideration is falfely de- 
fcribed, or a part ol it has been kept back. 


1808. 

V. 

Cheek 

V. 

Tower. 


Mansiield C. J. This is an application to the Court 
to fet afide the afiurances given to fecure an annuity, 
founded on the adt 17 Geo. 3, c. 26., which gives the 
Court this new and efpecial authority to fet afide fuch ^ 
fecurities. The ad has been very liberally confirued on 
the one fide. But we ought to put upon it neither too 
rigid, nor too liberal, but a rational confirudion. It 
would be a defperate meafure to cancel the deed, and 
put an end to the fecurities upon which two annuities 
depend, becaufe one of them was bad, though the other 
was good. One evil defigned to be remedied by the 
ad, was, that grantors, for the fake of obtaining imme¬ 
diately fome part of the money, would accept a large 
part of the price in bad bills, drawn by one infolvent 
perfon upon another infolvent, or by one difhoneft man 
upon another equally dilhoneff. The 4th fedion of the 
ad gives relief, if any uf the bills, with the privily and 
confent of the perfon drawing them, (hall not be paid 
when due, or (hall be cancelled without being paid, or 
. if the confideration, or any part of it, is paid in goods, 
or if any part of the confideration is retained under pre¬ 
tence of anfwering the future payments of the^annuity, 
or any other pretence. The reft of thefe expedients are^ 

every 
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every one, a manifeil fraud upon the gran^r: but the 
non payment of the bills may happen either without 
fraud, or with fraud. The ftatute proceeds to ena£t 
that if, upon application, it (hall appear to the Court, 
that fuch praBiees have been ufed, the Court may order 
the fecurities to be cancelled. It is dithcult not to fup< 
pofe that the legiflature, in ufitjg this expreflion, had in 
view fomething fraudulent, and that the law was meant 
to pniiidi fomething didiotieil and bafe. ^ In this cafe, 
G. Chetl-f a£ling for N. Check, agrees to advance 199A, 
provided the Defendant will take a bill accepted by 
hcnvsfield. Much has been faid of its being an accom« 
modation bill : but that makes no difference as to Bowf- 
peld, becaufe he was liable on his acceptance. The 
drawer pays the* bill as foon as he poflibly could, after 
notice of the non-payment by Bowsfield. Can it then be 
faid, that within the meaning of the a£l, the bill was not 
paid when due ? The intention of the a£l was to pro- 
grantors from receiving paper worth nothing: here 
the patty receives the money as foon as he could demand 
il of the drawer. I'rivity and confent mud in fuch a 
cafe as this meaii fume contrivance that the bill fliould 
not be paid. It would have been a «’ery harfli naeafiire, 
if the Defendant, refiing on the acceptor’s refufal, had 
vacated the annurtp as foon as payment of the bill was 
xrfufed; but that has not been done here : he reforts (o 
the drawer, atid aclually receives the money, it is im- 
poQible to fay this bill was not paid. As to the other 
annuity, the bond was extinguifhed by the annuity deed, 
and W'as no longer of any effeiSt or value. Cook was 
either ignorant, or diflioned, in faying that he dill had 
a demand on the bond : if he had taken advice, he would 
have learnt that the bond was a nullity. 


Lawi^ence J. 1 am of the fame opinion. As to the 
annuity of h$L unquefttonably the confideration of it 

5 ?ra5 
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was the debt of 500/.; and when the annuity deeds 
were executed, Ccok could no longer recover on the bond. 
As to the laft annuity, I cannot think that this bill was 
not paid when it became due, according to the meaning 
of the a£V. The nature of a bill of a bill cf exchange 
is, that it is an engagement of the drawer, and an cn* 
gagement of the acceptor; and if, upon the failure of 
the acceptor, the drawer pays it, I think it is paid by 
the drawer when due. The Defendant has received the 
whole coiiGderation for his annuity. 

Chambre J. I entirely concur on both points. Tlie 
onfy qucllion upon the fird point arifes upon a midake 
made by the grantee of the annuity. Suppoic the bond 
had been put in fuit; it would have be^n a good plea to 
plead that the annuity had been granted In fatisfa^ion 
of the debt. Upon the 4th feclion of the a£l, ^fortlic 
third does not relate to the quedion,) the cafe is cquaiSy* 
dear. If the words privity and confent were not in the 
a£f, it might be didcrent: but tins was an accepted bill: 
there was an omiflion in the drawer to fupply the ac» 
ceptor with funds, but the acceptor had neverthelcfs 
made himfelf liable. Befidesy.the bill is immediately 
taken to the drawer, and the /Irawer pays it. There h 
no injurious delay, or at leail no*evIdence of the privity 
and confent of the drawer. A cTidindion is tb be 
remarked in the language ufed in the a£l. The expref- 
fion in the three preceding fedions is, that the inftru- 
ment (hall be wholly null and void, the fourth only fays 
that it (hall and may be lawful for the Court to cancel 
the deeds; which is of a very different import. Where 
thofc words have been conftrued to be imperative, they 
have been fo held from the nature of the cafe: it is in 
this cafe difcrctionary with the Court, whether they will 
entertain the application. 

Rule difebarged («}. 


1S08. X 


Chi tjt 

V. 

Tower. 


(a) Hfath J. was abfent this day. 
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SJ* 

^ i8oS. 

Viyliy ■' 

I 

lO. 


if a j^laintiflf 
a Defendant 
Are both willing 
that the Plaintiff 
fltall give evi¬ 
dence in the 
caufe, he is an 
admiflible wit* 
hefs on his oath; 

Although he 
tomes to defeat 
the claim of an- 
tther Plaintiff 
iiiing jointly with 
himfelf; 


Nord^n k ), Williamson and Twibill* 

£ declaration in this cafe was for work and labour 
done, and materials fdrniflied bj the Plaintiffs, who 
were partners in trade. At the trial of this caufc, at the 
Wejtmlnjl& Sittings after the laft term, before MamjielA 
C. J. evidence was given that the Defendant had iffued or¬ 
ders to the Plaintiff’s to execute the work. To rebut this 
evidence, tHeDefendailt called, among other witneifes, the 
PlaintiflF Txvibittf who proved that the orders for the 
work were received by himfclf, and were not given by 
the Defendant. And upon this evidence the jury found 
a verdidt for the Defendant. 

Cochell Serjt. on this day moved for a new trial, upon 
the ground that TtoibilPi teffimony was inadmifflble. 
There is no cafe in the books where a PJaintiflF is per¬ 
mitted to take an oath as witnefs, except that of an ac¬ 
tion againft the hundred, where it is done under the 
efpeciai diredlions of an a£f of parliament. When a 
Plaintiff enters the witnefe-box, it cannot be known to 
what effedit he will give his teP.imony. 

Mansi'ield C. J. This is a new cafe. I never be¬ 
fore remember a Plaintiff to have been called as a wit¬ 
nefs, and perhaps the fame thing may rarely occur again* 
Since the decifion in Lord Mtlvill^i cafe it is no longer 
law that a man cannot be compelled to anfwcr againft 
his civil interefls, but fuppofing that deciGon will not ex¬ 
tend to compel a PlaintifT to anfwcr in his own caufe^ 
at ieaft, 1 know no reafon why, if the Defendant is wii • 
ling to admit him, and the Plaintiff is willing to give 
evidence againft himfelf, he fliould not be fuff'ered to do 
lb. If his evidence proves adverfe, the confequence 

muft 
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• 

muft fall oh the Defendant, who ventures to call him. If 
the PlaintifiUiad made a declatation cut of court that he 
had never been employed by the Defendant,'evidence of 
that declaration would be admiflible. How is the proof 
lefs credible, if the Plaintiff comes into court and de* 
Clares the fame thing upon his oath ? 






V. 

WlLUAMSOa 
and Twibill. 


Chambre J. The Defendant may waive the objec-* 
tion to the Plaintiff’s teftimony, if he will. 

Rule refufed (a). 

{a) Hmth J. was abfent this day, owing to indifpolitton. 


Warren •o, Webb. Ajc. la. 

jLTlDDLESEXf to wit. The Plaintiff declared ^Theaftionupon 
that he was poflcfled of a dwellir.g'houfe in the the cafe for a 
parilh of fit. George the Martyr in the county of Surrey, 
and that the Defendant poffefied a ihop contiguous, and the nufance muft 
a wooden fpout affixed thereon, for carrying off the rain he proved to have 
water from the roof, which fpout it belonged to the De- ! co>”m«tted 

fendant to keep in fuch repair, that no injury fhould happen wherenbe venue 
to the Plaintiff’s dwelling«houfe ; .atid alleged that the is laid. 
Defendant fuffered the fpout to be outvof repair, to wit, Ifno place and 
at IVeJimwJier, in the county of MUdieftx afurefald, 
whereby the rain water foaked through the fpout, and fince is commit* 
penetrated and injured the Plaintiff’s wall, to wit, at ted, the county 

We^minpr, in the faid county. The premifes were ^.,11 b^ntended. 
proved to be in Surrey. At the trial of this caufe at the 
Wejimihjlfr Sittings after laff Eajitr term, before Manf^ 
field C. J., a verdid w. s found for the Plaintiff, with 
liberty for the Defendant to move to enter a iionfuit, 
upon the ground that this was a local a£lion, and that 
the venue ought to have been laid in Surrey, where the 

^ nufance 
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riafance was cbmmitted^ whereas it was alleged to haref 
happened in MiddUfix^ Accordingly, CochhU Serjt. in 
Trinity term la(t, obtained a rule niji to enter a nonfuite 
upon the authorities of Fitz, N. B. 426. Aff, Nuf, and 
Buhver^s cafe, y Co» 57. 


Be^ Serjt., in (hewing caufe, contended that this ir« 
regularity was cured by verdid, under the ft. 16 & 
17 Car. 2. c. 8., and cited the cafe of the Mayor of Lan- 
don V. Cole and Others, 7 Term Rep, 583. 

Coekell fopported his rule. 

¥ 

Cur, adv, vult. 


Manssield C. J. on this day delivered the opinion 
esi the Court. 

The objedlion taken in this cafe was, that the Plaintiff 
did not at the trial fupport his declaration. The De¬ 
fendant’s counfel fuppofed that in the declaration the 
Defendant’s houfe was alleged to be in Middle/ex, and 
the evidence was that the houfe was in Surrey, On 
reading the declaration it at firft appeared to me that th^ 
videlicet in the county of Middtefex, as applied to a houfe 
or any thing clfe, in iurrey, fxi its nature local, is non- 
fenfe, and a contradjflion in terms. And upon conli- 
dention the true (enfe appears to be tliis} it is a defeVip- 
lion of the houfe, a local obje€t, which it dates to be ia 
Middlefex, and confequently the obje£lion muft prevail. 
If this is not a defeription of the place where the De¬ 
fendant’s houfe .is (ituated, there is no defeription of it, 
and if no place is alledged in the declaration, it muft be 
intended that the houfe lies in the county in which the 
nufance is alleged to be committed, which is Middlefex, 
Therefore quacunque vid datd the declaration is not ftip- 
ported. 


Rule ablbltite. 



Qi^ nt. 


^TiBL V. BsiOyrjn and Pa^rv. , 


*S>i 


,1808/ 




« 

^’•ROVER. The Defendants, who were brewers, AWne^fifeof 
in etder to enable Cotkbume to pnrehafe the leafb J^SmTcoSi^ * 
and fiarares of a public houfci for which he was in treaty deration, iumq^ < 
with the Plaintiff, advanced to him aoouf. which was cempadied 
fecured to them, by an afiigURient of the leafe, and a the ^ffcffiw^ia 
judf meot aclmowlcdged by Ceeiktrtui the Plaintiff re- 
ce ved in part of the price this fum, and two other notes /^nd as agaiaff 
payable at a fotnirc period, and ‘taking from Cockburne a a creditor, with - 
hill of fale of the fixtures and goods, as a fccuiity for 
Jhis payment of the refidue, put both the houfe and the 
goods into his poflbfilon, which continued for 9 months, 
when (Cetdftfrir«*s affairs being embarraffed,) the Plain¬ 
tiff Vuofc i^ffcflion of the goods. Soon after the Defend¬ 
ants took the goods in execution as the property of Csrd- 
shtttu^ but they immediately apprized the Plaintiff of 
what they had done. Upiwi the trial of this caufe, be¬ 
fore C. J., the Defendants faded in proving 

then judgmrnt, and the Plaintiff obtained a ?erd»£k.-/' 


Fatighan Serjt. now moved Ihr a new trial, upon the 
ground thattinafmuch as C^tibitrwhtd remained in pof- 
fedion of the goods for a confiderable time after execut¬ 
ing the bill of fair, the Plaintiff had no tide to them, 
nor any Icgd poffifiion under that inlliument. £d" 
ewtrdr V. Harbin^ 1 TerM JRff, 587* 

Mahsvield C. J. There is na colour for fetting afide 
this vetdifl, oof any pretence to lay that this bill of fate 
wat fraudulent as agaluR CtedtefW, and his affignee has 
only the lame rig^t that he had* TTi^ notice of the levy 
given to the Plaintiff, (hews that the Plaintiff took thia 
fecurity wadt the knowledge and affent of the befend- 
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Browk Rnd 

Parry* 
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ants. No cafe has 4 eCcided that a bill of fale> onaccoifl 
panied bf the poiTeiliOhy ma^. noty^under Mrtaih drcum- 
ftaucesi be fair and valid. If one executes even a colour* 
able bill of fale for a valuable condderation, though the 
vendor remains fotne time in poflefllon, it is a good bill 
Us between the parties. Ail that has been faid about the 
genuinenefs of the tranfa^ion^ relates only to third per- 
fons: but in the prelent cafe, if the Defendants had 
proved ibemfclves to be creditors, which they failed to 
do, it is very doubtful whether they could have been in 
a better ficuation than they now are, on account of the 
communication which appears to have been made at the 
lime of the transfer of the leafe. The evidence (hewed 
that the parties agreed to go hand-in-hand, the Defend* 
ants having the fecurity of the leafe, and the Plaintiff 
the fecurity of the bill .of fale of the goods and fix¬ 
tures. 


Lawrence J. I am of the fame opinion. A bill of 
fale is good as between the parties to it, though no pof*- 
feflion is taken at the time when it is executed. The 
cafe of Harbin v. Edwards is good law, but not appli¬ 
cable here: that was the caft; of creditors. 

, R.uie refufed (a). 


fa) Ih.nth J. was abfent, owing to mtlirpofition. 
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HlDEk tr. Dorrell. 


i2o?, 

Nev, %s* 


•^RESPASS for pulling down a boarded pariition, 
which the PlaintiiFhad attaclicd to the front of bis 
houfe. At the trial of this caufe, before Miinsfinld C. J. 
the PlalntilF was nonfuited upon the ground that he had 
not given the previous notice of the a£iion required by 
an a£f of parliament. 

Serjt. having on a former day obtained a rule nift 
for a new trial. Shepherd Serjt. now (hewed caufe, upon 
the following ftate of the fa£is. By a paving aii, 
30 Geo* 3. c. 53./. 68., no a£lion (hall be commenced 
againd any commiflioner, committee-man, 01 other per-- 
fon a£%ing under any of the ccmmiiteeG therein merv 
tioned, for any thing done in purfua.;ce of that a£l, untU 
after the expiration of 14 days next after notice given in 
writing to the clerk of the commiflioners, or the clerk of 
the refpefiivc committees, as the cafe may be. By^ an¬ 
other a£tof a (imilar nature, 4^ Geo* 3. c, 38./ 55., no 
perfon (hall recover in any a^ion to be commenced for 
any thing to be done In purfuange of that a£lt, unlefs no¬ 
tice in writing (liall be given to the* Defendant 2,r* days 
before fuch action (hall be commenced. The Piaintid 's 


One perfon 
a^ed as'cleric to 
two bodiea of 
public nfliocrs. 

A notice -jf ^(^ioa 
required by fta* 
tutc was given - 
him, addreff^d to 
him a« clerk to 
the one body, ihe 
caufc of a^tian 
arifing under the 
authority of the 
o'her body. 

Held that the 
notice was hifaS* 
ficient. 


attorney h <d delivered to JPurt^n a notice, (lyling him the 
clerk to the commtffioners acting under the ft. 47 Geo* 3., 
[fetting out the title of the and informing him that 
an adli 'o would be comm'enced at the expiration of 
iyone days. Pari&n wa$ regularly appointed and ferved 

as clerk to the committee of paving appointed under the 
30th Geo. 3., and occafionally afled as clerk to the omi- 
midioners appointed under 47 Geo. 3. The trtfpafs com¬ 
plained of was done under the authoiity of the^commit- 
tec. Shepherd contended that the notice muft be fuch 

Pda if 
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as to dtrsA the attention of the hodjr of officers affefled 
by the adion, to that a£i of their fervant» for srhich 
they were entitled to tender amends. The notice refer¬ 
red only to feme a£t done under the authority of the 
47 3. 


Sefi and Vaughattt 5 erjts.» contra* Ttie ftatute only 
requires that the clerk feould be informed that feme 
perfen ailing under the body to whom he was clerks 
had committed a trefpafs. This notice is fufficient 
to apprlae Parton* It is no grievance that the pre¬ 
vious notice was for 3i» inftead of 14 days. If the no- 
• tlce had been dire<Sied to Parton% rejedling his defcrip- 
tion, it would haye been good. * 


Maksfielo C. J. It is Itnpoflible to make this a 
good notice. If the only miftake had been the calling 
Parton clerk to the commiflloners, inftead,of the com¬ 
mittee, perhaps we might have gone fe far, as to con- 
firue commlilioneri to mean committee. It was meant 
that notice (hould be given to the body under which the 
individuals aci; but this notice exprefsly refers to the 
47 Gfo. 3. which muil dire£l: the clerk’s attention to per> 
fens a£ling under the autliority of* that (latute, and the 
notios mentioning •the interval of 21 days, the time 
therein prefcrtbed for the tender of amends, confirms that 
conftru^ion, lince the 30th Geo* 3. gives a fliorter time. 
This niufl therefore be confidered as a notice to ihofe 
commiffioners of an a£l done by feme one under their 
authority. If this be the right Interpretation, no notice 
at all is given to the committee ; and if Parian had no 
other information than what he derived from this paper, 
it could never occur to him to apptize the committee of 
the intended action. 


CHAMaafi and Lawebncb Js., concurring, the rule 
was 

g Difcharged. 



Tovlmin. V . Andsrsom* 


iV(^45, 


JOASSrSerjt., on a former day in this term, had ob- 

tained a rule nifi that the judgment of ndnfuit, *^***P**»4***6rthe 

vmch had been given m this calc upon a point refcnred pojnt refervedf^. 

at tlio trial pf the caufe, at the Sittings after la(l ilfr> on which judg^ 

choelntas term, when a verdi^ paiTed for the Plaintiff, went of oonfuit. 

might be entered up at of the lail Hilary term | being gjvgn^'^g 

the next term after the trial, and during which term the fentatives are 

Defendant di-d^ He moved this upon the authority of entitled, upi^ 

the cafe of looker \.‘The Dulce of Beaufort^ i Burr, 147, ^Ppf‘cation to 

and Trelawiey v. The t'tjbop of Winchejler^ l Burr, 221. i^il^hejod^ 

So is it if the Defendant dies after^the inteilocutory me nt of the term 

judgment, by tt. 8 & 9 IP', 3. c, 1 r. Mayor of Norwich the 

T. rv, 4 a»r,. »I77. • “'>^4 

. •T’ ^ ' j mayitget the cofti 

.« nonfuit. 

Sk^erd Serjt, on this day fiiewed for caufe againft ‘^ 
the rule, that the defence of the underwriters in this 
cafe (ov/e, 221.) had been fo ungracious, that the Court 
would not aid them to recover their coftsi unlefsifWer^ 
a matter of abfolute right. * 

* f 

The Court obferved, that if tKe nonfuit had been fub« 
mitted to at the time of the trial, to which time the fub- 
fequent dtcifionof the Court had relation, the judgment 
would have been entered up of Hilary term; and they 
could not therefore refufe the prefent application. 

Rule abfolute. 


Befi was to have fupported hit rule. 




iS6 
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Aflt.ii. BlaKJEY V. PoRTBR. 

If onir part only p EST Serjt. had obtained a. rule «iV? that the Plain- 

18 rxeciMed, the tlira might be permitted, at their own expence, to 

Couit k\fn com- read and take a copy of an indentnre of aflignment of a 

p<.I rhe party made between the PlalntilTs and Defendant, which 

pro- fworn to be in the cuAody of the Defendant. 

duceit form- The PhInciflFi> had occafion to commence the prefent ac« 

^edlion. upon an tion upon the covenant which it contained, and no other 

adtiun com- indenture had been executed, 

menced 

himldf by the 

Other party. Bhfph0rd Serjt. now (hewed caufe. He obferved that 

thx« was an unh^ard'Of application to the Court, requir¬ 
ing the Defendant to produce his own' title, not being 
jllegdty in hi$ poiTcfiion, for there was no pretence to fay 
^ th-it the cuftedy of the aflignee was nor the proper cuf- 
tody for the deed. There was only one inftance of a 
prat!:lice at all fimilar to that which was now prayed, 
namely, the production of (hip’s articles} and that was 
r under the provifionof efpecial ads of parliament, iG, a* 
e. 36.^1 7. and 31 G. 3.*c. 39.6 . The Plaintiffs may 
apply to a court of equity, and then the Defendant has 
an opportunity of anfwering the application. If this 
^ere to be granted here, the confequence would be that 
if a defrd is at any time fufpeCted in a conveyance, it is 
only nccedary for the Plaintiff to commence an aClton of 
covenant, in order to obtain accefs Co the deed. 


MANSFfELn C. J. Of what ufe would the Defend* 
ant% covenant he, (f the Plaintiff could not get accefd to 
it i Parties, in order to fave the expence of double 
(lamps, are un-vifely content to execute one part only of 
an indenture. Is if not, however, the neerffary confe- 
qucflce of this pradice, th^t the party who has the cuf- 

* tody, 

• 
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tody, undertjikes to produce the deed wnen wanted, for 
tfie ofe of both ? 

Heath J. In the cafe of a copyholder, this Court 
will interfere, and order the lord of the manor to grant 
an infpe^ion. 

Lawrfnce J. The Defendant has (hewn no reafon 
why the PiaintifF fliuuld not have accefs to the deed. 

Rule abfolute. 


1808. 

Blakeit 

F. 

PORTEA, 


Underwood v. Miller and Fatkin. Aw.45* 

» 

^1 'ills was an a£lion brought to recover from the De- Upon the traof» 
Xrj. fi.r-/* r f ftr of a flwre in A 

lendants, as owners ot the inip Gem, a lum of mo-^* 

iiey for the falvage of that veilel, which, in At^r//; 7 rj||^nece(rary that the 

1808, had been faved by the Plaintiff, under circum- ‘HTdPifttnentopon 
A n 1 -If.- the certificate of 

liances of imminent danger. Upon the trial of this r^giftration 

caufe, before Mansfield C. J., at the CmUdhall Sittings ihould exprefa 

after lad Tnnily term, the PiaintilTs produced, in tll^th*! (hare to be 

cudody of the piopcr odioer of the culloms In I.oh Jotit 

copy of an indorfiment'tpomthe certificate of regiftry "'^he^omiffion of 

tranfmitted from South Shuldst by which it appeared that the iificer at the 

the Defendants, on the 14th ofi8oii, were foie ontport totranf- 

owners of the Ceres. The Defendants proved a fubfe* a copy of the 

quent transfer by tuthn to MnUr of one undivided 4th the cuftom houfe 

pan, not calling it all hU intertfi^ made in S^^tember 1807, in Lendon^ doea 

but no copy of the indorfeinent upon the certiiicate of invalidate the 

regidry was, at the time of the trial, to be found in the 

principal oilicc in London^ hor was it tranfmitted thither 

till Match 1808. Upon this evidence the PiaiutifT was 

tio^ifuited. 


Dd 4 


Cockett 




xfos. 

Vndsrwooo 




Mi&LfR and 
Fatkim. 




Cochtt Se^. bad oM^tned « rdte nyi folr a nen^ tiiab 
fird, upon cKc ground that the PUintifF had ufed all due 
diligence to difcover #ho werp the owners, by fearchtng 
at the cuilom<hottfe in London t and as be had been mif> 
Jed in his inquiries only through the negligence of the 
owners, who had omitted to procure the duC regiftration 
of the fubfequenc transfer, it was not competent for 
them to ufc a defence which was occAlioned by their own 
negle£l; and, fecondly, upon the ground that there was 
a defe^ in the fccond transfer, which, to comply with 
the term® of the aft 34 G. 3. r. 6^,f. 15., ought to date 
that the one-hmrth part was the whole intcred of the 
vendors and the rather becaufe the two Defendants 
were before dcfcnbed as foie owners, which implie» that 
they pofleded cqdal moieties. 


j Shepherd Serjt. now ihewed caufe againd this rule. 
' ’(The only qui.fl.ion is. Whether, ar the time when lhi> 
ailidance was rendered to the veflel, Fathn was legal 
owner ? which, according to the aurhoruy of Wejltrdtll 
VtJDale, 7 Term Rip. 306. is fuiiicient to charge him ; 
/for it is not pretended that he had any beneficial intered, 
upon which he can be Hablei, Itd<es nut necefl'arily 
follow that when two, arc joint foie owners, they arc 
owners of equal moieties; and even if that were primd 
facie to be implied, the prefumption here is rebutted by 
the prior regifler of a transfer in 1805, of one fourth 
part from Miller to Fathln, which (liews that Fathin 
n£ver poflelfed more than i 4th. The requifitlons of 
the aft have been complied with; for the indorfement 
dates that Fntktn had transferred all liis one-fourth part. 
As CO the omiffion to enter this transfer in the regidry of 
the London cudom-lioufe, it is the duty of the officers of 
government, not of the vendor, to tranfmit the copy 
ftom the, out' ports, and to make the entry here; and 

their 



their fiannot iffcfk the rigSta of d»c contradiog 

panics. 

Cochli atid Runfitagtm, Serjrs., in fapport of the rale, 
relied on thr fuppofed defed in the form of the indorfc* 
mcnt i for the ftatute, they fatd, was imperative that the 
indorfrment (hould exprcfs the inured conveyed to be 
the whole of the vendor’s intcred; and the requifites 
not being complied wltha the bill of fale was totally 
void. The Icgiflatutc intended that the face of the cer# 
tificatc fljonld indantly £hcw whether the whole propertf 
was in Briitfi ftthje€fcs or not, and if the rule be once 
departed from, it would open a door to ^aud; for a 
vendor pofleffird of half might convey one fourth part 
to a fubjeft, and the other fourth to foreigner, who 
would tht-reby obtain, as to this pioperty, all the privi- 
leges of a BrtUjli fubj A. 

Massfili d C. J. This cafe mud be confidered in - 
the fame light as if Mtlkr claimed this one-fourth part 
of the fliip agdod Futkin^ and had contended that for 
want of a ptoper certificate tb- tnn«ifci w is void. _ In ^ 
that cafe, I think, the prefent in^orfement mud be con- ' 
fidcred as fulfi^-ient * whefe thf of parliament con¬ 
templates a iriiisfer of the whole fhip, it ufes the ex* 
prelTion “ all my, (or our) r.gbt, ftfare, and intere’d 
and it is plain that the perfons «ho penned the act omit¬ 
ted to provide for the cafe of a fale cf a pan: but the 
legiflature only meant that the indorfement (hould (hew 
what was the intered conveyed: for it would be impof- 
fible literally to follow this afV, and to fay «< all my in¬ 
tcred,” when the vendor meant to convey a part only. 

Hfath J. I am of the fame opinion. The great 
objea of this zSt was to prevent foreign (hips from 
hs^ying the priyilegea of Bftgiifit veflclSj and foreigners 

from 
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iSo$« pofl<ffiog^a ih^re vt cm {htpa, which eifjof lliftfq 

ITtmU^^o prinicgei. It was uiged that it ought to ftppaar upon 
the reglfter^hat was the whole aiuount pf the inteveft 

**f!a«iKr* feveral pansesi but upon a reference to former 

fegUters, the amount of their intereft appears. 

Lawrckcc J. If the conftru^lion contended for 
fiioold prevail, it would be impoOible for any owner 
whp wifltes to fellt to diveil himfelf of a lets pioperty 
than all bis intereil: and I do not fee how the cotife- 
quence would follow from a more reafonable interpre¬ 
tation of the a£l, which has been objeaed, that fo¬ 
reigners Would acquire an intereft j for if a perfon hav« 
ing one-halfy ihould transfer one>fourth, he would him- 
lelf ftUl remain mafter of the other fourth. Another 
anfwer is^ that ff the objedlion is well-founded, the for¬ 
mer transfer firom Mt//e- to Fathn i» void* and all the 
\ intereil ftill remains in MtlUr, 
e ’ 

Champub J. Neither of the inftruments (hews mem 
than one-fourth part to have been conveyed from Mtlhr 
^ Fathtnt and when the latter re-conveya, he re-conveya 
/ one-fottith part. It would be contrary to the policy of 
the law to prevent per/ons pofllflld of property in Clips 
from alienating any flung unlefs they (hould alienate 
their whole intereil. It would be a narrow and rigorous 
con(lru£lion indeed, to fay that the form which is given 
in the a£l for the fate of all, muft be the only form ap-* 
plicabU to all cafes. 


Euk difvharged^ 
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DfiWfiXL V. Moxqn and Another. 




W. as* 


*T* H E Plaintiff' declared that the Defendant Moxm being Dpon a eoo' 

owner, and the Defendant Btggin mafter of a (hip t®c»”7aad 
lying at Carl/batam, and about to fail for Hull, be had at the 
their requeft pat on board her a cargo of iron and deals, the goods ftill 
to be delivered on her arrival at Hull to his own order, remaining with 
Jree of freightt he then averred that he cOnfigned the 
goods to Ltndlty and Zimmerman at Hull, and that the whether the 
veffe! failed and arrived, but that the Defendints refufed captam of a «d> 
to deliver the goods. There was alfo a count in trover. 

This caufe was tried upon admiflions at the Sittings at thority 

Gutldball after Jail Trinity term before ftlansfeld C. J., tradk to carry a 

and it appeared that the owner had fitted out the flnp cargo freight 

for S/. Teterjburgh, to earn freight: but the captain beingy'*®* 

prevented by an embargo from proceeding thither, put/ 

into Cailjbamm, where being unable to obtain freight,he^'^ 

took on board thefe goods (hipped by the Ptrintiff, and 

(igned a printed bill of lading, by which he engaged ti> 

deliver them “ to order, or receivers of the cargo^ or 

their agent, on being paid freight for the faid goods,** 

after which was inferted in writing, the word Franco^ 

1 lie cargo was unloaded by the Defendant Mixon, u ho 
tendered the goods upon payment bf freight; wliich 
was refufed; and at the time of the trial they continued 
in his pofleffion. Mamfitld C, J. thinking that the 
PliinttflF had not eftablilhed the contra£l alleged in the 
firfl: count, direi^ed a nonfuit. 1 he Plaintiff then 
prayed that he might talLe a verdict on the count in tro> 
ver, againfi the l>efeDdant Moxon, His Lordlhip recol¬ 
lecting an expreflion of Lord Mansfield C. J. in Rofs 
V. Johufm, 5 Burr, 2827. that in order to maintain 
trover there mutt be an injurious converfion, and that 
mere non>dclivery was not equivalent to a rtfufal to 

deliver 
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Mdxon 
•qd Another* 


CASU M'ftlOHAfSf.MAS' Vtlklt, 

ddiira the {Dcdii tSovght the Pkiatiff «ni not cotiiled 
to recom irfthat form of o^ion, hat gave him Ufoenjr 
to move to enter a verdi^ upon thai count» if the Coiurt 
fhould be of opinion that k could be Cupported* Ac> 
cordingly a rule niJS having beeu granted^ 


Cecktllt Ciayton, and Maaky^ Serjtt. now fliewed caufh. 
They obfevved, that if the Flaiqtiff was entitled to any 
relief, the Court would not fuffer him to enter a verdid, 
hot would grant a new trial, for that the caufe had been 
Hopped before the Defendants had gone into the defence 
which was applicable to the count in trover. They alfo 
urged that it would be proper to flrike the Defendant 
Biggin out of the record. If the owner and captain are 
each liable, yet they are mailer and fervant, they are not 
partners} they are not both liable in the fame refpcfl. 

V If a recovery be had agaiuft one of them, the other is 
^idifebarged: the PlaindiF may elefl which he will fue. 
The teftimony of the mailer was of the utmoil impor¬ 
tance to the Defendant Mopton, and he was made a party 
to the fuit only to exclude hia evidence. They fu/r^ril* 
ed, that the captain being a flran,!er to the S\vidi/l lan¬ 
guage, the word ** PrAntd^ had been frau ulcutly added 
without his undcrllandiif^; iis import j and inf^rtinn 
wotjld not defeat ^thc Defendant’s right to frttghr, ac¬ 
cording to the «uthcritv of 2 Atk, 32. where tne lender 
of 50/* gave a note, wIert'Oy he promiftd mt to pay 
goL on demand, but was held >1 hie on the note. But 
if theiacl flioald prove otherw.fe, the Defendant Mexm 
was entitled to a reafmiible compenfation for the ufe of 
his ihip t lie was not bound by this contra^ to tarry 
freight free, to which he was not privy, and which it 
was not within the fcope of the captain's authority to 
make for him. The owners of a Ibtp are bound by the 
lawful contrail of the mailer, only if it relate to the 
pfoal employment of the fhip } and ihofe who engage 

the 
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^ t 

the freight^ muit take irotioe of the extent of the cap* 
tatn*8 anthority. Boufbtr t. $d td» 

B^bn a. Bandf9rdt ibtd* EUis v. Turner^ ibid* tio. 
When a ihip is fent out to earn freight, what can be 
more inconfifteat with the ufuai courfe of her emplof* 
mant than to contra^ for her carrying a cargo freight 
free. Aod the contra^ in this cafe was not for the 
freight only, but fubje^led the Defendant to the riOc or 
cxpence of infurance without any conlideration, fince 
not even the perils of the feat were excepted in the bilt 
of bding. It is faid, but not proved, that the captain 
porchafed thefe goods of the Plaintiff for a houfe of 
Mamn and Co. other than the Defendant. But to pur* 
chafe goods for the ufe of Arangers, is an aft Aitl fur¬ 
ther removed beyond the limits of the captain's autho¬ 
rity. This was a contr^£)t, too, made without confidera> 
tion, and for that reafcn alfo invalid; and that obje^ion 
would equally anfwer the count in trover, which would ] 
not lie if the Defendants had a lien upon the goods 
under an implied nffum^ti for the freight. 




fBc8. 

DewBMi 


V, 

Moxox 
and Aoother. 


Slfpberd and BeJIf Scrjts. csttirtl. The pra£lic«.of 
contrading to carry goods freight* free, that in cafe the 
conlignee do not receive and pay for them, the con- 
fignor may have them back at the* invoice price at the 
port of delivery, is very ftequeut in trade, and this was 
not a cafe of iraud. If a lufs had happened on the voy¬ 
age, although the perils of the fca were t>ot excepted in 
the bill of lading, yet inafmuch as the owner carried the 
goods gratuitouily, it might have been queAionable whe¬ 
ther he would be rerponfible for the Icfs, in the fame de¬ 
gree as if he had received freight; but the maAer having 
undertaken to bring home the goods freight free, and it 
clearly appearing that fuch was the contraf); w'hich the 
fhipper intended to make, the law cannot ratfc an im¬ 
plied centradl; to pay freight* to which it is cfcar that 

the 
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CASSS m\MtCHACtM>d TEXid' 

* 

the CKtppet sever agreed* Perhiaps if the owner had ar« 
rived in Sweden before the (hip f4iled| he could have an- 
sttiled the concrafi made by the captain, but the question 
is not whether if he had come thither he wouM have 
been bound by tlut contract to carry the cargo gratis t 
but whe^her» after having received and carried the goods*' 
he can afurwards annul the contrafl upon which the 
Plaintiff put them on board, and impofc another condi« 
tion. This is not the cafe of an abfence of all aciree* 
mcnts, where the very putting the goods on board would 
be evidence of an implied contrail to pav freight, but 
hete that prefumption is rebutted by a pofitive contra^, 
which is, to carry the goods freight free. The cafe is 
the fame as if the owner hirofelf had been preient. For 
the captain is & general agent to the owner in every 
thing that relates to the difpofitton and management of 
the 0 iip. It is peculiarly necelTary that the mader of a 
fhip (faould have ample power, more than any other fort 
of agent. If it were otherwifc, the grievance would be 
intolerable, for he is the only perfon with whom freighters 
in foreign ports can communicate, to make their con* 
trads. Freight was in this cafe offered to the ciptain 
on certain terms, and *it clearly was within the ftope of 
his agency to accept or^efu^e it. If in any particular 
inl^ance he exceeds the limits of his authority, he is 
liable to his owner for the abufe of it, but the contrail 
muft ftand. Rtntpit/l v. Jhtthelit Akott laa. This is 
not neceffarily a nudum p iCtttm. In many cafes it may 
be advanta^ous to a (hip to take in goods for ballad:. 
But if a captain in a foreign port, wanting ballaft, bad 
taken in goods upon an engagement to carry them freight 
free, the Owmr cannot afterwards demand freight be* 
CXttfe he thinks the captain has acled unwifcly. fie* 
fides, any thing which moves detriment to the Plaintiff, 
is a good confiderattoii. Here the PI tintilF gives up (he 
poffelfioa of his good(<, aud the advantages be may derive 

8 from 
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^ ntlstm OF Gf^QEOE 10. 
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from that poO'elBon, and fobjeda them to a n0c» whkH 
if a detriment^ and a fufficient coofideji^om The 
owner therefore had so right to detain thefe goods under 
the pretence of a contrail for freight* And the ^intiff 
having been nonfuited on his cooni upon the contrad, 
is entitled to recover upon his count in trpvcr, precifelf 
as ^ the declaration had contained no other: the mif- 
joinder^ if anf> could be taken advantage of only on de* 
murrer» or in arreft of judgment. The adion of trover 
clearly lies in this cafe, although the tranfa£tion is 
founded on a contrail. Every cafe in which the amount 
of wharhngers* dues, or the right of ftoppage m trat^u 
has been contefted, has been trover, yet all thefe cafes 
are founded in contra^. Wherever the goods arrive in 
fpecie, tiover is the proper form of i^lion. And al¬ 
though a fimple refufal by a carrier to deliver is not 
fufRcient evidence of a converlion, becanfe the goods/ 
may have been lull by caufes againft which the carrier/, 
does not infure, yet a refufal accompanied by proof of 
xhe pofielTion continuing, is fufEcirnt evidence of a tor¬ 
tious converhon, until a title to retain the goods is (hewn. 
Here the Defendant Moxon has unloaded the goods; if 
if he is not entitled to freight, Crover well ties againft 
him, and then all the common principles applicable to 
that fpecies of afiion apply here,*and the Plaintiff is en¬ 
titled to recover againft one Defendant in trover, though 
not againft the other. 

Mansfield C. J. In this cafe the words “ on pay¬ 
ment of freight'* are printed, and in the common form s 
the word ** Franck* was efpecially inferted, and it’is very 
difficult to imagine any other meaning to the word than 
;|Btat the goods (hould go free of freight. The queftion 
iit Wiictlicr the Plaintiff, having obtained the ufe of the 
owner's Chip without his confent, the owner is not en¬ 
titled to E quantum mfriut for freight i There* was no 

confiden- 
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«»|iQdet4^|c0i g}f«A fivr tb« bjill^jqiC Muig> the dfi^ 
qot coA0gacd to the owi^r of the ihtp* 

LiiWRBHCB J. In the cafe of policies vbf are the 
words ** on goodsi or on fiiip»** inhirted in the margm 
in wntingt although the printed fotm ts otherwife? 
As to the extent of the captain’s authority^ fnp^ofe a 
botcher’s fervant fliould give away his owner’s mutton 
to petfoqs who drefs it and eat it, would not die butcher 
be entitled to payment ? 


Tie Court were unanimous that the a£lion of trover 
would well lie in this cafe} but upon the other point 
they took time for confideration. 

Upon this da^, the Court being of opinion that the 
ctreumftances of the cafe ought more fuPy to appear, 
^ireded that the Defendant Biggin fliould be ilrutk out 
'Of the record, and made the 

Itule abfolute for a new trial* 


Nov> a^* 

An afiiOQ upon 
the cafe for neg* 
ligence in driring 
the PlamtilF’s 
carriage contrary 
to an implied 
mffumgfiit is not 
a demand com¬ 
ing witldn the 
jnn^iAion of 
the Southmark 
CoorysfCoo* 

A 


Lawson** V. MpccRiDCE. 

% 

DESTi Serjt. had Oh a former day obtained a rule nifi 
' that the protlionotary who hsd allowed the PJaintiff* 
his cofts in this caufe, might review hts taxation* The 
a^ion Was brought to recover the fum of 5/. demanded 
as doe for an injury done to a new chaife, lent upon hire 
by the Plaintiff to the Defendant, while it was in his 
fervtce: the Defendant at the time of the a£iion brought 
was an inhabitant trading'and dealing within the town 
and borough of Southwark and the eaftern part of thf 
boodred of Bn^ten, and within the limits of the jurifdicw 
tion of the Smthwarl Court of Requefts, as regulated by 
the ft. Get. 3. c. 87. The caufe was cried at the 

Sluings 



■MiiKa alMr hft rrhOj term BOm Maii^Mif C. J. 
when $. ver 4 i^ Was fouad Smt the Platat|f^ fai* 5^^ 
mage*, and 40/. cofta. 

Sb^hird, Seijc. now flbewed eaofe agalnft diis m!e» 
upcw tlie giottUd that the a£li6o» being founded upon 
n^tUgence or mUtlieafafice) in driving the carriage agsuoft 
a poft, contrary to thpe alleged undertaking of the De¬ 
fendant to drive it carefnBy^ did not fall within the pur-t 
view of this ftatotCf which waa whoSy confined to debts. 
Befides, the Defendant had adopted the wrong courfe: 
if he had any title to be relieved, the proper mode to 
aivail himfelf of this afit would have been by a fuggeftton 
on the record. 




|i>awsow 


o. 

Mbcahainest 


Serjt., in fuf^iort of the rule, cited Ffster, 
Coartf a Isf fV. 5S9. where the fame obje^lon waa^ 
taken, but the Court allowed relief upon motion. Hie ^ 
difttniSion, he fald, was thist where the intent is to call '-i 
upon the other party to pay cofts, it is necefiary to enter 
a fttggefiion, but where the intent is to exoneram the 
party applying, and the other party is not entitled to 
Gofb at all, a motion is fuflScient to take them from 
him. 


Ti^ Court were clear that the caufe of aflion wa*8 not 
within the juriGliftion of the Court below. 

Rule difcbarged* 


Voi^L 
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Wilson^ v. TunifER. 


OBersmadeby’ 
the PlaiotiiF’s at¬ 
torney in the 
hearing of a third 
perfon to do an 
a£t relative to 
the Defendant^, 
which lay within 
the fcope of his 
authority, arc not 
admiflible cvi- 
,'4ence to affeft 
the Plaintiff with 
fiich ofifor. 

Other wife, if 
the offers had 
been made to the 
Defendant. 


^JpHIS was an a^Slioo for maltcioudy arreftlng the 
Platnttd', and holding him to bail for feven hundred 
pounds. Upon the trial of this caufe, at the Guildhall 
Sittings after )a(l Trinity term, before Mansjield C. J.. it 
was proved that Wilfm had been concerned with Johnfin 
in a cotirfe of fmuggling tranfaftionSj during which a 
debt became due frontto STwr/ier, for which 
became bail for "Joh.fm, A bill for 300/. alfo became 
due from Wilfok to Johnfin^ which was paid by TurtteTf^ 
who had on that occallon become bail for Wiifin^ 
Jehafun was indebted to fVilfm in the fum of 3000/., for 
which Jf’itfm hv«(’ arrrfted him. 'y infon then arrefted 
WHfon foi looo/.j .and TV/mr in a joint-a^Hbn agatnll 
W^Hfm and y?hi/lny in February arrefted tVilfm 

for 7c»/., but did not arreft jQl^'»pny for whom a com-' 
mon appearance was entered. In Mtihaefmar term» 
180^. after having been eight or nine months in prtfon. 
Witfan was fupcrlcded. Hill acted as the attorney in 
both aciiuns. and proceeded u» the joint a^iion againft 
IViljon only, and iu>i^agdinlt jekii/in. To fticw in what 


fpirit thefc arreftf arc riiade^ an officer of the 

Compter was called, who proved that about two inontlis 
after the arreft of Wtifony Hill came to the prifon, when 
the Plaintiff' would not fee him. and the witnefs aiked 
him, why WVfin was kept ia cuftody j Hill replied, if 
he will exchange receipts with my clients, or my client, 
1 will releafe him, Bep Serjt., for' tlw Defendant, ob« 
jeded that this declaration of not being accom¬ 

panied by any ii£k of his done in his chara^er of attor«r 
ney, was not admiilible evidence to affe^l the l^)elendant. 
The jpry fouod a verdiQ; for the Plaincjiff with 1000/. 


damagci; 



tn tut FoitTt-inirrn.Tm OF dBORbE III. 
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J^^Serje. had obtained a rule hifi co f«t afide tbisverdidy 
on account of the admifllon of the evidcnc^Jt SiW^ con* 
verfation. 


Cocielt Serjt. (hewed caufe. Undet the circumflances it 
muft be prefumed that HUl was acting as the attorney of 
Turner, It is manifeft he made this propofal with a de* 
iigti that it fliould be communicated to the Plaintiflr, as a 
means by which he might attain his liberty. This is not 
oHered as evidence to charge JobnJoti with a criminal afl: 
of confpiracy; if it were, it might not be admilhblt: hut 
it is an a^ lying within the fcope of the authority of the 
attorney in the caufe, who has a right to difcharge the De¬ 
fendant : not only the a£t of fhe attorney hiinfclf. but even 
the ad of his fubordinate agent, will bin^ the principal in 
a caufe: this therefore can be viewed only as the a£l of 
an attorney adiiig within the limits of bis authcrity, and 


in that view evidence of his converfa;ioi) is admifiibie to 
his client. 
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Be^ Serjt. erntta. If this evidence were adriiiTbli: m 
a civil caufe, it would a!fo be admifiibie i.i a cnmin.':! 
court. The authority of ati attorney, like all ctlier'au¬ 
thorities, has its limits, and it i^ clr..r /Ui was r.ot 
a^^ing within thofe limits. tiie propuf^d is not 

made to the Defendant; and it wouVl be of the v.x>ift 
confequenee, if the loofe converfations of attornies, held 
with ilrangers, were made binding upon, their principals. 

Cur, adv. vuft. 


Mansfield C. J. on this day, after recapitulating the 
fafls of the cafe, delivered the opinion of the Court. 

tm 

Soon after the trial i had great doubts whether I ought 
to have admitted that evidence, and after great confider- 
alton the Court think it ought not to have been received, 
for as it was not accompanied by any a^, ic cannot be 
confidered. as done by the ordes of Turner or Johnfm* 

£e a lam 
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'Vim not a^re ilist any converfation of aa mttoroof* 
'not fpolMn'cpon oath, nor proved to be antborizedi by 
his clienti can bind the client, ii/i//, it is true, fpeaks 
as if he had power to difcharge the Plaintiff, but that 
power he certainly had under his general authority. IF 
htUhzd gone and made the propofal to Wilfin^ I rather 
dunk the evidence ought to Have been received. Al« 
though it is impoffible not to believe that the motive for 
this arreil was either the wiih to obtain the releafe of 
JohnJhn from the debt of 3000/. or mere malice, ? do 
not know that the Court can To far put themfelves in 
the place of a jury, as to fay that it is impoflible that 
the cafe could be varied by the excluHon' of this evi» 
dence i and therefore the rule for a new trial mail be 
‘ Made abfolute* 


Aov. a 


s'. 


Wii-LiAMS V Miller. 


Where aftatute 
probHuts an a£t, 
and gives da¬ 
mages for the 
vi'dation, with 
coasoffuit, it 
does not take 
away the Judge’s 
power to certify, 
under 43 EUz, 
c. d. that the 
coas are left than 
4a/. 


'^JpHIS was an a£);tcn upon the cafe framed upon the 
^ ftature 34 Gn. 3. c. 23. to recover damages of the 
Defendant, who had cppied and fold a pattern oi a cali¬ 
co of which the Plaintiff was Ae proprietor. Upon the 
trial at GuUdhall^ at she Sittings after laft Trinity term, 
before Matujield C. J. and a fpecial jury, the Plaintiffs 
obtained a verdi< 3 : with a nililing damiges. The Chief 
Judice indorfed upon the panel a certificate that the da¬ 
mages did not amount to 40/., upon feeing which the 
prothonotary refafed to nx the Plaintiff any more cofts 
than damages. The hrtt /eiUon of the a£l 27 Gto, 3. 
r. 38. 7 ^ I., which is made perpetual by the 3., 

gives the Plaintiff fuch damages as a jury Hiall atlefs, 
together with cofts of fuit. 


on a former day had obtained a rule mji 
that the prothonotary might tax the Plaintiff htv full 

coils. 



{fit III. 


edits, upon the ground thiit diey were givoi by the ftu- 
tutc. 


Shepherd apd Lent Serjts. now (hewed caufe. The 
ftatttte operates nothing} it docs not take away thet 
Jndgt^s power to certify. In the cafes where that is 
circumfcrlbed, the Itat. 43 Eliz, e. d. gives the fpecial 
exceptions. 



1898. 

WtSfUAMS 


Miiuji. 


Be/i Serjt. in fu|iport of the rule. The intention of 
the legiflature was to give the full cods of fuit, for it is 
impofitble that the damages to be given for imitating one 
fingle print can ever amount to forty (hillings, and there* 
fore, unlefs the legiilature had intended fpecialiy to give 
cofts, they would have left this fpecieaof property un- 
protefled. The ftatute being fubfequent to the 43 Elm, 
cannot be redrained by the exceptions of that adt i and 
unlefs the words of the datute are nugatory, full cods* 
mud follow the verdidl;. There is no indance in which 
a datute having given cods, the Judge has taken them 
away by a certificate. 


Ma!Jsfi£I.d C. J. Tl»c would have given the 
a£iion upon the prohibitory diaufe, if the a£I had not 
proceeded to diredl: it. The datute ogives cods, huge if it 
had merely faid, ** the Plaintiff (liall recover damages,** 
the cods would have followed: therefore this datute in 
giving the a£lion gives nothing. 

CuAUBRE J. The Plaintiff will dill have his cods, 
though they will be fmall. The datute contains no 
words to curtail the Judge’s diferetion to certify. 

Rule difeharged. 


Note, It was notobferved in the courfe of* the argu- 
menti that the dat. 27 Gee, 3. e, 38. /, i* in preferibing 
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the mode of redrefs to be piiffu^ for cfieneeit 
mitted ia gives damages with fail cofta of 

fuk. ■ 


ATev.a*. Stoughton V. Leioh. 


Bower is dae 
of mines wrought 
dvrin^ Ihe cover" 
turcf 

Whether hf 
the hufband, or 
By leflees for 
years, whether 
Paying pecuni. 
ary rents, or 


^HTS was a cafe directed out of the High Court of 
^ Chap eery for the opinion of tfa|ff Court: the fa^s 


were in fubkance as follow. 

Joktt Hanbury was in his life time, and during his 
marriage, and at his death, adluAlly feized of divers 
landed eftates, and of feveral mines and ftrata of lead 
and coal: nam^y; in his own land, a lead mine and a 
coal mine, neither opened, wrought, or demifed. Two 
Rents in kind, lead mines and two coal mines, which, during the cover- 

th^nbes^^e^A demifed to tenants for years, referving pe* 

derthelfulhand’s cuntary tents, to be paid whether they did, or did not 

own land, open and work them } and of each fort of thefe one had 

. ?r been opened before bis death, by the tenant, who kill 

abfaluteiy jiraot. , , . . , 

ed to him to take continued now to work it j and the other had not beta 
the whole lli^- ^ 

turn in the land of others 

Such a grant ia a grant of a real hereditamVnt in fee Ample. 

' But dower is not due'of mines, or ftra'Sa, unopened, whether under the hofband’s 
foil or under the foil of others. 

If land afligne^* for dower contain an open mine, tenant in dower may work it 
for her own benefit. 

Bower may he afiigned of mines, either col!e<9iveIy with other lands. 

Or fep.irately of tbemfelwea. 

It fha!i be afltgned by metes and bounds if pia^cable: otberwffe, either by, 
h picp:.rtion of the profits, or. 

Separate alternate'enjoyment of the whole for (hort proportionate periods. 

If the heir, being of fob sgc, affign cxeelTive dower, he has no remedy at law. 
If iheiiierifF aiSKO exceAive dower, the heir may have kjure faeim to obtain 
an alignment de nevo. Or if 

1 he heir under age affigo esceffive dower, he may have relief by writ of admea* 
kntof dower. 

Opened i 






>' • * 

and a coal* mine which he had 

demifed during the, coverture to tenant iJor ^YeaiSt ren- 
derttig not pecuniary rents, but quantities of the lead ore 
and coal when gotten, and the tenants were by the terms 
of tlieir leafes at liberty to work or not to work thefe 
mines: the coal mine was at the time of ^ohn Hanhurf% 
death, and of this fuit, wrought by the tenant; the lead 
mine had not been opened i and two lead mines and 
two coal mines, which had been opened and were 
wrought by the deceafed himfelf at the time of his 
death, one of each fort of which min^s had, from the 
time of his death, ccafed to be wrought, his heir 
thinking them unprofitable: the ocher of each fort 
the heir continued to work to profit. The firft queltion 
was, vVherher John flani>ury*6 widow ^erc entitled to 
dower of ail, or any, and which of thefe mines, and what 
the widow could claim to be legally adigned to her > 
thereout as her dower ? The deceafed was alfo entitled 

• 

to the following minerals lying under land, which was ’ 
not his own, but wherein he had purchafed of the landU 
owner liberties to work through his land: namely, 7 k 
mine or firatum of coal, and another of lead ore, which 
he had opened and wrought during the coverture, and 
was working at the timd of bis death, fince which the 
heir had ceafed to work the leads but continued to work 
the coal: a mine or ftiatum of leld, and another of 
coal, which he had. not opened or wrought; a mine or 
flratum of lead, and another of coal, which he had dc- 
mifed to tenants for years, rendering at their own op¬ 
tion, which they might annually make, either pecuniary 
rents or rents in kind, commencing from the time when 
the mines fhould be wrought. ' The lead mine had been 
opened before the death of Je&n Hanbury^ and the tenants 
had paid their rents in ore in kind. The coal mine had 
«ot been opened, nor was yet opened. 


i8o8* 

Stovohtom 

ZiSIOK. 


£e 4 


la 



4H 



Stoughton 

o. 

Lsigh. 


CA!fZ9 itr MICHAEl^MAS 
* , 

In cafe the Court fhoulSrbe of opinion^^ that the vAiom 
was entitled V Cower in any of the cafes mentioned in 
the firft queiUon; the next queftion for the opinion of 
the Court was» Whether ihe was entitled to dower of al 4 
or any, and which of the mines, ftrata, or rents fecondly 
above mentioned, and what ihe could legally claim to be 
aiDgned to her, as her dower thereof ? 

Laftly, foon after Join Hinhurf^ death, the heir let 
the widow into pofieilion of, and aifigned lo her for her 
dower of an eftate called (A), certain clofes of land, in 
which there was an open coal mine, wrought at a cer¬ 
tain period during the coverture, but which had ceaied 
to be wrought long before the hufband^s death: and the 
value of the clofes was amply fufGnent to anfwer any 
demand of dowels, without regard to the value of rhe 
, coal. The widow had, iince her huiband^s death, begun 
to work this mine, and bad retained the proHt to her 
'own excluiive ufe. 

The third and further queftions, for the opinion of 
the Court, were. Whether the widow was in law entitled 
in virtue' of her intereft of dower, or for any o»her rca- 
fon, 'to work this mine, for her own exclufive ufe and 
benefit? « 

Taking the afiignmeqt of thefe clofes as the widow's 
dower, to be the afl of the heir himfelf, and to have 
been a moft exceflive alTignment in point of \alue, Had 
the heir by law any and what remedy againft the dow- 
rtfs, as againft the effe^ of his own a£I ? 

if this afiigtiment had not been his own atfl, but had 
been made in the courfe of legal proceedings undi*r a 
writ of dower, Would the heir by law, have any, and 
what remedy againft the elTcdl of fuch aflignuienr ? 

This cafe was i.rgu«*fl by Shtf>kerd and Uefi Si jeants 
on behalftof the dowrefs. They loutendr'd that mines 
in genexai are fubje^ to dower like all other real pro¬ 
perty. 
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pertf*. The may be th^ dowtit whei^fer a r 8 o 9 . 
perpetual inheritance arife# out of land, wi^,;^noeded 
with laird, it 1$ the ful:je6i of dower» The li^e 
titled to dower of all profits of land; in. which the huiband 
was feifed ofian efiate nf inheritance.' F. N, B. 148. 

Many things of a le& permanent and fuh^nttal nature 
than mines are fubjed to bower. Springs of water were 
held in the cafe ol^Rea v. Miller^ Cowp. 6 i^. to be pro** 
fitt df the land. So dower is due;of tolls arifing from a 
public navigable river. Bucheridge v, Jffgramt 2 IFef. jun, 

6 $ 2 . li a man let lands with liberty of digging, his 
wife fiiatl not therefore the lefs be endowed of them. 

Many of the cafes^jot by Lord Oh, i 32. a,, are of 
things not partaking fo much of the nature of real pro¬ 
perty, as mines. But whatever may he the cafe as to 
fuch mines as are unopened, thofe which are opened are 
clearly U.ible to dower. The hufbaod by opening them 
has defrayed all other profits of the land, and if they 
are not continued to be wrought, they will be fpoiled. 

Clavermg v. Clavering, 2 P. Wttts, .389. So that the 
working of mines once opened is beneficial, and *001 de¬ 
trimental to the inheritance. In Hslby v,Holby, lYern. 

21 h. the only difpucc was as to\he quantum: the right 
to dower of mines was ndt doubted. A lefTee for 
years may work mines, if open; Ce, Litt. 54. b, ; ,or if 
let for the purpofe of being opened s Bauftderis Cafe, 

5 Co* 12.} and it is not wafie. 2. As to the queflion 
how dower (hall be aiBgned of thefe mines, the rule is, 
that where the property is of fuch a nature that a divided 
third part cannot be giv^n, the is to be endowed -in 
a fpecial manner; as of the third tolhdifh, or third part 
of the profits. In the cafe where the .land above and 
below the mines wrought by the huflrand belonged to 
another, her right mud be the fame j. for it is immatc* 
rial to whom the furrounding land belongs; the queftion 
mud be decided upon the nature of the property itfelf. 

This 
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This M only ie coVifi^^red ss. real property: it would 
go to the would a fishery, which is clearly Tub* 

je€t to dovKr, It is wholly immaterial whether or no 
the heir has wrought the mines ( for 0iice the dtle of 
the dowrefs is derived from the huiband, end not from 
the heir, it cannot be a0e£led by his or omilGons* 
Upon thefe priuciplts the widow is entitled to dower of 
the mines refpefltng which the firil and ftcond queftions 
are ratfed. 3. Upon the Uft question it i«>equiily clear 
that the widow is entitled to work the mines in the land 
a0igned to her for dowcri which were even opened in 
her hu{band*s life ^ for tenant in dower is tenant for 
life, and tenant for life may work all open mines | or at 
leaft it refts on the other fide to fiiew on what principle 
(lie is to be refl;|ainf*d from the pern incy of rt'c profits 
of the land afTigned her. 4. But if the heir his h.nfelf 
iet out too much for her dower, the law givrs him no 
remedy. Where dower lias been alTtuncd by a guardian, 
or an infant before he was of age, thi re the law gives a 
writ of admeafurement of dower; but where the heir 
being of full age has htmfelf aifigned too much, neither 
he, ror his infant heir fhall have the writ. 2 //^. 36B. 

» 

Lem Serjt. centra. W.ficre‘mines have been aflually 

wrought as part of thi eftate of the hufbaod, they may 

perhaps be coilaierilly fubjefi: to dower together with 

the reft of his real property. But mines have never been 

alligned as in iheir own nature liable to ilouer. The 

intereft of tenant in dower is a life eftate only; but an 

♦ ^ 

intereft which can enable the poiTcfTor to work mines, 
muft be an eftate of inheritance, for it is an aft of waftc 
in a tenant for life. 1 he words of LutleteUy f. 36, 
*< lands and tenements** do not decide the queftion. 
Dower is not due of every tenement, for dower does 
not lie of a tenement ec mmine. Kent v. Be»ry, l Str, 
625. iTord Ceie, x Infi, j2. a. enumerates all the vari- 





otts fpf'titf of property which afe fubje^ l& 4 owcr^ hot 
he <lt>f6 include mineis antongft thect*^ albd it is ob- 
fervable tha^ ail the noattera there enumerated are the 
fubje^s of annual increafe aiid renewal, which , mines 
are not. I'hus a common is a collateral right, conhfting 
in the enjoyment of herbage annually renewing. The 
proSts of a mill, of a fair, of the custody of a gaol, are 
all of an annual nature. Mines are only to be ufed by 
the- pri'prietor of the inheritance, for when they are 
ufed, they are gone. This reafon is fltU ftronger in the. 
cafe of mines than in that of timber, which is not the 
fubje£l of dower. WhitjUld v, Benoit^ 2 /*. 242. 

tenant for.life was equally reftrainedfrom wafieinboth. 
No cafe'is cited in F. N. B. 149- to (upport the afTertton 
there nladc*.* A further reafon why mines (hould not 
be fubj<r£l to dower, arifes upon the fccond queftion j 
for if a' writ (hould iifue to the (heriff to affign dower, 
there ts no rule by which he could polTibly adign it. As 
to (he third clafs of mine?, let for a rent, it may be 
anfweied, that where the demiic comprehends under 
one rent different fpecies of property, feme of in 
their nature fubje^ to dower, and others not, iHlocs 
not follow th'it the wife,(hall be endowed of one third 
of the whole rent, which is pSnly referved in refpe£t of 
property not the fubje£l of dower. • As to the fourth 
clafs, where a man is not feifed of the land, but has 
purchafed a mere privilege to work a mine in the land 
of another, that cannot be the fabje£l of dower. It is 
a right not capable of being granted in fee ffmple, which 
implies a perpetuity; for the mineral is a produce of the 
earth, which will not be renewed. It may be admitted 
that the condu£l of the heir in working or in difeontU 
nutng the mines, will not decide the queftion either way. 
Perhaps the mines which had been wrought during the 
coTCttore, and continued to be wrought after«thc huf- 
band*s deceaici may fall under a different predicament 

from 
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from the otberr. As the cfFeA of the aflignmeut by 
the heir it is n6t to be taken that he has afiigned 

to the widow thefe mines, but (he has taken more than 
was afligncd to her, and that to whicjb (he was not at alt 
entitled: be aiEgned her the land, but did not Intend to 
a(Egn her the mines within it. If land were afligned in 
whi( h was a grove of oaks, though the only profit of 
that land would be in the timber, the dowrcfs could not 
cut a fingle tree. If indeed the heir had himfelf afligned 
more than he ought, of property liable to dower, it fecms 
that he would be without remedy, z Inji. 367. 8. but 
this is not a cafe of actual mdowment by the heir, of the 
mines. The cafe of 11 Jh v. Ihlby decides nothing, for 
there, although the widow had obtained an unfair ad* 
vantage, the PlnniiiTa were c’^ilhng to grant htr one 
third of the miner, without raifing the qu«.‘(lion of her 
light, which therefore never came under the coolldcra» 
tion of the Court. 

% 

Bkftf in icply. Lord C/fe is not an authority to (hew 
that a'^’thc time when he wrote, any expref* decifion had 
promulgated on (he fubjrct of mines. It U faid by 
Ftt&berberti N.B. i ,q.* that t|i*^ Ihall be endowed 
of commons, and^of any othei efiate of inheritance, 
of which the huib^nd was feifrd. This palTage then, as 
well as the cafe of Jhlb^ v. Hiiby, arc exprefs rci ogni- 
tions that mints are fubje^i to dower. In the cafe of 
Cfavettng v. Clavertng, tlie mines were opened fubfequent 
to the creation of the eftate for life. In the cafe of 
IFmtfield V. Benefit all the mines were unopened. At 
CO the (trata in another perfon’s land, the hufband bad 
‘ not, as it has been faid, a mere privilege} be bad an ex- 
clofive properly in the firatum, and a privilege to go 
through the furface of the fttperincombeut land for the 
porpofepf working it. 
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, MANSFiEtP C, J. The grant of the ftratnm mttft be l 8o8. 

taken to be a grant in fee fimpre. In ;][||e cenrCp of the 
difeuilioQ I was ftrongif ftruck with the argument nfed Stouohto* 
for the heir, that Lord C^ke has in i inJit 3a. enumerated Leioh* 
all the fpecies of inheritance of which a woman (hall be 
endowed; and 1 thought it extraordinary that no men¬ 
tion (hoald be made of mines. But upon referring to 
the paflage, it appears to be no enumeration of all the 
things whereof a woman (hall be endowed. Nothing 
like it: in the 3<5th fd^lionj upon which this palTage is 
a commentary, Littleton fays, the wife (hall be endowed 
of all lands and tenements of w'hich her hufband was 
feifed. Lord Coke fays not a v,'or 4 to explain what is 
land or what is a tenement, thinking the import of thofc 
terms well known in the law. But th^ intention of the 
paiTage is, to Drew, that though ail lands and tenements 
are fubjefil to dower, and aiTtgnment is to be made by ' 
metes and bounds where it c.-m. yc* ir is no impediment, 
to dower that the tenements ate of loch a nature, as that ~ 
they cannot be alligned by mete:, and bemndsi but in 
thofe cafes it (hail be aifigned as well es it can as by 
the third toll dilh of a mill, or the like. In in^ pre¬ 
ceding chapter, which is of tenant by the curttfy, Zr>- 
tleton docs not mention of w»bet the wife rouft be ftifrd; 
and Lord 6W, 29. h. fpeaks of* lumls only, but Little¬ 
ton, f> 52., fpeaks of tcnen»eius. The words in both 
cafes muft receive the fame espcf.tion ; and it is only 
neccCiry to fee whether this fpecies of property be land 
or a tenement, (lomyn, and the other digeits which 
have been cited, only.follow the words of Ct>. LUt,^ 
the reafon of whofe authority is above dated. It) the 
cafe of trees there is a profit in the (hade and pannage, 
but in the cafe of a mine, the working it is the only mode 
in which it can be enjoyed* 
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iSeS* A £ecoad ai^umeikt ferat {grayed os behalf of the helr» 

‘-'J - which thft Court refilled* thinking the cafe fudicietitif 

Stooohiow , 

V. dear. 

Lbioh. 

Tit Court certified to the High Court of Chancery 
that their opinion upon the quellioas propofed to thenia 
arifing from the firft and fecond ftatentents in the cafe, 
waa» that the widow of ^obn Haniury was dowabte of 
ell his mines of lead and coal, as well thofe which were 
hi his own landed eftatea as the mines and ftrata of lead 
or lead ore and coal in the lands of other perfonS, which 
had in fzA been open and wrought before his death, and 
wherein he had an eflate of inheritance daring the co- 
fcrture} and that her right to be endowed of them had 
no dependatice ;ipon the fubfcquent coniinuaticd or dlf^ 
continuance of working them, either by the holband in 
bis lifetime, or by thofe claiming under him fince !>'$ 
death. 

They thought too that her fight of dower of fuch 
mines*. See. could not be in any relpe£l aifeded by leafea 
madr^lby the hutband during the corerturej but if any 
of the eatiling leafes for years were made by the hulband 
before mairiage, then the endowment, (if made of the 
mines,) muft be of the reverfioos and of the rents re« 
ferred by fuch leafes as incident to the teverfions; ia 
which cafe they thought the widow would be bound fo 
Jong as the demifes continued, to take her fliare of (he 
renders, whetlier pecunUry or otherwife, according to 
the terms of the refpc£kire refervations. They were 
adfo of opinion that the widow was not dowablc of any 
of the mines or ftrau which had not been opened at all* 
whether in leafe or not. 

In afligning the dower of Mr. iXwiory's own lands, 
the flierifiF molt efifmate the annua! value of the open 
mines tlutreiii at part of the value of the eftatea of which 
the wtitow it doil^able i but it wat not abfolaiely neceflary 

that 
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that he OmuM aifign to her any o£ the op^ mtoes thento 
felret* oP any pocttoits of them. IThe third part in value 
which he (hould alTign to het might conlfil wholly of 
land fet out by metes and boundst and containing none 
of the open mines. Or he might include any of the 
mines themfelves in the afllgnment to the widow* de» 
fcribing them fpecifically if the particular lands in which 
they lie Qiould not alfo be aiTigned i but if thofe lands 
ihould be included in the affignment* the open mines 
within them might* but were not neceiTarily to be fo de- 
fcribed, being part of the land itfelf which wa< afligned ; 
and as the working of open mines was not wade* the 
tenant in dower might work fuch mines for her own ex* 
clufive proht. Or the ftieriff might divide the enjoy* 
ment and perception of the prohts of any of the parti* 
Cttlar mines as aft^r mentioned. 

In regard to the mines and (Irata which l^Ir. llanburf 
had in the lands of other perfonc* they were of opinion 
that it was not necedary th it fbc ihsriflp Ihouli divide 
each of the mines or ftrata ; but he might alhgn fuch a 
number of them as might amount to one*Unrd in value 
of the whole* or he might propoaion the enjoym\at of 
fuch of them as he ihould think aicct-irary* fo as to give 
each a proper ihare of the whole. 

If the divifion of an open miife could be n^ade by 
metes and bounds* as lands are required to be divided* 
without preventing the parties from having the proper 
enjoyment and perception of the profits, they thought 
that mode (hould be adopted \ but as the property 
feemed to them to be incapable of a beneficial leveranre 
in that way* they thought the cafe analogous to fome of 
thofe ftated by Lord Cekt, i In/l. 32. a. \ wherein it is 
held that the (heriif may make the aflignment in a fpe* 
ctal manner; and that rhetefore he might fo proceed 
with rcfpe^I to the mines in queftion. They found no 
autbo’'it; how< v» r eftabtiihing any precife mole of di- 
vid .'jr *» mh.'*, nor could they pomt out any that might 

not 
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not be ottendod with mconyenience $ bat if the fieriff 
was to make the aili|nmeot, they thought he might 
lawfully execute his duty by dire£^ing feparate alternate 
enjoyment of the whole for (hort periods, proportioned 
to the (hare each had in the fubje^, or by giving the 
widow a proportion of the profits. 

lu atifwer to the lad quefiion propofed to them, they 
were of opinion that the widow was entitled to work for 
her own exetufive ufe the open mine within the clofe 
that had been afiigned to her without any exception of 
the mine, for her dower of one of the edates, notwith- 
danding the excefs arifing from the omifiion of fuch 
exception t and tnafmuch as the alTignment was the act 
of the heir himfelf, being of full age at the time, they 
thought he had no remedy at law againd the dowrefs 
for avoiding th*e copfequences of that a£t. Had he been 
under age at the time, he might have had rehei by writ 
of admeafureineut of dower; or had the afiignment been 
made by the (hertIF in execution of a judgment in dower, 
the heir might have had a fwtrefacias to obtain an aflign- 
menc de sttivc, 

r 


REGUfiA* GENERALIS. 

Ir IS ORDERSO, That from henceforth, on all fpecial 
argument<> to be beard in this court, the paper-books 
ihall be delivered to the Lord Chief Judice and tlie 
other Judges, two days (exclufive of the day of fuch 
delivery,} before the day on which the fame diall have 
been fet down for argument. 

J. Mansfield. 

6. Lawrrmce. 

A. Chamork. 
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‘'crjt. had in fl lul . rn 

rule to fit the 'viht.’i hi I be’.. ^ . 

* .... ^ ^ , btenaaedon, 

%i 4 a in ihis Cifr upon d i^rrinc of rtoiaey, .rd to th-money 

teifor^the fumot icr. 6J! which haJ been levied paiJby 

utidef «tt execution thereon. The Defendant I ad given* lononer^the 

for vailoufli fanu Ijnfrowed of thc'Plai^tiif, bilU and .pro- Vdt Vjod^ent 
nuflbiyiMHtb, wildi vlfurlous premiums. The pafriei at nd «jectution» 
length Hated aa uforbw At count, and the Ddiendaiit, To but upon thr 
fecure the payment of the whole by inttal ntnts, gafe 
bfiU payable At iMcd periods and a warrant ot attorn**y, „,g\ p,.^, 

in exchange few ifhtbb* the PI nnuff gave him up hts on- cipd and ^$4 
gln4 bills. Upoft the ^cfendani^ failure to pay Hie fc- 
5 l^ ^q ftalmeiit. the I*'l3mtiff eiittir«d up judgm-m, 

iMte***** 

4ffc.spropcrlr 

iiffu Seejt** in flicwiog caufci prayed that the Cotttt fiSferted m the 

th« PUmtiff to try the uforjr ia »» a^ion^wntof flimoiotts. 
tf -M • 




CASES IN HILARY TERM 





t'. 

O'BRlZIt. 


at hw, or refer*the whcJe account to the prothonotary; 
or at lead he coj[Jteniieit* if this ju'Jgment were to be fet 
afide, theD;fendant mull give back the original bi)lff» 
the furrender of wliich was the confideratioii for the 
judgment, Edmofidjhn v. Pcpktn^ i And the 

money levied ought to be paid into court, to abide the 
event of any aQion on the bills, not to be repaid to the 
D.fcndaiu. 


Shepherd and Scrjts, contra. Since the warrant 

of attorney is coufeirediy ufurious, the Plaintiff is enti¬ 
tled to nothing more than the re-delivery of his old bill 
upon his refloring the money levied: the parties will then 
be placed in the fame (ituatiun as before the laft account 
taken. The Cijurt will not in their diferetion fend the 
parties to the prothonotary, becaufe the Plaintiff would 
be thereby placed in a much better fituation than he 
would have been in without this corrupt judgment t and 
befides, no queftion fubfiffs here for the prothonotary 
to enquire into, la the cafe cited the ufury waa 
denied. 

Heath J. This is‘an application to the equitable 
jurifdidlioij of the Court, to get rid of a warrant of attor- 
ney^which is goojl at law. The party applying muff 
therefore do that which is equitable. If he oppliei to 
the equity of the Court, he waives their legal jurifdic- 
tioii: he cannot at once take the benefit of both. 

Lawrence J. If the Defendant had applied upon 
the firft giving of the warrant of attorney, he woiUd 
D, have been entitled to fet it afide, and to be put i« 

But liere he has foffered feveral of the bills to be- 
cbinie due, and has paid part of the money fecurerd by 
, He oiight therefore to difebarge the prtndipa| 

»nd legal iatcreff. 

' " 'Cttxmix'f 
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Cbambre J. There is no feround to dire^ an iffue, 
the ufury not beln^ denied. Brut this is an application 
to the equitable jprif(li£lion of the Court) and the Court 
will compel the pirty applying, to do what is equitable i 
vyhich is, t« pay the money that ha^ been really ad- 
vancedj, with legal in.tereft. 


1 ^ 09 . 

• "wi <' I j 

Hikdle 


. V. 

O’BltlE!*, 


It was ordered, that the judgment and executions 
(hould be fet adde, and that the money which had been 
leried) (hould be paid into court, there to abide the event; 
and that it (liould be referred to the prothonotary to take 
an account generally of all matters between the parties, 
and to compute the principal and legal inierefl: due to 
the PlaintiiK 


Pi:ARSON, DemanJant. Maynard, Tenant, • jn/i. a&. 

■ 


Q^CKEI.L Serjt. on belnif cf she fii’xilT of Tcrljhi.. 

and four koighis who riti 1 fumm'-u^d to sypear 
zt Wejhmnjicr^ hdiI there tu be, (worn tv) make eltdion 
of the grand afiife betwee^i tl-e demandan; and the tenant 
in this eauf", and who then jutrnded at the bar, had 
moved) with the confent of S/.vpl'i’nf Serjt. of coftri'el 
ior the tenant, that before the knigh:? wttc I’vvorn, they 
antf the (heriflf snight p,\id their cxpesjoi s of coining 
up to I.oiidjn from and returning. The de¬ 

mandant having umicted to nifcrt an Hiternative nl/i prius 
claul'e in the writ, the fummons, wld'.h they had obeyed, 
abfolutely required their appearance at bar. 


In a nrir of 
r!v>;iit, if the v:ji^ 
■prh.t v'hufe be 
cmitkti ill the 
wdi. uf rummoni, 
and ihe Soiighrs 
eome from A dif* 
tant county, nnd 
appear at bar, 
the Court will 
not compel them 
to be fworn un* 
Irii the Demand¬ 
ant will under¬ 
take to pay tbeir 
expenew; ' 


'WURams Serjt. for the demandant oppofed this appli¬ 
cation. Their appearance here is a duty call upon thena 
by law. It is doubtful whether they would he bound 
to' apj^ar at the allizeS) if the ni/l priut claufe had been 

F£ a inferted. 


It,if feuled^j^/ 
the«/^pr/«/ - 

cteaCe: ispiroperly 
the 

wntollummouKi' 
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infertfd. In tMle r. J^rmi Bl, Bhc1^4itt 

was not fatisGed the pWpiiety of the pra<5ice»^, though 
it ife-as in that ipftancc allowed* £vW tf it is r^ohr, 
the practice is of very late date, and it cannot make the 
ancient ccurfe of law improper,' whldi' has prevailed foe 
fo many ai;es. .Beiidep, the Court Jiave n^Jtli^dii^ion 
to give coils in thi:^ cafe, lor there are no in 'the 
adion. 


Hf.ath J. Ev-fT fjnee the c ;fo of Lui^ V. HarriSf thtr 
nfage has been to inlc'rc the 77jft prhis claufe in the writ 
of famnions. 


Lawrescf J. TiiC qutftion is, whether it is not fit 
and reafonablc ilvit tlieie gentlemen fliould be paid their 
expence-? of coming up hither, and whether, if the de* 

■ 

mandant rrfufes to' pay titcm, the court will compel them 
to be fworo, or whether in iliat caf:', they may not take 
their own courfe, to he fwern or not, at their periL The 
cafe of Luk( Harris v.ai very much debated and con;- 
fidcred. 


Th Couri «ietermined eljat they would not ecmpe! 
the knights to be fwotc, unllifs the demandant would 
undertake to pay fo much for their expeacea as the pro* 
thonolary ihould award. 

The demandanr thiu gave the undertaking required, 
and the knights were {worn. 

Tkf Cosirt rtfufed to grant (he expences of Uk 
ftcrifl. 
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. *. ,•'■? 


aa 


' ..Loi‘<i.DoR,^iER Knight. 

. ^ w ■ 

* # 

^'<,OV£T^i^'ir» to recover the arrears of an annuity of Prnvi'fo that 

' gran,ted to the I’lainriAT for the vsf? of thontd 

ius Oefendant’^s wife. The Defendant pleaded .• 

onothet'deed executed by the Plaintiff, by whief it was continue to kse^'’ 

covenanted that if the Defendant’s wife flvjuld “ aflo- company with, ; 

*t^;cia}e^ continue to keep company with, or cohabit, or o** 

\ . criminally corre* 

** ciirojpally corTjsfpond with J, F.” the annuity of JFF. 

Qcoi, (liould ceafe, and i.iillead thereof the Defendant All intercourfe 
ibculd be coRipellahle to pay an annuity of 400/. only, though 

and that (be did afterwards afl'oeiate with J. F.» by which cent*”r3v!'ithi*n 

the annuity w'as reduced to 400/. 'I'hs replicatibn de- tJj.Mcrma efthe 

nied tfeat (he had alTociated with J. i*'. Upon the trial dc..-d. 

of this caufe at the fittings after lail MkhaeL-nas term,' 

before Man^td C. J., fevcral a stnefies pvovoii that Mr. 

itv bad frequently called at the houfe, and had left his * 

catd,.lik& any other vifilor ; ho Iiad foniciimes been aJ- 

mittedi but the witncflls had never f.cn any improrer 

behaviour in him, nor any app.'’aT.nc2 of levity the 

lady. Upon, this evidence Bke^hrd contended that he 

was entitled to recover the wjiole Jinnulfv of r/. ; but 

* • 

Mantfidd G.. j. tliought it was tKc meaning of this 
that therefiiould be no communication whatever between 
the parties, and that if the inntceni vifsnng fvi'orn to had 
taken pli^ce, the annuiiy was redUjCed to 4JcAfVr 
and ander his dirvi^ljcn the. jury t>ave a vtrrici for tl;u 
■^trears of th« annuity of 4 '>oA only, , ^ 


•v' 

'$^herd Serjt. now moved for a new tr»''-l, upon the 
V ground th.it the damages were too tinall, contending that 
libc'afibciatiqn intemied by tlic deed was a criminal inter- 
oitttfe, and Oating circutnftaiHc.^ fiom which he beliewd 
■ uj^n anoth^ trial the fufpicioti. of ciimiral 

Ff^ , cottifa 
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1809. courfe even before the feparation would appear lo have 

T unfounded, t 

Lord Dorm r.R • , f 

KNiGHT. ^he Court were clear that this deed had received a 
perfe£);ly right conilrudion for it appeared by the e\M- 
dence> that (liort of criminal intercourfe, Mr. F. was a 
fufpef^ed perfon. The words of the deed were as gene¬ 
ral as could be, and went much further than the mere 
exclufion of criminal cohabitation: the intention was, to 
put a (lop to all intercourfe whatever between thefe two 
perfons. The receiving a raan*s vifits whenever he 
chufes to call, is afTociating with him. The parties had 
chofen to exprefs themfelves in thofe terms, and the 
words mud receive their common meaning and accep¬ 
tation. 

The Court refufed the Rule, 


BjiViR, Demandant. Robbins, 'I’enunt, Bblch, 

Vouchee. 


If .i recovery 
do not pafj with¬ 
in the term >n 

• 

which the dedi-' 
viut recites the 
writ of fummons 
to be return^blt;;, 
it will not fuffice 
to indorfe on the 
renewed dsdUnus 
a return purport¬ 
ing to be made 
by the commif- 
Annerswhore- - 
turned .dfe former 
writ, wilho&t^ . 
having their 
a^ual ligitattire. 


^OCJfCELL Serjt. moved that a rcrovery might pafs 
under the following circumilanrcf!. A writ of dedi^ 
nmspotfjlaiem was fued out, te(lVd the 6th of November, 
and reciting the writ of funtmons to he returnable in 
Michaelmas term, 'Two of the lonimifTioncrs named, 
on the 25th of Noveutitr^ within the tvrir., ftgricd the 
caption, and the return I'f the dedimus^ and made the 
ufuai affidavit of taking the acknowledgment of the war¬ 
rant of attorney, but the documents were not tranfmitted 
to London foon enough for the recovery to pafs before 
the hfl day of the term. The curfitor then iflUed 
a' fecond writ of dedimus potejlateniy ufually called a 
renewed writ, which was tcfled the 19th of Novem^ 
her^ and recited the writ of fummons to be returnable 
in this lertn. The folieitor attended with this writ at 
- the 
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the Judges* chambers for his allocatur{ «ehen it appeared 
that no return was inclorfed tlieieon, and upon this'de- 
fe£l being pointed out, hr, foon after brought it, having 
a return indorfed thrreon, ihe Hgnature of the commif* 
fioners refiHiog in the cour»try who had returned the 
former writ, having been fiucc fubferibed to it in Lon¬ 
don } and it was dated to be an ufual practice, vrhen a 
recovi-rjr does not pafs in the term in winch the writ of 
fummons is returnable, and it is intended to pafs it in a 
fubl\qMcm term, for -.vl irh the fa'nc writ of dedimus po^ 
tejlatem will not fulfic*, that in order to lave fees to the 
parties, the deputy etiTfitor takes back the fir ft writ, 
which is then filed with the clerk of the king’s fines, and 
iflues a new writ, upon which the folicitor employed en- 
dorfes a return, purporting to be made^by the eommif- 
fioners who returned the fivft w'rit. The curlifor then 
annexes the fecond writ, fo returned, to the w'arrant of 
attorney and allidavit, and thereupon the recovery has 
paOed. 


1809. 

BeVir. 


V. 

Robbins, 


’Tks Court refufed to fancllon fo irregular a proceed¬ 
ing, and (hciell • 

Toob nothing by his motion. 


Rucker v. Palsgrave, 


Jan. a6» 


'T^niS was an aclion upon a valued policy of infu- Payment of 
ranee. The Defendant paid into court '^ol. per cent, money into Court 
Upon the trial of this caufe at Guildhall before Man/- ^ 

jfield C. J., Shepherd >Serjt., for the Plaintiff, contended, upon a valued 
thlit as the contratl admitted the value, and as the pay- policy’is not an 
ment of ihoney into court admitted the contra^, die 
Pefendant had made an admiftion, which fursiHied at . 

Icaft a ^imd fms cafe for the Plaintiffy of a total lofs to 

rf4 
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JtloO. 

RwcKm 

t. 

P .l^tCKATr. 


♦he amount infrfrci!; 'and that it was iDiumbcnt on tho 
l>2<end3nt tio fluw ihit tfxi lof« was Icfs than t^ia wh)lo 
value la he policy. Manr^tlJ C*], was oi a uonltary 
opinion, and the ir'lahttiiT, having no other eyi'iencei was 
noniuked. 


Blep\rd now moved to fet afidc the nonfnitf-snd enter 
ft verdict for the FlaintilT for the whole amoont of rhe 
v.luc u> the poacy, or at lead that the Flaiutiff nuj^ht 
have the benefit of a new trial. 

7 h CoHtt were «inanimous that the DeJendanl*s rule 
was merely an admifilon that a lofs of 30/. pit urt, had, 
been fudained, and no more, and refuied the appU* 
t^tion. 


37 * 


Paton -y. WiNxrR and Another. 


! 


ir uprn ^b 1 
b . p p‘t< d 
f If a c.i t t , 
tK 


wa •x r>»ciil a^nion upon the Ciif-, In which fhe 
c. ♦ 1 I uioii fi: ittd th*'* th** Plain »tT ■w'^s lawful'/ 
po I wi-u ot a b.il c t e\c*’ *','<• df^wn b/ 7*. up' / ^ 
tTf Iff ^ »i ** iurloitj.flx'p aui ’ .fx fhJlinjTS .wd fivp^.uc, 

" ' ^*1 and p y.b*e one nit .tO'.ftfr tKedi*c n to hti 


1) \j. 


!*• . to 
ot pt ni 

f^*^*!* i o.vhorde*, ♦'d whuh L’l h .d been t’ul/ridoi** ' tod 

the Ml isattt’nfl; dclhcrfd by / ft f s to IL StA/fa/dy ^ml b^ R. I 

tin dti^M.i.td to tie IKutiPj J«id die Plakitifi w** 1 Vtiom tiHhl 1 
indcriTs. ^ u-ivt the n.v nty n fp r «u 1 v .itn it. ih' n i 

?cqo. x.c..n{Kti -tf'iding to the fenoi ih rcof; th.* I , 

aUccd'ton aud cauhil the I'lil to b». ^ d to aod iutt \ .th the V • 

ace<pf».t«, It I, fill hints for ihci. accepr.*fire, and tbit tluy, comilviti^' 
bolutr hijttre him, ..lul to render the biU vo.d and tnvahdj) 
and a<.cipiur. 

The keeping the biU, and ptrhtl»n^ it fv. pajir^nt tit the defetteu period, f& 
pre of of fueh ac/q^.e^encc. 

And thw h« )dtr eannfit^ftsmi dt mairtaui an a^i.n on the r. fe agaiafi the acj» 
ceptor, fu» llcrcby deltr^ying the bt<l. 

and 
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and to deprive him of the fecurity of, and* means of com- ’ 
pelUng payment thereof from tht| drawer, and*indoxfer in 
the event of the bill being and remaining unpaid by th^. 
Defendants, Afterwards, and whilfl; the bill fo left for aC- 
eeptance was in their cuCtody, wrongfully and without 
the HceneC or confent, and ^ainft the will of thePlaintilF, 
or of thefafd Y. Willst ox R, Stafford, defaced, crafed, 
altered, and made it void, by then and there, after the 
bill had been iffued, negbciated,and put into circulation, 
eradiig the word one, and fubftituting for it the word 
two, thereby erafing and altering the period at which the 
bill was made payable, from one month to two months ; 
whereby the period for payment was altered and re¬ 
tarded, and the bill rendered null and void : he further 
averred, that although the Defendant^ did accept the 
bill fo altered and defaced, at fuch altered and enlarged 
periotH they did not pay the fame, either at the expira-’ 
. tion of the period at which the bill became due according 
to its original tenor thereof, or at the ^pirition of the 
period, at which tliey fo accepted the fame, or at any 
other period} whereupon the PijiiirilFrequired ST. If^eUs 
and R. Stajfcrd nlpetlively to pay tlie faiue, and iverred 
that they refufed on account i'lich defacing and alte¬ 
ration and avoidance; and that the Plaintiff had not any 
means of compelling eitlicr Weft’s or Staffed to pay the 
fame *, and that he had loft the money therein fpecihed, 
and all value for the fame. There was alfo a count in 
trover. 


m. 


Patou 

VllStTU^* 


upon the trial of ^ this caufe at Guildhall before 
Cbambn J. at the fittings after lafl Trinity term, the fails 
' ulleged in the declatjition were proved, with this addition, 

. ^at the PlaiutifF received the bill after the alteration and 
' acceptance, and lodged it with his bankers, who prefented 
It for payinent at the end of the two month?, whiMt'^t 
was r^&ifed by all the parties* . It did opt appsat whethey 

the 
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the Plaintiff knew of the alteration or not. The jury 
found a ver^idil for the ^Plaiotiff upon the fpecial count, 
and for the Defendant upon the count in (rover, with 
Sbsrty for the Drfendant to move to fet it afide, and en¬ 
ter a nonfuit, upon the ground that the aftion could not 
be fupported. 

Accordingly Runmngfon Serjt, luving in MiJjaeltna 
term laft obtained a rule nift^ 

Shepherd Serjt. now Ihewed caufe. He admitted that 
a drawee may make a partial or limited -cceptauce, or 
may make, as it w^re, a new bill, with the confent of all 
the parties. But it did not therefore follow that the 
Defendant fliould not be liable to m ike good the damage 
which he had occafi <ned to the holder of a bill, by alter¬ 
ing it without fuch confent. In this cafe no fuch con¬ 
fent could be prtfumed, for the acceptor returned the bill 
without apprifing the holder of th* altcratiori he had 
made, and the bill was laid by without obfervatioii unlit 
the time of prefeoting it for payment} when the drawer 
properly refufed tu pay it, becaufe it was not the bill 
which he had iffaed. rjiii!> want of notice hid d^pt>vcd 
• the holder of his remedy a/vmfl (be drawer and indorf- 
ers; to whom he mighr immediately have reforted, if he 
had been informed fhat the acceptor would not pay the 
bill till the end of two months. 

ft 


And til 
cepur, fi 


Runniftgton, in fupport of the rule, contended, i. tliat 
this a£bion, which he faid was prim,t tmptrjjiomiy could 
not be fuftained} tnafmuch as the Defendant bad not 
deilroyed the bill by his alteration of it $ but on the con* 
trary, was liable upon his acceptance of itj and that 
therefore the Plaintiff had his a£lion on that contra^, 
and no other remedy. A drawee was not bound to ac¬ 
cept aceording to the terms in which the bill was origi¬ 
nal]? 
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nally drawn, but he might partiall;^ accept it for lefs 
than the whole amount, Wegerfioffe v. Keenct j Str, 214. 
and Petit V. Benfott, Comb. 452. oticonditicftiHlly in certain 
events, Mafon v. Hunt^ t Doug. 297. Julian v. She* 
hroohe^ 2 Wilf. 9. Smith v. Abbott^ 2 Sir. 1152. or to 
pay at a time future, JPalkerv, Atwood, ii Mod. 190. 
If« as between the holder, and the drawer and indorfers, 
the bill was deftroyed by the alteration, the holder 
might have refufed to receive the bill with this acceptance 
on it; but the acceptor thereby entered into a new con- 
tra£l:, which he was bound to execute, ami to which the 
holder had become party, by receiving and keeping the 
bill thus accepted. The cafe of Price v. Shute, mentioned 
in Molloy, Lib. 2. e. 10. f. 28. is a decifion fully in 
point: for there, a bill drawn payable on the id of Ja^ 
nuary, was accepted to be paid on the id of Match: the 
holder druck out the fird of March, and put in the id 
of January ; and when it was due according to that date, 
he preffiued it for payment, which the acceptor refufed ; 
whereupon the payee ftruck out the iko^ January, and 
reftored the ift of March, and recovered in an a£lion 
brought upon that acceptance, as the cafe is underftood 
by BuHer J, Mafler v. Miller, 4 Y. R, 336. So, in this 
cafe, whatever defence this alteration might have afforded 
to the drawer; yet as between ritefe parties, the bill,* 
after the acquiefcence of the Plaintiff, continued v'alid, 
and payable at the deferred period. 



P4Td>l 


V. 

WlNTSR. 


The Court were of opinion that the Plaintiff, by keep¬ 
ing the bill, had acceded to the alteration, and had dif- 
charged the drawer: but upon the other point. Law 
rence J. obferved, that xti.M^er v. Millert three Judges 
againft J 3 i///er J* thought there mud have been fome mif- 
take in Molloy*^ account of that decifion, or that thecafe 
was not law 1 and that Lord Kenyon C. J. held that 
pafe did not conflid yrith Mnjler v« Miller^ becaofe there 

the 
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l^og. 

i-^-w 

T'! >»* 


WfNTFA. 


the icceptance*t>nl)r tir^is altered, but there wr*! no altcr- 
Aiion of the tili iilelf y in Jitaftfr v, liUlhr it w»s htld 
t^at an alteration made in the bill vitiated the hill agatnft 
all parties. • 

Rule abfolute {a). 


t It rra' not fuggefted op- new ffatup win ner^ffirj f it 
on the argument, whether a the bill thunaStctel. 




SrcEL V. Ci*\ipnE 4 x. 


the 

» * ICC at the I )ot 
of common 
p'*octls uqM'u 
the Dc*tr hu t to 
appeal ' * re 
turn day n »n 
impi n>’ k yc , 
tl in 1 ot loch in 
imp 'irttyfor 
w!» h tli** Court 
\viV tu afide the 
puceedtngi. 


J^EST Serjt« had obrain^- i a rulo « A to fet .fide th* 
proceedings on arcoust of .»ti iregubcj^^ in the 
En^lfj noMcc al the fo.^^ nf the t onimon protet.. I'l c 
writ stfh t..fted on the i8th «»f r uiviLf 1 1 the ji ir 
of H. majefty*® reign, and wa, return ible in b dajs il 
St,lliiaty\ but the notice required the Dctendait lo^ 
appear on the aoth day of January iSo8. 

Shpherd Serjt. now fiiewed caufe. In the cafe of I) 3 t 
V. 7 Y. R, 6j. a notice to quit at Ladj d'y^ v 'iich 

will be in the year jyyj, luinfi: dtJivered alter that dat, 
was held a gtK>d nolict* to quit at Laiy d*^ 

V. Pitrrffif BarneSf 1^25. To the procefs w. s lubferibed a 
notice to appear on the a^itlt of Junfy not fiyitlg in what 
yr ar, and it was held fuiftcient; the naming in im,v’f- 
fible year is equivalent to the naming no yeir; and it 
app-an by the lefte, which is after the aothof Jamary^ 
and return day of the writ, taken together, that the day of 
appearance mud be in 18 jp. 


Jltfi Serji., In fupport of the rule, obferyed that the 
ft. 5 G. 2. e* 27* was exprefs that no proeefs flioutd be 
good without, an En^hjb notice at the foot to explain the 

8 writ^ 
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Writ, and for want of fnch a notice tBis writ was bad j for 
it v/as not competent to call thj; writ m aid to explain 
the notice. This notice could not, as the ftatute de- 
figncd it flmuld, inform an ignorant Defendant when he 
was to appear; the notice to appear only emitted 

to (late the year, but this tended to miflead, by ftating 
a wrong year. The notice to quit is regulaied by no 
ftatute. 



1 809, 
Steel 

V. 

Campoecl. 


Tie Csurt ohferred that as the notice was, to appeal at 
the return of the writ, v/hich was tefted fubfequenilj* to 
January' 1808, no man could underfland it to require 
an appearance injanunr^ itJcB. The Defendant muft 
know that his appearance was required at a future, and 
not a paft day. It wa« titerefere an iragialeri;'! miilake, 
which could do no harm, for wh?.t other day could oc- 
cur to him than the aoch rf ‘jafumry 1809 ? it was quite 
impoflible tint the putty ihou’d nor onderfland that to 
be the year intendcvl- 

Rule difeharged. 


Fowell v\ 




n'*KE bail in this cafe having been twice rcjc£lsd, and A Defendant 

an attachment obtained againfl: the (herifF, Shepherd will be permitted 

Serti., on behalf of the Defendant, moved that in lieu of topay intocourt^. 

. . , . , . . . rt 1 . to abide the event 

putting m bail m this action, he might inltantiy pay into thecaufe, a 

court the fum of <So/., being the fum for which he was held fufficient fum to 

to bail, and a further fulfident fum, as fecurity for the cover ihe debt 

cofts, there to abide the event of the caufe, and that he 

Difight thereupon enter a common appearance^ 


Thf CW/granted the appUcatioui upon thqDefcnd* 
•Dt'a depofiting40/#to fecare Uie collar firit paying the 





J^op. 


Fowell 


V. 
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cofts of the two oppofitions to the bail, anct of the appH* 
cation for the ittachin^nty which were claimed by Bfji 
Serjt. for the PlaintitF. 




Peacock v . Jeffery. 


Taking the per- 
fun in execution 
does not latisfy 
the debt fo as to 
exttnguiib it. 

But it may ftiU 
become the fub* 
jeft of a fet-off. 

In a crofs ac¬ 
tion, the Defend¬ 
ant may on mo¬ 
tion fet oS the 
debt againft a» 
judgment for a 
greater fum, and 
the Court wilt 
ftay proceedings 
thereon. 


Defendant in this cafe had taken the PlaintKT 
in execution upon a judgment obtained in the Court 
of King's Bench for 205/. The PlaintiiThaving now ar- 
Tclled him for a debt of 11/., Serjt. had on a former 
day obtained, on behalf of the Defendant, a rule nifi that 
all further proceedings might be (layeJ, upon his remit¬ 
ting to the Plaiiftiflr the amount of the debt for which he 
was held to bail in this a£Iion, from the amount of the 
judgment which he had obtained againft the Plaintiff, 
and entering up faiisfadioii pro tanto. 

Vaughan Seijt. contended, in anfwer to this applica¬ 
tion, that tlie PluintifF had ruisAed the judgment by the 
higheil fatisfaciion known in the law, the being perfon- 
ally taken in execution. ^ * 


Byi Serjt., in fu^poit of the rule, argued, that execu¬ 
tion alone is not a pcrfecl fatisfaelion. BlmnJiJd'i cafe, 
5 Co. 87.^, In the cafe of TojUr v, ^ackjoti^ Hob, 
which cites 33 H. 0. 47. HUmu'h cafe, it was held to be 
no fatisfadion in a foreign plea, 'fhis cafe therefore 
proves that taking the Defendant in execution in one 
caufe, docs not preclude but that in another caufe the 
PlaintiiF may get at his debt. The fame thing now 
prayed for was allowed to be done on the application of 
the Defendant in cuftody, in the cafe of Vaughan v. i>n- 
vm^ 2 HhJiL 440. The being in cullody, and being af- 
tcurwards difclurgedi is et^uiyalcnt to payment of tlte 

debt^ 
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debri but the mercl]^ cuftbdy is no payment. 

The prifoner is in cuftody that h<| may be coftipelled to 
. pay. The Court will not here drive the D^^;;.^'iiant to 
plead a fct-ofF, becaufe it involves the heavy expencc of 
proceeding to trial in order to eltablilh it. 



Peacock 

V. 


Jeffery. 


T/j^ Csurt required that the Defendant fltould allow 
th.' further fum of 5A for the cofts of this caufe, fince 
he admitted the PlaintiiF's right of a6)ion} and, with this 
addition, made the 

Rule abfolute. 


Bramwfi.l and Another Farmijr and Ano- 
ilicr. Bail of Leffman. 


/>?■. 4 - 


^IIEPHERD Sf r}t. had obt^.ioeJ a rule f.j/> to ftay the enter 

proceedings in tins a»Slion, and to enter an excru’ntur into a recogni- 
on the bad reccgtijzurice upon w uch it was breueht. , ", 

The Plaintiff having commenced an tu'^lion on a juJg. to and never juf- 
merit obtained againft iot the Dcfemfanis tify, they are 

were put in as fpccial bail. ^ On tHe 9th of Aloy, Lejhan 
obtained a rule ni/t to ftay proceedings pending t tror * 
brought on the judgment, he giving jjidgment in ihsc 
aftion, with a ftay of execution until the original judg¬ 
ment Ihould be aifirmed. This rule was made abfolute 
on the i2th. On the loih oiAffly the PlaintidF excepted 
to the bail. T'hc original judgment being affirmed, an 
execution iffued, to*whlch the IherilF returned uulla bona ; 
and Lejfman having loon after become a bankrupt, and 
abfeonded, the PlainiilF proceeded againft the bail. 


Clayton Serjt. (hewed caufe. Pie contended that the 
bail were not difeharged by tbe exception, ^ulk v. 
Bourkf, 1 Bl, 462.4 and the Court would exercife its dif- 

5 cretioSf 
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jSop. cretbn whether they ihould now b^ruek out of the re* 
, ; cognizance or not. Hi alfo contended that the exceptioa 

Bramweli. waived by making abtblnte the rule to ftay pro* 

Farmer^ ceedings. 


Shfphei d Serjt. contrh\. The rule' t$ no waiver of ihu 
exceptioni for the motion to ftay proceedings was made 
before the bail were excepted to. From the time of the 
exception they cunHilered themfelves as difeharged, and 
as being no bail, which according to the principle of 
I'/iik V. Baufle they were entitled to do. 


2'Z'tf Court held that the FlaintilF after exception might 
coniidcr the bail as a nu'dlty; he migUi have taUen an 
aflignment of ihe bail-bond, or have obtained an attach¬ 
ment againft the fherilF. Bat that the bail had nothing 
to do with the exception, or the waiver of it.-j they en¬ 
tered into a recognizance, and thereby incurr..d the obli* 
gaticn to perform it. 

Rule difeharged with Cufte* 


4 * 


Kaye WAciioitN. 


Accord and (a* 
titjfadioo ntade 
before breach of 
n covenant, can- 
Uot be pleaded in 
bar of an adion 
«B the covenant. 


FiaiuiilT declared agaiuft the Defendant, who 
had conveyed to him certain freehold premifes, upon 
a covenant of the Defendant that he and his wife would 
levy a hne upon requeit* The Defendant pleaded in bar, 
that after the executing the conveyance and before the 
reqaeft made, it was agreed between the parties that the 
Defeadanc ihould execute ht^ writing obligatory in the 
penal'fum of 17B/. ler. conditioned for his> and hrs 
heirs, executors, uddiinifirators and aiUgns, indemnifying 
the Plaintiff againift anyjylaim of dower of his wife ia 
lefpeSfof thepremifes, add that the Plaintiff ftrouM ac¬ 
cept 
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Cept the lame in lieu and in iatiafa^ion of the fatd c^^ve- 
nant, and in refpe^ of the faid i^ppofcd^bteach thereof t 
and the Defendant averred that aftei Wards, and before 
the rcqueft made pa levy a fine, he did execute his writing 
obligatory fo cooditiohed, and thi^ PJaiptitf accepted the 
fame in lieu and in fatisfaftion and in dtfcharge of the 
covenant. 



Kaye 

V. 


Wag HORN. 


To this plea the PlaintiiT demurred ; and alfigned for 
caufes that the covenant was an executory covenant, and 
yet the Defendant bad pleaded an accOrd and fatisfaffion 
thereto before any breach thereof, and had alleged Cuch 
accord and fattsfa^lion to have taken place before the 
breach} and that the fuppofed accord and fAtisfa£liott 
was not certain, nor ex<'cutedf inttfmuch as the PlatntilF 
was not necelTarily entitled to recover ow have execution 
for the full penalty of the waiting obligatory, but fuch 
damages only as he might prove to have foffered by rea* 
Ton of the breach of the condition, which damages mult 
be afeertained by a jury of the country, by reafun of the 
form c£ the condition ; and that the' faid writing cbliga* 
tory was an inUrument of che fame nature as that on 
which this aftion was brought, and did not give theHamo 
tilF a better or more fummary tentedy for any damage he 
might fultdin by reafon of the breadh of the covenant or * 
of the condition} and gave the Plalnti^ a‘ remedy againlt 
the Defendant ohly, and not agaiuft his wife if Ihe Ihoftld 
fntvive him} and that the writing obligatory was not R 
defeafance of the covenant, nor an indemnity againft all * 


damages which the PtaiiiCi6F mightfuftain by resUbn^oCthe 
breach of the covenant, but aga^oft the claim of dou^V 


only. The Defendant joined in demuinrer.' 


Serjt. would have at^gued. in fuppott of the p!ea« 
upon the authority of aca^e in a Rep. tSy. Rabiettf 
V. Stoker \ but the Court o^fwed that wa« a very loofjt* 
yepori, and upon the authotities of AtJeit v. Blagutf Cru 
Vox.* !• 0$ Jm* 




Kaye 


V. 

XyACHORN. 
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yac, Blai(*& c«fe, 6. C(^i 43. A. ' C^W v. Gtffery^ 
a Rif Rep* 96^ Snuw^y, Rrat^h^ i Lutnv], %$fi. and 
Rti/tn* I to. they were clear that a covenant under feal, 
pot broken, could not be difeharged by parol agreement. 
It was not dijfolw eo ligamine quo JigaUir^ j^efides, the 
’ cvirenaut by a man and his wife to )evy a involved 
confide rations much more e'xtenfive than an indemnity 
againil the wife’s dower. 

Judgment for the. Plaintiff. 


Vaughan Serjt. was to have argued for the Plaintiff. 


Feh. 4 . 


Barnwell v * Harris. 


\ purchafer is .WAS ati a^ion.brought to recover back a depofit 

toac«prath!tfto purchafe of a certain 

premifes, for- leafehold houfe, under conditions of fale, which dated 
mcriy fubjeft to 
an incumbranct', 
the difeharge of 
which ia iliewn 
only by pre- ^ 
fumptioii. 

A ieafcbold 


that the lot w'as fubjeft to the yearly ground-rent of two 
pounds: the Plaintiff contended that the premifes ap¬ 
peared to be fabje£I to a much larger rent. Upon the 
trial of this caufe at the fittiiigs in M'tddlefexy after lad 

Trinity term, before P.iamfield C. J., it appeared that the 
was fold, fubjedt premtfes, with other houfes, were built upon land de- 

whtcfwastidTo Reynoids, hi the year 17(54, at 28/. rent; ami 

be apportioned that Heady, who was faid, but not proved, to have his 
out of a larger edate, bad for more than 20 years pad received the fe- 
rent, but the ap- pjijjfate. rent; of 2/. from the occupiers of this houfe. 

norevhJenced'by ^a»^eld C. J. thought this evidence fufficient to induce 
any exiting deed, the jRf.y. to confidet whether the rent bad been appor- 
but onlyJbjr the tioned by the acl of the landlord. They found however 
R serdiff for thePlamtiif. 


acceptance of a 
mefne landlord, 
andprefumption: 

held that the purchafer wa% no^-^utujd to accept tiie dtle., 

SSsty years poffrffon as usoMeifflonabte title to afec^fitople. 


Shepherd 
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Shepherd Serjt, liaving in laft term obtained a rule *fi/f 

to fet afide thia verdi^l and dncer a upon t 2 ie 

ground that there was fuffidenc room to prefudie aft Ep* 
ponionmeiitt was now called on to fupport Ids vuie^ 
lie contended that the goodnefs of the title was to be 
tried precifely on the fame grounds as if the rent were 
contefted btitwcen the landlord and tenant} and there* 
although perhaps the tent could not bjc apportioned but 
by deed,'it was not neceffiury' the apportionment 0iould 
be proved by the produ^ion of the deed t hut after 90 
years acceptance of the ledcr rent, the xleed would be 
piefumed. A porchafer was compellable to accept the 
thle, although there wab no' deed fubillitug to evince the 
apportionment, in like <uannrr as he could be compelled 
to accept a title to a fee fonple under a poirefHoxi of 
do y'*ara, although no title-deeds llhoald be produced* 
Tiio qu'^ilion here wa^, whether in fa£b and inlaw thefe 
premii s were hable to a greater groiind-rcnt than the 9 /. 
li th'* luidN>rd hi I dtUrained Upon this lot, aad had 
avow< d for the 2 * 3 /. rent, tnd the tenant h^d pleaded an 
apportnmtn nt by a deed which had bten loll 1 >^ time 

I occi t nt, th^ iiT'iC would have been found fi r him 
upon «h s tvideucc. • ^ , 

0 o 

ManaiILT.!) C. J, 1 he queftion is, wheth *r ft be not 
the dut) oi the vn dor to give the purchafer a complete 
fornni d fch tr^c of all tlte further reOt that the houi& 
was cvei liable >*«>' fat if nut, the purchafer Is put (o the 
ticc< ifity of h idiiig evtdenee to mike this apportiomi^t 
appear, hintt he then uBt tIuS lois of bis apportiqnfiient 
for watit of evidence f A court of equity woutd not decree 
a fpecific performance itt^is'cftfe, unlefs the rtaintidf 
couU procure the eround4an<libr4 tp opporttoli the rent 
by joining in an aUignaicut of the leafe, in which af* 
(ignmedt the apportioned rent (hould appear^ 


4 )« 


1^9. 


BARNWreu 


V. 

Harris. 




HSATii 
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He Am J. It is A tochfiical rule among conveyancers, 
to ap{>rove a po6uiEon c f 6o years, as a good title to a 
fee iimple* An apportionment may be prefumed here, 
but ia it not fuch a prcfompiion as may be r buttid by 
contrary evidence f The appottionmenr ta an improbAble 
thing, for if a houfe (iiouid fall dotien, and if it were not 
worth the tenant^s while to build it up, the landlord who 
has confented to an apportionment muft lofc his remedy 
for the rent pro ianto. 


CiiaMbue J. ' The queftion h^re is not what may be 
prefumed, but whether a purebafer i-t compellable to ac¬ 
cept a purchafe, where his title reds only on prefump- 
tiort# which may be rebutted by ocher evidence : and in 
this cafe there \i nuich to be rebutted •, for a landlord 
• who can come upon the whole for his rent, wculu be 
very uttwife to redrick himfelf to the fecurily o? a pnii 
. only. 

Rule difeharged, 

Serjt. for the riaiatiff. 


f 






Gij^son and Another v, M/tcjSRJDE* 


It Is matter of 
i-»vor to chraoge 
tm* vetfDc to a 
county palatine; 

And where the 
defl^n is to op. 
prefs the ^.n- 
tiOi the Court 
will not graut the 
ifidulgcDce. 


^^QCKHL,L fvctjt, having oht.iincd a rule w)/, fo 
^ change the v-muc Irom to Lnmojiery Cla^tan 

Siiyjt* (hewedcaufe upon an adidavit, which dated that 
tbi'' a^^tf Vss bfDUght for the price of goods, to the 
amount of ii4 only, fold td the I^^^fendant at Liverpvgt^ 
by die agency of a perfon who had dnee become wholly 
redd^t in I*on4<ftft srttd who muft with much inconve- 

H 

iiiepce to himfeti, at an expence to the PlaintiiF 
much jgreater that! the whole price of the goods, 
attend at Lanchjift fuieiy for the '’purpofe of giving evi- 
9 dcncc 
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dienoe in this caufe; »liat the deponent believed there 
was no defence to the a^lton onsthe meAta^ and tho mo¬ 
tion was made only to deter the Piaintilf from proceed¬ 
ing. The Conn would therefore avaU themfelves erf am 
omiflion in the Defendant's rule, who had negle^icd to 
oflTer the ufual term# of not alEgning for error the want 
of an original. 


iSEp. 

K-'— 

QiasOH 


V. 

MACBRinr. 


CocheUy emirui maintained that he was entitled in law 
to his rule. 


^br CouU unanimoully held tint it was a matter of 
faw.r to permit the venue to be changed Into a county 
palatine, and the pradicc of granting this indulgence 
h id been introduced only within a feu^ years paft; and 
upon the fatls difwloied, they 

Difcharged the rule. 


Weller v . Robinson. 

# 

I ’^rON the dtfculBon of a*rule nifi which j^^Serjt.* If a Defendant’s 

^ had obtained to fet afide an interioculory judgment, place of abode be 

„ . r A. unknown, appu- 

and the fubfequent proceedings m this caufe, and to per- be 

ns'.i the Defendant to plead and proceed to trial, and fe- made to the 

qturing the nieriflT tO pay into court the fum levied in Court that affix- 

execution, to abhlc the event of the caufe, it appeared 

that tire Defendant had bceu ferved with* Common’j^o- be deemed 

cefs, while he was on board an Eajl>InMaimrtt at Grikvsf- goodfctvice. 

em/, that he foon after failed to the Moft Indies^ and the 

further proceedings took place in abfencCi that the 

declaration had been no mherwife f3hred, tliao by fixing 

it up iu the office, it heiog fworn that tlie TlaiittilF's ai;- 

G g i ’ tonwy 
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torney had no knowledge of the Defendant's lift place of 
abode* The rule of coart of Michaelmas tctm i Geo. a. 
docs not provide for the cafe where the Defendant's laft 
place of abode is not known *» and the officers dated that 
a practice had prevailed, of ferviiig the declaration, in 
that cafe, only by affixing it in the office. 

Lawrence J. If the general rule for the fervicc be 
relaxed, it fliould be on the fpecialcircumflances of each 
particular cafe, upon a difclofure of which the Court of 
King’s Bench in many cafes ha> permitted a fervice of 
this fort to avail. It appears indeed that this practice 
has crept in, but 1 can iind no rule by which it is autho* 
fixed, and the Court ought not to countenance it, nor 
can fuch fervure«be good, except under a rule obtained 
for that purpofe upon a ftatement of the fa^ls •, the pre„ 
fent application mud therefore prevail on the ternu 
prayed for. 

Chambre J. lam of the fame opir.ion. We have 
a genera! rule which ought not to be departed fiom vi ith* 
out tile fpecial permiffion of the Court. 

' Rule abfolute. 

MANSFicjLo C. J. and Heath J. were abfent. 

Shepherd Serjt. for the Plaintiff. BtJ} for the T>:’- 
Cendant* 


z^op. 

Wri.etR 

V. 

Robinson. 
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G&ant V* GtmNE'R and Another, r ’ ' Ffi- 4. 




Plaintiff declared th?t the Defendants broke and There can be 
entered a certain clofe .of the plaintiff in the;pafUh no approver in 
oi Farnhorcugbf lii Qovtnty oi Southampton^ and dug com^n 

up, pro(l:rated,..and levelled a certain mound or fence of of turbary." 
the Plaintiff, there then ereOc^dj and feparating ami di-. At common, 
viding the clofe'from, a cettain common called Farn~ the lord 
borough common, contiguous thereto, and with the »na- 
terials of the fald mound or fence filled up and levelled ofpaftwreap-* 


a ditch of the Plaintiff before then made in the faid clofi^, P<’ndant. 
contiguous to the faid mound or fence, and laid and left 
open the faid clofe to the common, anvl kept and concU 
nued the fame fo laid .atid kft open until the fiung nut. 
of the Plaintiff’s writ. The Defendants pleaded* 
ift. Not guilty. 2dly, As to the breaking and enrcTinig 
tlie clofe, and digging up, pulling down, proftrating and 
levelling the mound or fence, and filling up and levelling 
the ditch, and laying open the faidrclofe; that at the time 
when, there Was* ;<»d imitveindmlly had been^a cer¬ 
tain large commbn callec^ FarnCorough common, confift- , 
ing of diveis, (to wit) 500, Wgs of land, within and 
parcel of the nianOr of FarnForough of which common 
the clofe in which, &c» during all the faid time had been 
andftill was parcel. The plea then ftated a grant to 
the Defendant Mary’Gunner in fee fimple, of a certain 
copyhold meffuage and land within the manor, and 
averred a cuftoni.'that the tenants thereof h^ immemo- 
rially had common df turbary, (to wit,) peat and turf, 
in and upon FVrilforwgA common, to bo had and taken 
for his aud their necc^ry fuel, to be. burnt and confume 
in the f dd meffuage, every year, fhid at all times of the 
year, as occafion requir^, as belbn^ng and appertaining 
to the faid cuftomary tenement with the appurtenances 1 

G g 4 
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anti that the jDafen^^wt Ctmner ikmo 

teneinent £»• a^ 7 far‘ (o jinn Guntm^ vvho entei<l4 and 
'wa^ podeffed thereof $■ ahd Cbe.beihg £6 {lofieiTod} becaufe 
the raid tndttQd or fadce Vd hee«i wreniifony fl^e^ed> 
{mt» and {dacedid and tljpon the' common, parcel) Bee, 
and artheticne ittheO) Bee. was there wrongCutly ttandiog 
and being) zshd wrongfully ihparaled attd divided the fald 
clofo) parcel of the commoh) from the rehduc thereof i 
and the l^id ditch had been wron^ully made and dug iti 
stnd npoiV the comtnhnjrnjid at the faid tithe when, &c. lb 
eomitmed) fo that the fald jim ct>u|d not have and enjoy*^ 
her raid common of tuthary ii{and.iJipofl the faid common 
in fo ample a manner as fhe then and there ovght to 
have doRV) the -^IhtfcndamS) as the fervants of the fatd 
Aft»i and by her eo^mtiod) at the time when, Bcc. l»ohe 
and entered the faid elofe) and dug up) pulled down, 
proftrated) and bvelled the fatd rnoond or fenrO) and 
with the materials thereof filled up, apd levelled the 
ditch) and laid open the faid clofe, parcel of the common, 
to the rriftfine thereof, as they lawfully might) d^c. The 
Ddmdanei thirdlpiphMidi a right of common of pafture 
lor c^tle levant,,aj|i|^«hcHirhant on the Came tenement* 
^|!he> repi(t(atl0n to,^Uecond plea admitted the 
l|atgd«|nj(^ but jdfCaM.t cdtivcyaoce bytleafe and re«* 
‘leafe Henry the lord of the manor 

of F 0 t^reugi}i to ihc'f laintid’) the clofe in which, &c» 

therc|>y deferibed as p^at^of.thf^ wafte ground within the 
manor eitF^r^erough^ (that |$i tb,(iy, of the f4id wafte 
on common In the fec4>i}d plea mentioned J with the 
purtenauce^^'ioti^lin (‘ti^ tp,,h«^d ^e l«t|d clojfe ip which. 
Bee, yr|th thn.|(ppu«;teiiatioea,^ .iinh;i .^od to ^e Qfe,of the 
lKh^{|ilhla«hei|ii.aQd,aj%n$ for^eyer, to the intecit and 
t^mtpofe jttia,t (he Plam^ plight and OiQuld inctofc the 
. impjtovc the fame iQ fuch 

f^ as loyd of the 

ViSfp spy a? 19 foftti in. 

*' 
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<;lofe'iU)(l tnopYove the fame. By virtue of isirhich inden¬ 
ture, and by force of the ftatute, the' PbiiKiiff became 
felfed in his demefne as of fee j ^nd being fo felied^ af* 
terwardS) and before the timd srheo, &u. did inciofe the 
dofe in which) 3 (c. then being part of the common caUedt 
Farnborough commoo) from the rebdue thereof) by the 
fold mound or fence, to hold the fame place in which, 
&c. with the appurtenances, to him the Plaintiff his heirs 
and affigns for ever, in fcvcralty, to the only proper ufe 
and behot>f of him the Plain tiff his heirs and affigns for 
ever | and did then approve the fame, there being then 
left by him the Plaintiff’, and remaining In the refidoe of 
the common, fdfficient common of turbary, to wit, peat 
and turf, to be had and taken for the necrffiiry fuel o£ 
the faid /f/m, to be burnt and conftuned in the faid mef- 
fua^o, every year, and at ail times in the year, as occaffon 
nnght require, and* for the necellary fuel of all other * 
perfons then having and ufing right of common of tur¬ 
bary iu and upon the common, every year, and at all 
times of the year, as occaflon might require $ together 
with free ingrefs and egrefs, way, and paffage for them 
and every of them, and with their hoHes. carts, and car¬ 
riages, to have and take fuch neqeffary fuel, and to have 
and nfe their fa!d right df 'copimoh of turbary In and ^ 
upon all the refidue of the comtndn, at all times, as oc> 
cafion might require $ by means wheWof, and* by force 
of the ffatute in fuch cafe made, and notwithilandtng 
any thing by the Defendants in their ad pka alleged, the 
Plaintiff, before the time when, See., became, and then 
was, and from thencefm^h had been, and (till was feifed 
in his demefne as of fee, W and in the clofe in tyhkh, 
with the appurtenances In fevetalty by itfblf, ■and 
divided from the rrfidde tike Cdhimoti *, and he^being 
fo feifed Ihereof, tlie Defend'auw at the faid time when, 
fkc. of their own wrong edminitted the'fkid fevers! tref* 
paffeik ' Plaint)^ fepB«d to of cominoff 
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' CASEd'-iW'aitMY TERM' '' ' 

of piaftttTe> thd fimc coiji^ the 'clofc) itid Hti 

lHd]i*':and''appt 6 vtr he''aTerfedy-thati iii 

a^^oylpg ^He 6 td% Iri-WMch^^ left, an 4 

tlhejW 'did thd^ the, 6 pmihridn,.^tif-^ 

iident bojrttmon of pafture Idr' ail! cdihmonahlfe cattle 
leviriit an^ cpBdchaht on tlie' ifaid Ci^ciiAary tdiietrieht, 
b*irery ydar^^, an'd ■ at ;all times %f!'fhc^ye^ a$ ocbafiou 
might and for . all the'cOrnffioijaWe cattle of all ' 

othif peiribna 'whatifdcv^having ahd‘hiii'n|^^ of com- 
nionjof piifttife in. arid upon the /aid odihnidii, every yearj 
aha at ail iiihes ol'fhe ycat* aVdccafion might require, 
together with free ingrefs, 4 gte/s, way, and paflage, for 
theha arid every of theih, ahd“'.'tlieif 'arid every of their 
Commonable c^ttle, to have arid'ufc their right of com¬ 
mon of pafture in arid' upon the refidue of the common 
at aU timea as occafioh might require i whereby he be¬ 
came feifedmfev'eraity; (as in the fOTiher replication ;) and 
that the Defendants of llieir owh wtong committed the 
faid feveral trefpafltSi 

The Defendants, demurred to the replication, to the 
iecqnd pica, and rejoined to the rcpHcation to the third 
plea,fraverfing the fuffifelency of the common of pafture, 
and ingrbfsi!'&c. rihq tfchdcrcdciflue uprih this fad. 

* The Plaintiff joined;,in dennirrer and iffue.; The 
ifftfd .was tried at*thct Zaw/ff*!/aftizes. ,i8o8jj 

when a vcTdid.-.was^^/^^ Plaintiff^upon the 

/offictcncy of with one fliUUng 

damageiw.- 



1' VC If-/i, 

^ tcr'^,:Vargued 

whether the 
of his manor 

■ ,'-.kgai^-!criri«rii»ii ini^m ; .There. is,' 

the modern'c^ea'' 

■■ ■■ ■ ify Ay ■ deAA«: f of;: Arivy-' 

: • -: - A 
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vUi not preclude tli^Jord from ap^pifing o^tuft .cptn- 
of pafture, where,, it thfe te^ant^pb^ to 

aflett the latter right; and th^ pf^ of turba^ hia Jbwn 
Ofl^.collateral. Theiord had,:hy the commpn iaiir^::nd . 
right Whatfoever to approvebile right, js founded on ihp 
‘larords of the ftatute pf .W <‘.Alfobe*»: 

caufe many gresdi men ofr^/?g/tf«d, which have en- 
“ fcofFed knights and their freeholders of fmall tene* 
** ments in their gjrcat snanbrs^ have complained that 
** they cannot their profit of the refidue of 

their manors^ as., of waftes, woodsi and pafiureSf 
*' whereas the fame feoiiees have fuficicht pafture, as 
much as belongeth to their tenements; it is provide 4 
•* and granted) chat whenever fuch feoffees do bring an 
«* affize of ftove/ dijff^n for their common of pafture, 
“ and it is knowledged before the .jufticers, that they 
** have as much' paffure as fulficeth to their tenenients, 
and that they have free egrefs and regrefs |rom their 
r* tenement unto the pafture; then let them be con- 
*[ tented therewith^' and they on whom it was com* 
“ plained fliall go quit of as much as they have made 
their profit of their iahds>waiftes, woods^ and 
** paftures.” ,It is inanifejft from the exprcffion ** It is 
<* provided and grinted,** that before this rtatiite the, 
lord had no right to approve at alf. The iftafute of 
tntnjlef the fecohdjli 3 Bd* i.V, 4 P., after reciting ** that 
** by the ftatute q{ it was granted that lords 

might approycj) hotwitl^ianditt^ the contradiction of tiheiir 
tenants/* and •• forafmuch as m mmtion was madi hetiioem 
** nnghhmr and mighUitrs^ maiiy. lords of waftesj- wppds, 
and paftutw, had been/hindered, theretofore by the 
Cotitradiflion of fufficient p^ft 

orders, « that the ftatuW of provided 

the lord and his'tehani^ lhehcef 0 rtii:ip)bnM 

st bjgtween lords 

.HeighbPttf^> fuffi^nt pafture- to - th^ 

■■ ■ tenanid 
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« tcnaiit» an4 neight^uc^ fo tiut the Iot(U of faeh' 

« waftes^ woo<;jfs» end |)aiitttes» may make approvement 
« of the rftfiduc.*' It IS ditHcuit for.tjie JPlahitsIF to cotji* 
tend thatthefe ftatutes made in'adirmance of thd' 
commoii Jaw, when the latter reoitea that lords were 
hindered from approving agaitift neighbours} forafmooh 
as in the former ftatute^no mention was made of that ' 
cafe. Xherefofe itmuft be contluded that thefe ftatotes 
hrd gavjS the right to approve: and if fo, then it is clear 
that the I only tight wbichl they crea'te is to approve 
againft common of paftor^. In the a S7. Lord Ceft 
fsj8» yThronghout ail this ftatute, (of MitianC) pafiurr 
*( and emmunh fqfiumf is named; fo as this ftatute of 
** approvements doth not extend to common of pifehary, 
of tnrbary, of eftovera, or tlje iikci” and in p. 85. 

«* eommdupt fuum fastte mn p^ttmunt, Iltrtby it 

“ appeareth that the lord could not approve by the order 
« of the common law, becauTo^the common idtud out of 
« the whole wafte, and of every part thereof; and yet 
« fee Tr. 6 H. 3 . where the lord approved two acres, 
and left fuificieut, the tenant brought an aiH/e, and 
** th<^fpecialmatter being found, the Plaintiff rf/r/rv/ryj.” 
But whether the right taapprove ibbfifted at common law 
< or pot, at was merely the rlgKl to approve againft com¬ 
mon of pafturoi not dgatnft eSLovets, pifehary, or tur- 
bary. Tor if thefe ftatutes were made in adlrmance of' 
the common law, it mujU^bit inferred that'they together 
delegate all the rights which the lord 'had; for it being 
fpppd tJbat the iiiil; ftatute.had 'Pot faMciently declared 
them, the fecond^lirss .ma^o afterwards to fup-* 

pl^ the ^ehmeycy 5 , yit .the '^tinr ext^ed only to the 
3ri|ht of approver a^ibii cbPipaoP of paRoVi^ < It is laid 
lipVTjnin feveral. cafes that titft lord< bad no, fight to ap- 
at afl befo|e thefe rod. OVo v.*' 

.Cafo Cd^liwpaft fox'digging pits, apd 
uj^opjhc wefMa'hy ^bich he loft'hie' 
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common^ The Pefeiidant ptoaded that He was lord of 
the foil, and dug for coals, doing as little damage 3 $ pof* 
(fble, and leaving fuOicicdt [lafture* WynHham J» Held 
that the lord could not dig-pits in the Oomnfon, into 
which, perhaps, the beaftsof the commoner might fall; 
for the ftatme hnended* another manner of approver, 
namely, by iuclofure; add he fatd that before this fta’* 
tute the lord could not approve at alh In the cafe of 
Fawcett V. Strickland t WUles^ 5 J# S« C. Camyn^ S 7 ®> 
though the ten.int was wrong, becaufo he pulled down 
fhe lord’s fences in order to exerdfe his common of paf- 
ture, fVi/iei C. J. and the Court, were clearly of opinion 
chat the lord could not approve againft common of iur<* 
bary. ff'dUs there fays, <* The common of turbary is 
** quite out of the cafe. For though a lord cannot by 
” vntue of the ftatute of Merton indole and approve 
agalutl common of turbary, yet where there is com- 
« inon of turbary, and common of pafture in the fame 
*< the common of turbary will not hinder the lord 

** from if-clofing againfl. the common of pafturc, for 
“ Jhsy aie iwo diftin^b rights. But if indetid by foch 
*• incIol'uTC this common (of pifebary,) or their cotton 
** of cllovcrs, were affeiied, or,they were •interrupted 
♦* in the enjoyment of either cC thefe rights, they might , 
** cerfaM)ly briiig their acKon, an*d the lord, to be fure, 

<* could not jttftify fudi inclofure in prejudice of tliefs 
rights. And fo may the PliiidtJtT in the prefent cafe, 

” if he be interrupted in his right of turbary; but by his 
« prefcat a£lion he docs not complain of any fuch inter- 
ruption, nor does ho infid upon any fuch matter in h!S 
«» replication,** which WAs, a preferiptiouMn tight of 
a certain meduage and 40 actes of land, for common of 
padure on Blewciijler common, Tdr all commonable cat¬ 
tle levimt and couchant upoD the fame tenements, and 
al& (in the fome rcplicatkwj) commop.of turbaigr in the 
igid wuitc^ for his' neCdhiryTucl to be bhrnf and con* « 

fumed 


X089, 

r 

V, 

OvKusa. 
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1809. 

Grant 


V. 

Gunner. 


famed in the faid tncielfuage, as appurtenant thereto, and 
that the Plaintiff put his cattle, levatit and couchant, on 
his tenements, into tiaiparts/the waflefo inclofedi to cat 
the grafs there growing, and to ufe his common of paf- 
tore, and that the Defendants of their own wrong chafed 
them out. Here the replication did not maintain the 
a^ion, becaufe it did not prove any injury to have been 
done in driving out the Plaintiff’s commonable cattle, 
and the Court gave judgment on the demurrer for the 
Defendant. The caie of Shckejpear v. Peppin, 6 Term 
JRfp. 74 r. was decided upon the authority of Fawcett v. 
Strich/tifid. 'Phat was replevin, and avowry that the place 
where, was inclofed and feparated from Waltun common, 
and was the Defendant’s freehold. The Plaintiff pleaded 
his common of^paffure in right of a cuftomary tenement. 
The replication dated an approver, leaving fufiicient 
common of pafture. The Plaintiff rejoined a cuftom to 
dig fand in the common, as common of pajlure there; and 
the Defendant furrejoined, that there wa^. fuflltient fand 
left; the Plaintiff generally demurred. 'I’l'e judgment 
was for the Defendant, as it feems, becaufe the rejoinder 
w'as theld a departure from the plea: for thib is a plain 
proof that the Court did not confider that the lord could 
, approve againfi: common of turbary, thst if they had, 
they mofl: have faid, whether the Plaiiitlff claims com¬ 
mon of turbary or common of paRure, fincc it is admit¬ 
ted by the pleadings that fufficient of both is left, he 
cannot have hb But Wilks C.J. anxioufly dif- 

tingmflies between the two, that he may prevent the in¬ 
ference that the lord could approve agaiuR right of tur¬ 
bary. In a /«/?. 474. hotdCoke fays, indeed, that by the 
common law the lord might always approve againft any 
^ that had eoiiimon appendant,” and in the cafe ofProhlor 
V. Malloriif i Ro^ Rep, the ffatute of Merton is faid 
to be o^ly tn affirmance of the commen law: but it is 
not to l^difoovered by the report of tliat cafe, how the 
> ' point 
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point aiofe, an4 it feems to be an. extrajudicial difculHon. 
The proof there given, namely, that the writ of admca- 
iurement, qmdhabet plurm anitnqlha quarndtheat in rcfpcft 
of hU Hrank tenemeni:, lay at common law, is not con- 
clulive 5 for it docs not follow that the' writ muft necef- 
farily be fued out only for the purpofe of the lord's ap¬ 
prover : it might lie for lord dr tenant, for the benefit of 
that tenant, or of all, againft any .other tenant who dif- 
proportionately oveiftocked,. No cafe is now extant in 
which it has been held that the lord might apprpvo at 
common law ; the two ftatutes afford .a prefumptlon that 
he could not; and if not, it is quite clear he cannot now 
do it. .But if thofe ffatutes were only in aflirmance of 
the common law, ftUl they give no approver againfb 
common of turbary. An aigumcnt againll the reafon- 
ablenefs of the approver contended for, is to be found in 
the nature of thefe refpe£live common rights. Common 
of pallure is of a thing annually renewing. The num¬ 
ber of acres which will afford in one year fufficient paf- 
ture for the tenants’ cattle, levant and coudiant on a 
particular tenement, will, rommunibus nmnSt afford 
fufficicnt for the fame quantity of cattle in all fub- 
fequent times, fo that if a fuffitjcncy of pafture ( 5 e left 
at the time of the approve!*, (th^ fertility of tlie tenements 
remaining the fame,) it wdll always be a fufiiciency. But 
turbary is an annihilation of the fubje^^mattcr. If peat 
renews, which certainly does not take place in all in- 
ffances, and it is doubtful whether it does m any, it re¬ 
news too flowly to repair the ncctffary confumption. 

Lens Serjt. cenirh. The arguments that have been 
adduced tend only to (hew that the lord’s right to approve 

f * 

has not yet been determined. Bat from the nature of 
the thing and the analogy of the law, it appears that 
there is equally the fame right to approve In the one cafe 
and in the other. WiUes C. J. intimaytetthat the right fab- 

5 fifts. 
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fifts, if properly exei^tfe^ ; far he fay's* the lort!, to be 
** fure, io fu^h caf could not inclofe in prejudice of ihefi 
** rightsi and fo may 'the RlatpiijOT in the prefent cafe, 
{^jjgmceil V. Sirickittjjd^) ^ his ai£lion* if he be in- 
<* tcrrupfcd lb the enjoyment of his common of tur* 
n bary that is*^ if either hia pafture <»r bis turbary be 
injured, by the approver, he may in cither cafe equally 
bring his action. It is very ilrongly to be inferred from 
‘that cafe that the 'right of turbary dots not render the 
inctofafe unlawfol. Ko authority dated proves th^t 
there was no approver at compion law. It is true that 
approver cannot be exercifed by virtue of the ilatute of 
JfferUUt ill any cafe but in that of padure; but though 
that datute drd provided, that if a fuflicieucy were not 
left, the approvement diould be apportioned by the diC- 
Cretioo and oath'of the afilze, 7 JSd. 3. Cj. before which, 
the whole mhd have been laid open, if enough padure 
had not been left, it does not at all follow that there 
was no approver in any other cafes, or before that datute. 
JjOrd CcJ^. 4 87. refers to the cafe in Tr» 6 IL 3. as 

a ^ecifion that there was approver at common hw i and 
(e) in Ftoffer v. Malkriey he faysi for fo are divers cafes 


(a) So Sir Anthaiip FHzherhH 
' C. J*, to hfs readiog on tb^ fta- 
tutee B)>Untu maueri'h indtied 
Sutuejeuge* edit 1767, p. 8. 
** campifmi in dothhiico \ 
** it mild oedts be taken of 
** feldes,* that bs in tyU>»gt or 
** plowing* but it wpltJe be 
♦♦ totiderkande,^* #h^er ibe 
** d^uicyne IkiVdeii'lfb in the 
coinmyn attiong either 
kt IneitE land^* hf ift the feldes 

<*'/ot® ‘ the acnii ‘ to be 

** Aiii^d^4c4dKfy^) anil if 

*•'Jfp&t lltetes of 

** 

( 1.1 I A /t* * t It 


•'in 

it is at the lordes plyafare to 
enciofe them* and :cp them 
“ in tillage or pafture, fo that 
no nother man have com* 
** myn thetcin ” 

And again, p. i 6 - ** As for 
** all crrable iandea* roedower* 
leife* and paftores* the lordys 
** may improue themfeif by 
** courfe bf the common law | 
for the ftatute ipeketh no-* 
♦♦ thing but of waftegroundes.” 

And a^atn* p. 19. ** So it 
<* was of t^etyhie that all the 
** Ufldei* medowes* and paf* 
tiites, lay open and unclofed. 
*•* Abd than wtis theyr ttne- 
' ««inWe€ 
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** in the reign of Hen, 3. which vfti& before th* ftatutes, 
and this appears by the writ ^«w/ pentjittat hahere tan* 
tarn pajluvam : and Lord Bacout Chancellor, particularly 
** agreed with him in all that he faid.” The exprefiion 
in % is not ad vex fe to this pofttlon; for Lord 

Cohe is there fpeaking only of the ftatute of Merton- 
F, N. B. j{io ed, 287. ^lod permittat, H, “ And the 
rule in the regifter is, that the writ of quod pertriitat 
** licth of common of pafture, turbary, pifehary and rea- 
** fonable eftovers.” In z iVilf 59. Cope v. Marjhally it 
is faid arguendo tliat approver was by common law. The 
cafes of Fdweeii v. Strichhuidi and Bhalcfpear v. Pepping 
although they only incidt inally touc hed the point, gene¬ 
rated an opinion in the profelfion that the right of ap¬ 
prover was by the common law, and ij is fo laid down 
by BuUer'^. in 2 fT. /?. 392. ». Duhrley v. Page- It is 
plain, fmee the tcnant*s right is a qualified right, and 
confiifs in a mere permifTion to take his profit, that all 
other ufos of the land which do not interfere therewith, 
are ftill nreferved 10 tlie lord. As to the di{lIn<flion be¬ 
tween the nature of turbary and pafture, that fpecks of 
turf which confifts of the roots of heath and grafs, and 
the other vegetables which grow^ on the furTace, is well 
known to renew within a very fe^w years, and the peai 


18C9. 

Grant 

V. 

CUNNSS.. 




<* meutes moche better cheape 
than they be nnwe,, for the 
moft part of the lurdes 
** haue eiiclofed theyr demeyn - 
landes, and meadowes, and 
« kepc them in feueraltie, fo 
« that theyr tenauotes haiie 00 
“ commyn with them therein.*’ 
(Which implies that they in- 
tercommoned over all the de- 
niefnes,.folongA 3 thcy lay open.) 
And afterwards, ** Moores, 

** hethes, and wades, in lyke 
manner as the herbage of the 
“ townes, for the lord^s te- 

Yox, I, H 


** nantes have comnien in all 
“ fuche out groundcs with their 
** cattel,&c.*’ From tiiefe paf* 
fages it feems that before the in- 
clofure of fuch demefne lands, 
the tenants moft have had com¬ 
mon appendant over fiich de¬ 
mefne lands, as well as over the 
reft of the open lands, meadows, 
-and paflurcs of the townthip 
in which they lay interfperfixf, 
but that nevcrthelcj^ the lord 
might at all times by com-. 
inon law approve bis demefnes 
againft thit fpecks of common. 

h alfa 
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alfo renews, th'ough tfiowly. Bni it i'. unreccfT.ry to 
conftder that, for the queilion upon an approve merit al¬ 
ways is, wliCth.er there were a futricienoy left ai the time 
of the approvement made ; for the tenant iriuO. declare 
upon the afl.iial injury done to himfrdf. 8 lul. 3 39. 
Without confidering whether the fupply will be perpe- 
finl, if to a common intent, and common apprehenfion, 
fuificient is Ufl at the time the approvement, that is 
enough. If tlie fufhcicncy were dilputed, t!ie IDi'fend- 
ants fiiould have taken iilue on it, hut tliey luve admitted 
upon the pleadings, the fufti denoy to fjtisfy tlieir riglits 
ntch as they are i:i relation to this tenement. fCZ>.<w;- 
J. obferved, that the value of tuibary chiclly depended 
upon its contiguity to the mthu.ige, in’t on the fulTicioncy 
nf quantity, and that circumll *nre rendered it txtrenu-ly 
improbable liiat the eomnion )>w fii.auld make the right 
of approver agnnft turbary to th-pcrid on the fulhcicncy.'l 
If the contiguity is drilroy/d, tbit is evidem-e tofuppoit 
the ilTue of infufhei .'iiv'y. tiie value of paflure, aifo, 

ja great meafure dep- nds upon the contiguity. If the 
pjfture l#:ft is fo dilLuit fr 'tn the i< lands that he Is 

damni^ed, that would be evidence to th.ew, that, as to 
him, there w-as r.ot a fullicieiuy left. 


Shepherd Serjt. la reply. Thetc can be no an. 
prover againft turbary, becaufc th-re is no meafure by 
which to try the fufilcivajsy of what islrft. If the tenant 
W'ere not left deflltutc of fuel for the pref-tit winter, a 
jury mud find n picfent fulliciency: but if tlie intlofuxc 
left none for the next winter, it would neverthelcfs be 
an abfolute dc:{lru£lion of the right, not indeed as it was 
to be excrcifed at the moment, bat,of the right as it w’as 
to be exercifed for ever after. So, hi common of pif- 
chary, a partial inclofure would deftroy the right, for the 
commoner could not draw his nit. As to the quod per^ 
fydttaif the exiftcnce of a remedy for the tenant, if he is 
injured, does net at all indicate the extent of his rights, 

it 
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It is not to be inferred from the language of IVillesC*^. 
that he thought there was a right to approve againft tur¬ 
bary. On the conlrary, he f^ys, that probably their 
common of eftoVers may be the better for fuch inclo- 
(ure/* which clearly coiitemplates the tenant’s entry 
to take the wood, notvvith(landing the im hifure- Ilia 
meaning is, that the a£l of the loni is not to he com¬ 
plained of, unlefs it be in derogation of the tcn ujt’s pro¬ 
fit; but here, the lord aflerts his ri^ht to derogate, fo 
as he leaves fulficient i and of thp fulliciency nomeafurc 
can be afligned. 


1809. 

Grant 

t.'. 


Lawrence J* At common law (he lord might per¬ 
haps inclolV againft contmon appendant, which was not 
an exprffs grant,but wascxercifed where the lord granted 
arable land to be held of himfelf; but it does not follow 
that he could approve againft his own grant. Now muft 
not coninson of turbary necefiarily be by grarjl ? 

acc.'l Then Lord C'jke*s exprefli jns are re¬ 
conciled. If there be common of turbary by grant, to 
iilue out of all and every part of the wafte, the lord can¬ 
not, to be fure, in derogation of his own gran/, approve 
againft the right cf tu/.bary. 

Cm', a'.h. V.;/*. 
•» • 

Letts on this day prayed that the cafe might be again 

. > _ 

srgued by Wiliiattis Serjt, for the riaintiff. 

Massfiei.d C. J. We ftiould be happy to hear it 
argued again if there were any hope of new light being 
introduced upon the fubjccl; but no cafe ftnee the 
flatute of Merton is to be found, in wliich it has been 
held that the lord may approve againft the right of com ¬ 
mon of turbary. If the law be not againft the approve,rj 
all the reafoning in the cafe of Fanwtt v. ^irichland is 

Hh?, abfurd,* 
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abfurd. Chief Baron C^fnyn, and all the books, recognize 
Lord Coke's^ doiStrrne witl^out a doubt. Shahefpear v. 
Peppin recognizes the authority of Fatuceit v. Sinck/af/J, 
and that cafe, throughout the whole argument, takes it 
for granted that the law is fo. The univerfatly rcceivcil 
opinion of the profelFion, ever Gnce I have been in the 
law, has been, that there can be no approver agaxnlt 
common of turbary. The argument for the Defendant 
is a very ftrong one, that paflure is a thing annually re¬ 
newing, and that turbary is not. The turf which is 
ufed in ihe neighbourhood from which this cafe comes, 
is the furface of the common, pared off with the heath. 
As to peat, the fubdance of moraffes, which is in feme 
places called turfj there may be a vail quantity in a moor, 
at a didance from'‘home, and a fmalltr quantity near 
home; and it might be very !„onvenient for the lord to 
inclofe that part of the land which lies nearer hornet 
but it would be mondrous, if the lord could compel his 
tenants to go to a great didance, perhaps to the other 
fide of the mountain, to fetch home their fuel. But i< 
is faid the right to approve againd common of turbary, 
may fubiid with the lindtatlon of leaving both fuel 
.*nough and conveinently fituated No one ever heard 
of a plea tha^the lord had left padure, not only fuffi- 
cient, but equally convenient, nor is it neceffary fo to 
plead it. What Lord Coh fays of approving at common 
law agaihft common appendant, is only applicable to 
common of padure. 


Heath J. On tins fide of Wejlminfiet-halt the 
law has always been fo conlidered; and during the 
time I was at tlie bar, 1 have given opinions to that 
, effeft. 


♦ 


Wmkrns 
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iVilliitvis (lifclalming the hope of adilucing any aulho- 
aJiIes to the contrary effect. 

Judgment was gSv^n for the Defendant {a). 


(/■/) Acc. FHzhsrhcrt- Sur- 
17. “ I few, inquhrffiL 
“ eji ittrnm domimts tic rcftduo 
“ hofarum pr:Jt{hrum fcr'ittjt- 
cvtivt dare r-)j/it, ct'I’lanfuni 
“ vtdet Udis dttfiallo vclvcmliti'f 
“ per a/nmin- It is a!fo to be 
“ enqnered, Wliethtr the lordc 
may gyve or felle the rclidue 
“ of his foireti wooden afore* 
" fayed, atul what foclie gyi’te 
o» litle is worth by the yere. 
“ This letter is playtie cnoog!), 
** and as me iVmcih tio doidite 
•l)nt tl'c Irrd may g'ue «n- 
fellc the lelidoc of the fayde 
woddes or waftes. Except 

t/.'iK .! t K'lfj 

elh'J'’> <. Mt.!*’ w'hat Miat pyfl 
or I’aU- wor.ii i; io hi. un- 
dcrlhiiid :n’<i iijMv.veo, 'ind as 
me liie iloiiee or the 

** byour Riri!! be in lykc ca’afe 
as the Im J nioulvl hr.i'.e bsn, 
“ if he had out ayven it nor 
'* f'dd it. Than the lord jtath 
“ improucdhimfclf ofas moche 
woddes and wafles as he can 
** lawfully, and whto be hath 
gyijcn or fold the vefyduc of 
that, he cannot improuc 
** Lynifelf of it. In like maner 


*' the donee nor the byoure can 
“ can nat impr an; them fdfeof 
any part thereof, for they 
can r.it ot in ca better cafe 
“ than he oc v.dujrn they had 

«i u/’ 

And in p. tj., fpeaking of 
approver under the ftaiute of 
I^hnion, he “ Commen 

“ in grofs is, «vl;ere the lord 
h.ilii gfanted by bis dede 
** commen of pallure to a 
“ ftiann'rer. Nowe tlic lord may 
** nat improue hymfelf of any 
“ parc(‘l!.7vr</f.r contrary to his 
^raufff, though there be fuf* 
“ fjcient of commen.And 
in p. ‘’Mo.res- hethes, and 
“ wanes, f'o i'l htke manner 
“ as the liei bage <>t ;hc lovvnes, 
“ for the iord.es tenaunte.s hauc 
'* cumirifa in ail fneh out 
“ "rou!:tir.s with catte!, 

“ bntthi.y fnail blue r-c'-ddct 
“• frovi.es, flit Res, gorlc, feme, 
and fiieh otlicr, luf hy eu^'rt 
*' or els fpa. lul ^ivords in 

his .'.’•arisur,” So timt this 
author mull have cunfidered 
turlciry to come within the rest 
foil of commoti in grofii. 


1809. 
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URCirrHART V* BaRNARD. 


Tfa fhlp lias 
liberty to touch 
9 t a poit, It IS no 
deviation to take 
}tf mercliandizc 
during her al¬ 
lowed (lay there> 
if (he does not by 
means thereof 
exceed the period 
allowed for her 
rentaining there* 
If liberty be 
given to tniioh at 
a port, the con- 
ir. nut Uedning 
for what purpofe, 
but a cnmmuni 
cation hairing 
been mad* to the 
vnderw riter, 
that the (Inp was 
to touch for a 
ptirpofe of trade, 
it (hall be intend" 
ed as a liberty to 
touch for that 
pprpole. 


ws<s an a£lion upon an infurance, made oij 
goods from Maduta to SanfoSf with liberty to touch 
at the de Va'd tilxnds- The ciufe was tricil before 
Mansfield C. J. at the G/o/zA^i//Sittings afttr Ull Tniniy 
term, upon admitTions, which dated that the PlaintiiF 
hid effc£led a former policy to the amount of 1400/* 
upon the fltip De Swgano, and 300/. on her cargo, at 
and from Idfoon to Madeira and Sasitos in S'ulh Jlimri.a^ 
with liberty to change the property at Madeira s that 
Camachot Belfotd and C^*., the owners, by a letter writ¬ 
ten from Lijl^on and addrefltd to the Plaintitt, had rc- 
queded him to “ alter the infurance effedded on the Dt. 
Sanganoy indead o( Madiira to Saniory Mtdinay the 
Cape de Verd I (lands, where Jht would ia*e /<//, and 
** Santosy to the fame amount 011 t!ie brig, and to the 
amount of 1500/. on goods.” In confequence of this 
letter the Plaintiff ptocured to be indorfed on the policy 
a memolhnduni, by whioh, “ in confldcration of one 
guinea per cent.y the underv'riters who figned it, 
<* agrted to jfrrmit the v^flll to touch at pne port in the 
** Cafe de Verd Iflaiwj^, to take in fait.” T’ht Plaintiff 
alfo, focn after, effeiRed the further policy, upon which 
this action was brought, for 1200/. on goods by the De 
Sangatto at md from Aladelra to Sanlos, with liberty to 
touch at the Cape de Verd Iflands. The policy alfo con¬ 
tained liberty to touch and day at any ports or places 
tvhatfoever without being deemed a deviation. The lofs 
the Plaintiff’s intered, and the D.-fendantN fubfeription of 
the policy, were admitted. The (hip failed from Lijhon, 
and took in an additional cargo at Madeiroy from whence 
(ailed, hound for SantQt» In tho couife of the voyage 
, (he 
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file touched at Bona Vijla, one of the Cape de Kf/'ilflandi-j 
where file remained feveral ddys,*and loaded a confider- 
ablc quantity of fait there as, merclundize. The De¬ 
fendant contended that this was equivalent to a ge¬ 
neral trading, and was therefor^ a deviation, which in- 
creafed the rilk and avoided the policy} for tint though 
the rneinorandum indorfed on the former policy 
gave liberty to touch and take in fait, the policy now 
fued on gave only liberty to touch,, not to touch and 
trade, A witneft proved, atid the jury efpeclally found, 
tiiat the ietu'r above mentioned was communicated to 
the agent, who Ggned the policy for the Defendant. It 
was contended that this letter was not admifilble evi- 
videiice, but Mamjieid C. J. received it, and a verdict 
was foujid for the PiaiutitT, wtih liberty to move to fet 
it auJe, and to enter a nonfuit. 

Accordingly, Serjt., having in Mkhadmas term 
laft obtaiual a rule nifiy 

SLephtrd and MarJfjuH Scrjts. on a former day in this 
term fiievved caufe. They contended that v,-hen a ftiip 
is in port, or in any place where fhe may hwfui^ be, the 
taking in a*further cargo wHl not difeharge the under.% 
writers. In tiic cafe of ohetijf Potts, sSfp. <j 6 , Aldr- 
JLill, 2edit. i8S., where the fliip (vas infured, v 5 ith li¬ 
berty to difeharge part of her cargo at Ljjbon, Lord El- 
knbiis-ough C, J. held, intlecd, that this permiflioin did not 
-authorize the taking in any new cargo, and that it was 
a deviation to do fc. And In the cafe of Stitt v. JPardelf, 

J Fd'p. $io. Park, 38S. 6 edit, upon an ihfurance at and 
from Wldfehaven to 5 /. MkkaePs, with liberty for the 
fiilp to touch and ftay at any place or places whatfoever, 
and particularly at Cork, in her paffage out, Lord Kenym 
C. J. held that thofc terms did not Comprehend a liberty 
IP trade. But neither of thdfe cafes ever caine uuder 

H b 4 ^ , 
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the review of the Court, and fo far as they can be fup* 
pofcd to decide that all trading in a port where a (hip 
touches, is a deviation, (for unloading and loading are 
equally adls of trading and deviation), they have lince 
beeh overruled in the Cafe of Rome v. J?#//, i Eoji, 195., 
where they were much confidercd. That cafe underwent 
a very full difcuilion, and the Court there held, that '* If 
** a (hip touch at a port which is allowed, and ftay there 
for any rcafon .which is allowable within the intent 
« and meaning of the policy, and no additional ri(k to 
•* the underwriters be incurred -by her trading there 
during fuch her ftay for an allowed or jiiftifiable 
caufe,” file may take in ** goods without bt ing guilty 
of a deviatton.” In that cafr the lliip wc-nt into 
tar, not under the permilRou to touch and ftay, for it 
w^as out of her cuiirfc, but undi.t a nectllny, through 
want of provifions, which makes the calc iliil the 
flronger. In the cafe of Drifcol v. Pajftmrc^ which is re¬ 
ported in 1 Pull. 200. on other points, th vtflcl 

took in an anchor and cable for the put pofc of 
and fold it: and in an adlion in the Kwtg’t> B.nch, Lord 
Kenyon C. J. held, it avoided the policy j but cui aiioth'*^ 
ailion being b’^ought in this court, Ejrt C J. hfld that it 
did not i and the point was ndVer afterwards mooted. 
The velfel could not 'have touched at thrfe iilmd? 
under the gtneial permiftion which he had to touch 
and (bay, becaufe they were not in the direct courfe of 
her voyage } but the liberty to touch there, brought them 

t in the courfe of her voyage, and flic then was enti-* 
to ftay as long there, and for the fame purpofes, as 
at any other port on her voyage. Nothing therefore in 
the general law of infurance made it unlawful to take on 
board this fait, which has not been found by the jury to 
increafe the riiQc or delay the (hip'’$ departure. The evi¬ 
dence of the letter has not the efte^ of altering or con¬ 
trolling the wtitien contrary (Wd was properly admitted. 

Under- 
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Underwriters are prefumed to be convsrfant with the j8oo, 
pra^ice of the voyage they infure, and it is well under- 
itood, though it was not proved, that the only purpofe 
for which any (hip can touch on thefe iflands, is, to take 
in fait. Since thereiore the veffel mfght under this policy 
touch and ftay there, the taking in goods would be no devia¬ 
tion, becaule the underwriter had notice by the general 
courfe of the trade that the taking in of thofe goods was the 
very purpofe of touching there. But here the letter com¬ 
municated to the underwriter was exprefs notice to him of 
the defign of her touching, and of the practice of the voy¬ 
age, and therefore the conclufion is the more forcible, that 
the Defendant alTcnted to it as part of the rifle infured. 

It would render policies wholly infecure, and occalioa 
great inconvenience to the trade of the country, if the 
taking a finglc additional bale of goods on board, in a 
port where a fhip might lawfully touch, ihould be 
deemed a deviation. ^Mansfield C. J. obferved that the 
* afes of Btitt V. Wardellf and Shertff v. Petts^ wtic cer- 
t u.ily much (haken by the fubfiquent cafe of Ruine v. 

U //, but that neither of them governed the prefeut 
•[ucllion.3 

• 

Btjly centra. The cordmunication of the letter can ^ * 
nuke no difference} for the quctlion meiely is, What 
^vas the contrail between the parties ? And although 
the concealment of any material fa£ls would have vi¬ 
tiated the contra^, on the ground of fraud, it does not 
follow that every fail which is difclofed bei oines parcel 
of tlic contract. But, fccondly, the evidence of this let¬ 
ter was improperly received. Policies muft be governed 
by the fame rules of evidence as other contra^s; and 
parol teftimony is not admiflible to enlarge them* Not 
only does no general ufage fubfift of touching at thefe 
iflands for the purpofes of trade, but It ts evident from 
their Ctuatioo that veflels go thither, not for any pur- 

* II pofes 
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pofcs of trade, but. for the purpofe of taking in provi- 
fions and water only. And the foie clFefl of the liberty 
to touch there was this', that the veffel might Lwfully Lil 
from Madeha with a lefs Rore of water and provifions 
than would fuihce for her whole voyage, in the contem¬ 
plation of taking in a further fupply at the Caps de Verd, 
which, without this claufe, (he could not lawfully take 
in, even at a port ftuated in the courfe of her voyage, 
nnkfs it were either the cullom of the voyage to do fo, 
as-in Sail/bufy y/. ^Townfenf Parkf 6 edit. 411., which i-i 
not found to be the cafe here, or unlcfs the fiap having 
been St.firft completely vidualied for the whole dillance, 
unforefeen circumllances had rendered it nccefl'dry for 
her to get further fupplies j and the Jibeny to ilay, is, 
to ftay fo long $s fliall be ncceiTiry for thefe authorized 
purpofes. And the diftinSion between the liberty to 
touch and flav. ao d ^hc liberty to touch, {lay, and trade, 
t&.ii'that the former claui&’'f4uJrd?'Jilot auihoclze t!ie 
takmg itx of any additional cargo : where that is in¬ 
tended, it is ufual to alk permiffion to touch, ftuy, and 
trade, as in the cafe of Grant v. Paxton^ poft Ti.c 

authc^ities of Slitt v. JVardell^ and Sberijf v. Polij, 
ilrongly fav^r this intespretation of the claul't; \ and the 
^cafs of Bell x. Rains is fo far front overruling, that it 
fupporfs this couflruflion ; h>r it confiders the two for¬ 
mer cafes as law, and proceeds upon the exprefs ground 
that the jury had found that no delay was occafioncJ, 
which h«s not been found in the prefent cafe. {JHanj- 
fMd C. J. The cafe of Srf/r v. Warden did not at all de¬ 
pend upon the words of the policy., Dublin was not a 
port, in the {hip’s. paiTage out, and it was found that (he 
did not flay the longer for difc]iarging her coals. The 
complained of in Slferijf y. Potts did not detain the 
, yc^ci hdlf an hour. lf>..whU& ^ (hip is iiecenarily de- 
. taine^- iii bayhour for a Igwful purpufe, an afl is done, 

•• in (^;..put,thigvoat to,.gargo, whkfcdo^ ' 


9l. 
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not deJajr her, nor in the Icaft degree afFc6i her voyage, 
it feemahard to fay that is a deviation. cannot dilliin-* 
guifb the cafe of Raine v. Bell frohi the others. There 
the (hip took in dollars while (laying in the port for a 
legal purpofe.] 

Cur, adv, vulu 


4§S 
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Mansfield C. J. now delivered the opinion of the 
Court. 

After recapitulating the fa£ls of the cafe, be obferved: 
The queftion which has been made, both at the trial and 
upon the argument, is fimply this, Whether the Blip hav¬ 
ing liberty to touch at the Cope de t^erd iflands, without 
any reafon aBigned for it in the policy, the (laying there 
a little time, and taking in this fait, without any proof 
that the lofs was at all occaConed thereby, is to be con- 
(idered as a trading which vacates the policy, becaufe, as 
it is faid, the memorandum gave only liberty to touch, 
not to touch and trade? It is doubtful, nor can 1 find 
it any where defined, what is the prcxlfe meaning of 
<* liberty to touch,” as coiitradiilinguiBied from the 
meaning of “ liberty to touuli and day.” No cafis de- 
citles thisdlBicuIty, though there hiull he fonfe difference 
between the two phrafes; blit‘rhe tim* of (laying in . 
both inftances is pr-rfectly undefined; and no cafe /le- 
cidcs how long,' or for wlut purpofes, a (hip may Bay 
under the licence of ihefe claufcs. I have been always 
extremely averfe to receive parol evidence to vary or ex¬ 
plain a written contracl; but under the circum(lances 
of this cafe the Court is of opinion that the letter w'as 
admifiible evidence; and that it explains the word 
« touch and fince it was communicated to the under¬ 
writers, they mud have known for what purpofe this 
word was introduced into the policy. They mud have 
known that the (hip was to tra<le there, and vthat the 
policy^contemplated this a^. It was afiumed in the 

coutfe 
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courfc of the nrgument, that the taking in fait was equi- 
valcnt to a.general trading: but that is not foi for the 
purpofes of a general irrading, it might have been ,nccef~ 
fary to unload all the oargo, and canfumc much, time; it 
docs not necelTarily ibllow that much time was confumed 
in taking in fait. It is not therefore to be concluded 
that the libcivy to touch/* authorizes a general trading. 
Among the cafes on this fubje^, which -are all colledicd 
in Parkf 6th ed. 3^8. is that of Stiff v. W^ardeliy which 
has been cited in the argument. Lord Keftyon does not 
there at all dehne what is the meaning of the <« liberty 
** to touch and Clay,” but expreCies his opinion that if 
that breaking bulk had happened at Cork, where the fiiip 
was entitled to touch, inftead of in Duhlin harbour, tlie 
policy would equally have been avoided. But as this 
was a fudden anfwer to a fudden quellion put by the 
Plaintiff's counfel, what would have happened if the fliip 
had gone into Cork, it is not a comment entitled to have 
much weight, as an explanation of the term .iberty 
to touch and flay.” I wiflj his lordfhip had more fully 
Confidered it. In' the cafe of Gregory v, Chrijiie, B. R, 
Trift. 24 Geo. 3. Park, 67., Lord Mansfield C. J. fays, 
“ the* policy in queftion differs from others} becaufe ic 
** contains a permillion tp: trends, as well as to teuck and 
“ fi^y* at any ports ot places, which is not ufual in po- 
Ticies of this nature j for in general they only permit 
“ them to touch and fiay, which words can only be in- 
tended to give a permifiion fo to do if necejfiiy obliges 
“ them** This cannot be the true conClrutSion. The 
claufe is not required for that purpofe 5 for every Chip, 
without any memorandum for that purpofe, has liberty 
fo ^o what is neceffary, in order for the prefetvation of 
tp^cffel and the lives of thofc on board licr 5 as to take 
ih provifions to favc the crew from ftarving, or to pre¬ 


vent her from finking by going into port to be repalredt 
Such a^s/thohgh done withouf the fan^ion of tji^c 
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words, are no deviation. 1 know not, who ^was the au 
thor of that note, and perhaps it may have been incor- 
reiSlly taken. The meaning of thefe words then has never 
been defined. It was truly faid, that if a general cuftom 
had been proved, for (hips from Madeira to Santos to call 
at the Cape de Vird tjlands^ to take in fait, it would have 
been a fulficient anfwer to the objefiion which imputes 
a deviation. Axid upon what principle ? Becaufe, if the 
underwiiters know by the general cuftom of the trade, 
that the touching at thofe iflands is for the purpofe of 
taking in fait, the aflurcd arc entitled to do it. If then 
the underwriter knows the fame thing by means of an 
exprefs communication of the purpofe of touching, % 
which is in this inftance proved to have been made, it is 


1809. 
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the fame thing as if he had notice by the^eneral ufage 
of the trade. He knows then by this letter that the 
was to go to the Cupede Vet-d for lalt. M’he letter is not 
made ufe of to vary, or contradifl the policy; it only 
(hews that the underwriters knew the purpofe oi ipintg 
there \ it therefore (hews that there was no fK viatitufi 
from the courfe of the voyage intended and intured ; 


and this conftrudlion is not at all inconfiilcnt with any 
decided cafe. I do not go into the merits. No doubt 
tht-rtifficulty arofc from a wanrj of preciGon in ire bro¬ 
ker, He thought the firft policy was fufficicntly cleared 
up by the indorfed memorandum, and that after the 
communication to the underwriters, the other policy 
would have the fame efTeff. 


Rule dik’Ijarged. 



tSop. 

If a min bar¬ 
gains for the pur- 
chafe of goods> 
and defires the 
vendor to keep 
th^m in his pof- 
felTion for an 
efpecUl purpofe 
for the vendee, 
and the vendor 
accepts the or¬ 
der, this is a fnffi- 
cient delivery of 
the goods within 
the ftatute of 
frauds. 

It is no objec* 
• lion to a con - 
ftruftive delivery 
of goods, that it 
nrtcr.^,t:.r.*vord8, 

parcel of the pa¬ 
rol contraft of 
fale. 
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EtiSoRE V. Stone. 

fJpHIS was an action brought to recover the price of 
two horfes, which it was contended had been fold to 
the defendant.’ The declaration contained one countj 
upon a bargain and fale, and another upon a fale and 
delivery. Upon the trial of this caufc at the MUdkfex 
fittings in Trinity term laft, before Mansfield C. J., it 
appeared that the Plaintlfi', who l^pt a livery (lable,. and 
dealt in horfes, hiving denaanded 180 guineas for tlicfe, 
the Defendant after offering a lefs price, which was re- 
jetled, at length fent word that ** the horfes were his, 
but that as he had neithtr fervant nor liable, the 
<* PjaintilF muft keep them at livery for him.” The 
Plaintiff*, upon this, removed them out of his file (table 
into another ftable. hens Serjt. for the Defendant con¬ 
tended, that as this was a bargain and fale of goods of 
greater value than icA, a note in writing was necefi'ary 
to be proved, becaufe there was no fufficient delivery.' 
Such a conff:ru£live delivery as this, would not avail, he 
fiid,* to take the cafe put of the ftatute. Mansfield 0 . J. 
was of opinion that ther ; was a fufficient delivery., .ut 
referved the point i and the jury found a verdid for the 
PiainfifF. 

On the following day Lens bbtained a rule nfi to fet 
afide the verdi^ and enter a nonfult, upon the obje£lioti 
abovemehtioned. And on a fubfequent day in the fame 
term 

heJU. S^rjt. fhewed cauf& He contended, ift, that the 
traosfer pf the horfes from the ftable where the Plain* 
tifPs horfes.were expofed to fale, and where thefe at firft 
ilood,^to a livery ftable, where they ftood at the expence 
..and Defendant; was e^uiyalent to an a€lual 

delivery*' 
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t!'livery, lie afu r that linjc hive maintained 

tri.u’cr for tliem, roul if Jjehad died, they would have be* 
longed to his executors. Ti;e delivery w'ss complete, fo 
far as any delivery wni. capable cf taking place, confift- 
ently with the «)ifpofition the I'lefendar.t: chofe to make 
of tltcm. 2.“ If this was not an a£luai delivery, it is 
ciic of tbofe cafes to which the flr.tute of funds does 
not apply, becaufc an aflual delivery is impcfiible: no 
delivery was intended, or could be made here, whheut 
defeating the Defendant’s purpofe of keeping the liorfcs 
at liv“ry with the PlaintllF, and therefore none was 
necefldrv. 

j 


Li f.'s, rsritra. The fintute, in requiring'a delivery, in¬ 
tended lh-^^ there fltould be forne diuin^i Inhllautivc afl# 
rn '.cpendent of the bargain, and capable of proof, to cor* 
Tob >.*ate the pnro! account of tlie bargain. Hut there is 
norl'.ing here fro-n the parol contrafl, to confirm 

d the cT.lv evidersce of the dellvcrv Is the 


liu’ 


of the conlrntT iifelf. In the caf^-s of a f.dljs.rif 

410 ^ 

goods in a warehouf:, c“ of hay, or the like, It has 
d been held that corporal delivery is n-'l nccic-fiary, 
blit iJi.Tt the delivery of the key/ or other t’yrnbolical or 
coofirufV.ve dciivcrv, is fufiicreoi. C/>-/,<■/;v v. 

1 IQ:\. But nothing liere has dene tovv-rds 

?. delivery, except the requeh tlist the hones rnigbt Hand 
hveiy,' therefore the wiiole ftill rctls in pirol. It 
might with equal propriety be contended, that in tlie 
c;nn^:■lon occurrence, where goods are orderr'd in a ftmn, 
pni left till called for, that is a delivery, '[Hmtl' J. ob- 
ferve 1, that if the goods were weighed out, cr meafured, 
that would be a fufiicient dflivery.j The fbrond srgu. 
ntient rcfolved itfelf into the firff. If goods are not cap jble 
of an aflual delivery, a cODflru^llve delivery is 
But in the prefent cafe there is neither an nor a 

jionftruiiryc dcKvcfy. It is materiil that the Defendant 

never 
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never rode thef horfe^, nor exercifed over them any one 
z€t ofowncrfliip j nor has atiy z&l whatever been done 
to confirm the bargaini fince it was made. 

Cur. adv, vult* 

Mansfield C. J. now delivered judgment. 

The obje£iion made to this verdi£t was the want of a 
memorandum in writing of the fale, and of a delivery. 
1 thought at the trial that there was no need of a memo¬ 
randum in writing, becaufc of the direction given, that 
the horfes fhould ftand at livery. iThey were in fa€l: put 
into another (table, but that is wholly immaterial. It 
was afterwards argued that this was not a fufficient de¬ 
livery, but upon confideratiori we think that the horfes 
were completely the horfes of the Defendant, and that 
when they flood at the Plaintiff*s ftables, they were in 
effe^I in the Defendant’s pofl'cfllon. There are many 
cafes of conftruftive delivery, where the price of goods 
may,be recovered on a count for goods fold and delivered, 
^ii|<flead of a count for goods bargained and fold. A 
common cafe is that of goods at a wharfs or in a ware- 
houfi^i w*here the ufual pra£tice is, that the key of the 
warehoufe is delivered, ovt a note is ^ven addrefTed to 
• the wharfinger, who in ccjbnfequence makes ,a new entry 
of the goods in the name of the vendee, although no 
transfer of the local fituation or a£lual poiTcHion takes 
place. Thus in the prefent cafe, after the Defendant 
had faid that the horfes mufl ftand at livery, and the 
Plaintiff had accepted the order, it made no difference 
whether they flood at livery at the vendor’s ftable, or 
whether they had been taken aWay and put in fome other 
ftable. The Plaintiff poffeffed them from that time, not 
as owner of the horfesi but as any other livery ftable 
keeper might have them to keep. Under many events 
it mighty,appear hard, if the Plaintiff (hould not continue 
to have a lien upon the horfes which were in his own 

pofleffioiii 




IN THE FoRTY-NJNTH YeaR OF GEORGE nir 


poflelEoD, fo long as the price remaifled unpaid i but it 
WAS for him to coniideF thAt, before he, made hb agree* 
xnent. After lie had adented to keep the horfes at li¬ 
very, thtly would, on the deceafe of the PlaintifT, have 
become general afl'ets: and fo, if he had become bank, 
lupt, they wottH hav" gone to Ins affignees. The De¬ 
fendant could not have retained them,” although he had 
pot received the ptice. Coni&quently the rule muft be 

Diicharged. 
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Waud V , Wei-i^s. 


F(L 9 


wts an aflion brought upon a ipromil?«)ry note, it an attefting 
Upon the trial before Mnnspeld C. J. at the fittings witnef, ha. fet 
at in ’his term, it appeared that the note had 

been dUi^^ed by a perlon naaied CoHiuSf the fop of a man abp.ncc il ruflR. 
of fortune, who had been rending for a wlhle^l^’J the ci^ntly accounted 
iioufe of the PiaintifF’s atrorney, and in the conr^^^ 
that rehdence had attefted this note in bis'piefence. Inty ur.expeaed- 
The attorney fwore that he had enquired lot btm in ly hi\ebefijbcat- 
N^atiy places within a ycarj^aft, and could not hear of back into an 
him. Another witnef, ftate«|> ’that four days before 
trial he enquired lor Colhns at the l\oufe of hi^ father, juft at the time 
and was informed by hia elder brother, that lie believed ot* the trial, 
him to be in Spaint as he bad fet out fur that country 
about two months before, and had not yet returned. 

Vaughan i^erjt. for the Defendant, contending that the 
abfence of the attefting witnefs was not yet fufii- 
ciently accounted for, the father of Callins was called, 
who Rated that he had received a letter froth his fon^ 
dated Ex days before the trial, informing 

hi pi that his vcflbl bad failed for ’$pmn^ bbt had been 
driven back by ftrefs of weather ^ he expe£led however 
to fail again immediately s at the time cf the hiquirive 
Voh*l. m 11 above 
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above mentioned, the elder brother had not been apptife^ 
of the receipt o(, this letter. Mansftdd C. J.. permitted 
the note to be read, and refufed to referve the point. 
The Plaintiif obtained a vcrdi£l. *■ 


Vaughan now moved that the verdift might be fet 
aiide and a nonfuit entered, t>r that a new trial might be 
had. Prince v. Blachburriy 2 Eajt^ 350. was the fitll cafe 
in which the old rule.was relaxed, and perhaps that cafe 
went tod far, but in the prefent inftance the witiiefs was 
within the reach of procefsi. 

^hc Court mentioned the cafe of Crojhy v. Pi riy^ ante 
364, and held, that if the circumft.mcc of a witnefs 
being abroad difpenfes with the neceffity of producing 
him, there was no pretence for the prefent motion. 
Unqueftionably the Plaintiff’s attorney thought the at- 
teffing witnefs ouc of the reach of ptocefs. to all 

perforisiaii'«^/<j«i/, he was In Spain. “When tlie ,.rtvious 
inquiries were made, the eldcv brother did not know to 
'the contrary, and the father did not at the lime of the 
trial know that his fon had not aflually failed again. 

Rule refufed. 
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Grant v. PAxton. 




♦jpHIS a(E!iion was brought upon-a policy cflfefted upon A policy upon 
goods, by th^ Brmjwicrki.zi intereft might appear; a homeward 
to pay average npon each fpccies of goods, at and from 
C^ina to all or any ports or places whatfpever apd where- aran^frorn'i fo- 
foever in the EaJ IfuIiUt Ptrji^y or eifewherc beyond the reign port of 
Ca/ft! oj Gqod Hepe^ in port* and at fea, in all places, at all loadiag, until the 
times, and in all fcrvices, until the fhip’s fafe arrival at 3*‘"’^** ‘i* 
Landon ; with liberty to feck for, join, and exchange con- Zs Sven- 
voys j beginning the adventure upon the fmU goods and tore upon the 
mefchandi::es ham ihe l:adw^ tlcrc^ on board the yitWSoods from 
Qup China, including the rilk in craft, from the fiiorc 

the fiijp, and to coiittnue ui:t;I tne iaid fiaip, with all port of loading, 
her ordnance, &c. and goods and merchandizes whatfo- and fo Ihould, - 
ever, (huuld be arrived at I^aidcn, including the rilk in 
craft the ll.ip to the fliorc, and upon the g^ods and jjf pj'ould 
merchandizes, until the fame fliould be difcharpls^ and be 

fafeiy ia^ed; and it was It ip dated that it ftiould !)<* held to at-, 

tach only, on the 
, pavticolar cargo 

. t t in at the Srft pori of loading. 

Though the^oruvance wa'j or any pot's and places whatt'oivcr beyond ths 
Cape of Coed Hope, in port, niid^t ic.ii in aU places, at a'! 'inicfi and in all fcrviccs, 
with liberty to proceed to, touch and (lay ^ any ports or pfacts v/hatibever for any 
purpofc whatfoever. 

But upon an infurance on an India voyiT^ out and home, the policy being 
equally exfenfive a.s that above ftated, and containing the additional words, anvl for- 
nvardf and lacH^ards atjia-, until the (hip’s arrival at her Ration of difeharge, 
though it purported Ulcially to be on thegoods, the Com 1 hold it mofi; by 
necedary implication apply to all goods put on board in the cou Jbof the voyage* 
yotwardfi and backwards means from port to port in the coc.-l'c of the voyage 
ijot from to ..4^^ and from, to AWpe. 

Upon an infurance on an EajlIndia voyage, the underwriters are bound to know 
the doprfe of the Eaji India Company^e charter-parties and trade, and that the 
ifhip’s deflinatlon is liable to be ebauged after the policy is c/rbiRed. 

And if the edmpany permit the voyage of a chartered {hip to be altered, thcoeU 
it is at the requeft .and partly for the benefit of the aUnred, tlic akei\.d voyauc eon- 
itinues protc^ed by the policy* ” • 

ri % 


lawful 
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lawful for thet/aiJ Jhip^ Uc. in that voyaj^e to p£0Cee4 
and fail to, and toucli, and (^ay at any porta or placca 
whatfoever, for anf p^pofe whatfoever, without be^ng 
deemed a deviation. The declaration averred that a 
large quantity of goods was loaded on board at Ckitta, to 
be carried on the vqyage infured $ that the Chip faded, 
and proceeded in tlie courfe'bf the faid voyage to Bom* 
hayt and tliat whi|c^|l)c wras there« tlfe fidd goods were 
unloa'dled and taken ,put of the Oiipj and in lien thereof 
otter goods,, while the, flup remained at Bombay in the 
courfe of thts faid voyage, were put on board her, to b® 
carried on the furtwtr profecution of the fmd ejoy^ge % that 
fhe afterwards failed ftfom Bombay iu the further profe- 
cution of the faidvoyage^ and was captured with the faid 
laft mentioned goods on board. This caufe was tried 
before Btansfiet^ C. J. and a fpccial jury, at Guildhall^ 
at the Sittings after Trinity term 1807, The fa£is 
proved were, that the Brun/tuickf of which the Flaiutilf 
was part owner, had, in OBober 1803, chartered in 
the ufual terms of the Eaft /Wio Company charter-partiec, 
for a voyage to Chit^ and back, and on any other fervice 
^ whatfoever, as the faid Company, or any of their go¬ 
vernors, prvfidents, or agents, authorized thereto by the 
', Court'0f DireAors for thej ime being, or any committee 
of the Company, (hodld require or dire£^: that the Ihip 
failed from Chinas with a cargo of tea, fomc part of which 
belonged to the PJaintilT, as his private adventure, and 
-was the fubjc<Si of thfs iiifdranre.'* That (lie (oon after- 
wards fprung a leak, whi^h rendered it ntccHary for her 
to go into ^^i^heVe’fllie''^elivcred the undamaged 

part of l^e company^ g^ils to be carried to Ep^hnd on 
board of tl^ Wwc^l«f and SiiJhn Qqfile^ two Clips winch 
were fhpn ]pn|ftlerO:,and the PUintilT, by permiigon qf 
thp coihpany, ^runiTded his private adventure towards 
Sttglantf by the infured it for that voy. 

«gb by a freCh policy, f^ltfiderwiStas upon which after¬ 
wards 
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Wards paid him for a total lofs ,fu(lained by the cap- 
lure of that fliip In the courfe of 'her homeward 
pafTigek When the Brun/wtcM was repaired, the go¬ 
lf ernot in council at Bombayt upon the application of 
the FlainthF, permitted her to return to the port of 
Canton in China for the purpofe of receiving another 
cargo of tea on account of the company, llipuUting that 
the company fitould not be charged with any expence on 
account of demurrage, deviation or detention, or other 
cods and charges whatever by reafon of the Bnmfaouk 
proceeding to China to take in another^ cargo, but the 
fame fliould be in all refpefls, as if originally laden on 
board the fame (hip in the terms of the charter-party. 
The PlaintilF loaded the Brmfwiik on his own account 
with cotton, and failed for China ; and upon this fecond 
voyage, the (hip was, with her cargo, captured by a Brtmh 
iquadrgn •, and the principal object or this action was to 
recover as for a total lofs upon that event. T<|ie only 
defence important to mention here was, that the fo^otid 
voyage from Bumhay to China Was not within the ter*^ V 
of the policy, which, it was contended, applied only to 
the goods firfl loaded on board in China, for tha> thofe 
goods were to be delivered 2n Condon; although power 
was given to fail with them ajty where; that the policy* 
was fatisfied by the protedlion of the fame goods when 
they were fhifted to the Bridgewater, and did not attach 
upon the good» put on board at Bombay, The Plaintir? 
on the other hand contended that this was the common 
form of India policies^ Und though the infurance 
was expreifed to be from the loading of the /aid goods in 
Chitfa, till the delivery of the /m^ goods at liondon, the 
ufage and underftanding,of ij)e trade was, tliat the riik 
Qiould cover all the trading in the whtde courfe of the 
voyage between the time of losdtng at^ Canton and the 
time of the flbip’s arrival in Lmtdon* The PlainlilTs re¬ 
ferred to the cafe of Grant v. Deke^ur^ which arofe in 

• 1 i ^ , confe* 
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Confcqucnce the bfs of the fame (hip and cargo, bnt 
upon another policy. That was at and from I^endon to 
all parts and places on this fide aiid on the other fide of 
** the Cap& of Godd M^fet forwards afed Backwards, at fea* 
" at all lime^, on iill fervices, and in all ports and jplaces, 
** until the (hip*Sfe fjrfe arrival back ag;ain at her laflfiatioii 
of difch{frjje at jS//it I*w<3//dT Dspifordy ^on goods in the 
•* Bruttjkvich^ ’As: intered iftfght appear, beginning the »d- 
venture frotn the loading thetedf ,on board the faid (hip 
« at (hotfld cOatioae until the faad ftiip with 

** all her ordnattce^^l^itd goods and merchandizes whatfo- 
« ever, fiiould be'arrived as above, and back again at her 
•* laft ftation of difchargs at BfachtoaJlot D^pifard, That 
•* caufe w' 3 s tried at the6*«//i/^ii//fitting^ftcr7V7«;Vy tertn 
“ it3o6 before umftetdG^^^ The defence chiefly relied 
•< OP, was, that the lofs occurred, not upon a voyage per- 
« formed in the, ♦he company, but in 

■ " avoy;*d*=^ “”<^c’f^®^«^hhytheir |pet%Q,tflibt»bidecd,as it ap» 
Vcip^.ared, but at the rtJqueft, and for the foie benefit of the 

TlaintifF. was thereof opinion, that the 

** policy extended to all voyages performed by the Brunj-> 
«,w«r4under the company’s authority, for whofe benefit 
« foeveirthey were undefTta^n^becaufe the owner has no 
"h control over a (hip dufti||g the. time for which it was 
chartered in the^iJ^ Indio company’s fcrvice j and the 

■ ** jury found a v^ifdidl for the plaintiff. 

X/ir/, for the Defendant, in the following term ob- 
** tained a rule if//^vto.fet a^e the verdi^, and to have a 
new trial,' tipoK ^grotthd that there wag no in (lance of 
' «< fneh a reitfdgrade yioyagctjbaviiig ^ken place under an 
/»d!r« char^pattyj and it therefore could not be, 
*• and’Was not wHhiii.,th.e contemplation of the parties to 
«infixre, and that np.twithjflaiiditig (he underwriters might 
<'<'be refponhble updh.^y.Yeyage'p^ by the orders 

** of thc Vowpa**D thoi^h unforefecn at the time pf ef- 
the pbli^yy ’|et that in tbiaiiil^Ge the iatcreR 

A 
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'** of the company in the Clip was fufpanJet! during th6 
** performance of this voyage. MansficldQ. J, obfervcd, 
** that no particular voyage wa% in contempiation; the 
“ infurers engaged by this policy to proteft the Clip in any 
voyage which (hould be undertaken in that part of the 
“ world : this voyage had been undertaken lawfully, and 
** was within the policy; and there was no difference be- 
“ tween the direction and the permiCion of tlatEqfl India 
** company j and he faw no rcafon to take the voyage out 
of the words of fhe policy. Roohe J. f.iid; that if the 
infurers did not like to infure fuch voyages, they might 
“ excepr them in future policies. The cafe was argued 
on a fubfequent clay in that term by 


1809. 

Grast 


V. 

Dr.LACOUR« 


Skepticrd and Be/i for the Plaintiffs, and Lens and 
** Bayley for the Defendants, and the Court 

“ Dlfcharged the Rule.^* 

It was contended for the Plaintiff, that that deci- 
fioa governed the principal cafe. But Mansfuld 
thought that the prefent policy attached only upon t}?-*- 
fpeciSc goods (hipped in China, upon the voyage from 
Chifi.i to L&ndon^ and direfled a nonfuit, with liberty to 
move to enter a verdict for The riainiiff, if the Court 
flieuid be of ppiaiou that hj; ought to recover, 

Be/1 Stvjt. in the enfuing Iiriichae\mas term obtained a 
rule nijt, and the cafe was twice ■ firff in Hil-iry 

term by Bayky Scrjt. for the Defendant, and Shp* 
herd and i^^/^Scrjts. fer the Plaintiff, and again inTrhity 
term in the.fame year by Lens and Marjlsall Srrjts. for 
the D<*fentbnt, and Shepherd and Beji for the PlaJnUff, 
The Deiendant's counfel fir ft infifted,-as they had done 
in the cafe cited, that this voySgelwas riot, covered by the 
policy, becaufe it was not undertaken by the command 
and in the fervice of the Es/l India companyj [but the 
Court clearly held that their former decillon had put that 
qiwftlon at reft; and that the only point here was, wbe- 
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thst this cargo was protc^lcd by the terms < 5 f the policy^. 
The Defendani’s couofdl then difttngulAted this caCs 
from that of Grant v. Deiaiour* There the politfy was 
on a voyage out and homct and upon goods of aU forts § 
and the parties necefla'dly intended to trade in thecourfo 
•f the Voyage, and tKrefore coptentplatcd a change of 
the goods \ ionftqueiuly the polidy applied to aU the goods 
that ihould be Aicceilivdy fhij^d in the coorfe of the 
voyage, and the terms nfed were^Urge enoii^h to embrace 
every pofiible circumllaftce of cargo t therefore though 
every cdrgo of goodb which was put on board within the 
eompafs of that voyage wss held to be covered by the 
policy, no necedity requires the fame conftruflion to be 
applied to this, which differs fo materially from the other, 
that the contraff spakes th^t cafe a ftrong authority for the 
Pefendant. This is an infurance on a (ingle definite 
voyage from China to Lmim^ and upon that voyage only 
was the premium calculated. The infurance attached on 
the fpeeific goods purch^fed in China^ and adhered to 
theftittll their lofsor arrival at Lmffmt in whatever vcfftl 
they mtiiht come. Upon tlie capture of the Brid^twatet 
with tii^fe goods on board, if the Pkititifi could have 
Itown that it was either nrcelTary or prudent to (hift 
imeni to thst veffcl, he mighty have recovered for them on 
this policy, and it ^was wholly unneceffary for him to 
tStOt s fecond. The underwriters who have paid that 
lofs may now recover a contribution from the firlt under¬ 
writers. Piantam&ftr v* Stapier^ :22 G. 3. B. R, 

1 T. R* That was an infurance on any kind of 

goods i» thtl 0»p at sod from MmfiUks to jtfa- 

4 eira at|d sU.fKOrts sn^ places where ahd whatfoever in 
the Bajihfdm^ Slid or elfewhere beyond the Cape 
^ Gecd Hopti from port to port* and from place to place« 
and during her Asy^^aod trade to aU ports and places^ 
iiutU her Cafe arrival baek at her Iidk port of difeharge in 
Franu* The Uxtnt btihg loR oo the outward voyage, . 
r pan 
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pf^rt of the goods was laved, and fotwavded in another 
Chip to the FlalntiiFs' agents at Pondicljerryt who fold 
them, and invelled the proceeds ki Indian prodnce, whicli 
they folpped for Prance by the Pere di Famille, This 
fhip in the courfe of her voyage becoming unfit to pro¬ 
ceed for Europe^ the goods were put on board the Louifn 
Mlhabeiht and were captured in her;*and Lord Man/- 
Jield C. J. only enquired whether the Ihipping to Europe 
was necelTary to the falvage, and what was the beft way 
of getting the money home for the benefit of the infored 
and inforers. And that being done, which was the beft 
that could be done, the underwriters were held liable. 
There the goods were prote^ed even after a fecond 
change of the iliip. It cannot be contended that this 
policy covered both the cargoes at once; for then a 
double tifk would be fufiaiiied for a fiogle premiums 
and fince the policy would Hill proteO; the former adven¬ 
ture, unlrfs nhfolutely difeontinued and loft, it could no4 
by neceflary conrcquence, attach upon the Li^cr cargo. 
Jlut It is not required to (hew that thepolicycodtioued upon 
the original goods, for even if it determined as to them 
when they were unloaded from the Bruufnviclf y^t it did 
not attach on the new cirgc^ The voyagcdniured had a 
commencement, the goo 3 s came a part of the way, and 
the policy attached upon thim ; 'it is therefore fniheient 
to fay, that the voyage being afterwards abaiiduncd, the 
Infurance was at an end. It was eflential here that the 
goods fhould be ftitppcU in China, In the cafe of RchcrU 
fon V. Ftenchf 4 Eaji^ 130., upon a policy at and from 
all, any, or every port and place where and whatfoever 
on the coaft of BraxU» to commence upon the goods 
from the loading thereof, at all> any, or every port and 
place, where and whatfoever, on the cOaft of Braxil^ the 
Court held that it did not extend to goods fbipped here, 
and fent out thither, but that the go^s, to be>prote£l;ed 
by the policy, muft be ftuppjtd ut BtmU Hed^son v. 

Richard/on, 
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Rkhardfony 1 B/.- Rep, 4^3. is another cafe direftly deci- 
five of that poh)t. If the policy attached on the cotton 
fent frona Bombay to Cb^»a, fo would it alfo attach on a 
fecond cargo of tea to; be taken in there in exchange for 
the cotton^ and thus tlhe riik of thefe underwriters might 
be prolonged to every fucceffive cargo that (hould be 

f 

taken in> fo forig as the,timbers of the Brunfvuick could 
be kept together. 

For the Plaintiff it was contended^ that this cargo was 
within the feope of the policy. The underwriters are 
bound' to know the nfual conditions of the charter- 
parties made with the Eaji India Company: according to 
the cuflom of ihcir trade, intermediate voyages of this na¬ 
ture are to be expected, and the aflurcd cannot forefee on 
what ferviee, or ip what voyage the (hip will be empfoyedj 
a change In her deftination may render it expedient for 
him to fhift his cargo, and take other goods on board* 
It is therefore his obje<£t to comprehend in his policy all 
cargoes, that may be put on board at any time during the 
voyage. And he could not eafily exprefs las intention 
more perfectly than the Plaintiff has done here, 'fo in- 


fure foir^any more limited purpofe would be nearly ufe- 
lefsj for if ttie inluranoc fi^iould ceafe as often as the 
'<0ompany, by changing the voyage, Ihoukl render a change 
of cargo expedient, fo often would the owner find it 
Bcceftary to cflfe£l: another infurance on his new cargo, 
and he never could be fecurc of its continuance. The 
Defendant undoubtedly meant by the terms of this po¬ 
licy, that the rift; to which he bound himfeif Ihoultl fijift 
from thift .SOp*!® originally fiiipped, to any others that 
''miglut* Hterwards be put on board, fo as to infurc the 
Plaintiff's property in all events that could poffibly hap¬ 
pen on the voy^i^j from thfc time of loading the firft 
goods on board until he fbould ceafe to have 

any gooda^on board* the flilp whiffh was failing under the 
company's ordeia^ li^kher of the parties could intend 
,• ■ " . ■ R-’. • that 
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Ihat \i this chinge happenedj which .was a probable 
event, the firft goods fliould be carried round the whole 
protra^led voyage. Moft kinds pf goods are deteriorated 
by remaining long on board a fliip. If the ftilp’s defti- 
nation is altered, the moft advantageous method for the 
to purfue is to fiiip the original goods by fome 
,f^pr {hip diredly . for But .unJefs ncceflity 

^mpels him to change the Ihip, the infurance ceaies as 
to thofe goods j and he muft. cffe£l: a new policy on their 
homeward voyage. It is therefore reafpnable that the 
original policy (hould attach on;;the goods which are fab- 
ftituted. The cafes which have been cited are by no 
means applicabic here} in allot ihsm the voyage was 
flder the control of the party infured: the dlftinfcioa 
^een policies on tiie Eaft trade and all others, 
^ that in the former ihe voyage is not under the control 
of the party infured. Grant v. Dglscaur was determined 
upon the nature of the voyage, not on the expredions 
ufed in the policy; and this cafe muft be decided upon 
the fame principle. The only diiterence, even in form, 
between the two policies, is, that the former was upoiT a 
voyage out and home, and contained tlie words for- 
wards and backwards hut they were not material to 
that dccifion. They are cotitained only in policies fii 
voyages out and home, and^merely mean once outwards 
and once homewards •, that is, that the afiured is to have 
the like liberty of deviation in returning (tom India as he 
had in going thither. They do not relate to any inter¬ 
mediate voyage, as Lord Mamfahl C, J. held in tlie cafe 
of Gregory v. Chriftie, i Parkf 6 edit, 6o. That was an 
infurance “ from London to Madras apd CUna^ with 
liberty to touch, ftay, and trade at any ports or places 
*< whatfoever.’* The fliip Was fent upon two interme¬ 
diate voyages from Madras Xo Bengal for rice, and on the 
fecond voyage was Ioft«> - The liberty to touch, ftay, 
and trade could not exteiid to places o^t of the courfe of 

her 
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liftl* voyage, an<^ Lord Mtfuj^eld did not decide it open 
thofe words, “biv upon the courre and ofage of the Moj^ 
India trade, urhich tlie icnderwritera are bound to notice* 
Ii> ^at policy. the worda forwards and backwards,” 
were not contained. ’Onna and LoAdm and Bhchwatl 


are meniloned Jn the rerpe£tWe polieret only to denote, 
by the time of the (hip's firft loadh)g, and iiUimate dif* 
charge, (notofM* cargo, bok from the company’s fer* 
vice,) the Inception and determination of the ri(k; they 
moe not mentjojqttd to deinu the good» upon which the 
>i(k ihail attach* If the ^licy had been effe£ked in the 
fame terms upon the (hip, indead of gqpds, this pofuion 
copld not be doubted fof a moment. The Defendant’s 
argument th|ic the goods mu(i be put on board at Chiuop 
extends fo far as to fay, that if the Plaintiff had put on 
board in China a private adventure intended for 
not for landm% the rilk,yrpuld not have attached, beeaufe 
they would pot be goods from China to London ; thougli 
it is admitted that if the China goods had been retained 
on board, the Chip might be difpatched on any length of 
fcltvlcc without vacating the policy. No ftrefs is to be 
laid upon the expreflTton ** faU goods,” as identifying 
the fubj^^ oftihe rUk. 1 $. m^ans fuch goods ^ Cliall be 
bo^rd at the time of lors.*That word Vae ufed in 


Grant v. lldafour^ and o'ceu^d in almoft every policy ? yet 
in Grant v. and in every cafe, iwhere liberty is 

given to topcb, (lay, and trade, or the voyage infured is 
out and ho^, the parties muft certainly contemplate a 
change of the 'goods k for ther$t never was a fpeculation 
to fend out goods, in oyder to bring them home again. 
In the ^fe of jthe Chip ’puraf the goods were fent home 
by anothet finp, i^i^anre it wa|t the bed pt^HbUs thing for 
sdhn be^dit of the owners, the vefiehbeing loft j but here 
does not appeat ^why the ftrft; goods were fent home 
by the Srid^ifttfater^nf why they tp^ht not hltve proceeded 
on board the ikU ocoeiftry to impugn 

that 
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that cafe, fpr it does not govern this;«Hnce there the 
voyage was not changed, as it ia here j qnd it is not inw ^ 
material, that this infurance is upon goods tti the Brunf* 
*imck$ and on board that fiitip mail theffubje<St of it be 
fotxnd throughout the riik, unlefs ahfolute necetHty inter* 
vene to excufe the fhiftiqg of the cargo to another veiTel: 
here therefore ihc policy continues on the altered yoy- 
age, and attaches on witatever goods may put on 
board the Brunfwkk* Xt is not' true that the voyage may 
lall as long as the (hip endures, for the underwriters 
may know by the charter*partyj of which they are pre* 
fumed to be conufant, the beginning and termination of 
the fhip*s fervice. In R&btrtfon v. Bnnch it was only 
decided that the policy does not attach on goods laden 
before the lhip*s arrival at the>port of igception, but tio 
cafe proves that the policy will not embrace goods laden 
ac a fubfequent period of the vogage. 

^ O/r, adit, vuU, 


iSop, 

Gravtt 


V. 

Paxton^ 


MANsriELi) C, J. now delivered the opinion of the 
Court, 

After 0:;iting the declaration and the fa£ts of |^e cafe, 
he procee^d:-*No re^fon Wasvgiven, or it lead none 
appeared upon the evidence, whj the Bruufwick did ndf 
proceed dirc^riy to Lendon, alid why t]ie Plaintiff did not 
reiltip hi«> own goods for jtiaadoa on board of her. The 
^aOl only was proved* that the Baji India compary fent 
the Brunfivuh to Cantont not for their own benefit, but 
the PlaintlfF applied to them thut he might go to Canton 
with an adventure blf bb Own, and permiflion was granted 
him upon the terms '’that the company fliuuld take in 
goods for themfelves at' Caufon^ but that they (houtd pav 
no part of the freight oTn the outward vopgc from Bo.n- 
bay thither. On this voyage the Brttftfmck was takv,n. 
The PlaintitF firft fued iOoiacour upon a polic^ eftVcled 
dp ^6 whole voyage out Ehd sdut in that oaufc 
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&n Hrgumcpt was ufed with confiderabic eiFc€k, that th« 
company, who^ had 'been very indulgent to* the Plaintiff 
in permitting him to ut^deitake this voyage, would pro** 
bahiy have bcendefs (o, if thfey had confidercd the confe** 
qucnce j for they would thereby raife the price of infar* 
ance againfl themfelves, fince the underwriters would 
not hereafter infure at the ufual premium, a voyage, 
which mightjby the favour of the: company to the captain, 
be prolonged beyond the full end of the twelve months 
j next after the time fufiidtent for the voyage which was 
hr(t contemplated. But it was impolBble not to fay that 
the Plaintiff muft recover upon that policy. The words 
of it were nioft extenfive. It was on goods, laden in 
Ltndon^ and to Continue on the fame goods, which, Hte** 
rally • taken, wdpfd be abfurd, bccaufc goods are taken 
out for the putpofis of 'trading and barter, not to be 
brought home again in fpecie. The policy was at and 
from Jjmiant to all parts and places on this fide, and on 
the Other .'fide of :the Cape of Good HopSy forwards and 
backwardS; at fea,* at all times, en all fervices, and in all 
ports and places, until the Blip’s fafe arrival back again 
at her llation of difeharge at Blackmail or Deptfirdy 
iipo.n any kilid of gbodsrin iht^Brnnfmh'hy beginning the 
Adventure upon-the^// giSods from the loading thereof on 
board the ;faid (h?p at London, and fo fiiould continue. 
ThcGoart held thfit thefe words, though literally apply** 
..ing only to .the gOjCids laden m London^ rnufl be intended 
to apply tp any goods brought back tol.ondon, though they 
were not the fame goods* Confctjticntly, under that policy, 
the cslptalh had a right to trade with his Outfit, as often 
as he would/and the Ihfutance attached upon any goods 
which he might acquire iti the cotirfe of his trading, and 
endeavour to^ biing back to But in this cafe 

the words rery materially differ. The policy is upon 
goods atfahd from China to all or any ports or places 
whatfoever and m the Mnf Indhsy dr 

.. -‘.V clftwhere 
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elfewhere beyond the Cape of Good fIope,»\n port, and at 
fea, in all places, at all times, and in aU fcrviccs, until 
the fafe arrival at Lmdonjt not at the lajt place of 
difcharge, an expreflion which was in hhe former cafe 
relied on for the Plaintiff, as indicating that the fliip was 
to difcharge her cargo more than once; beginning the 
adventure upon the faid goods from the loading thc/eof 
on board the fatd fliip at Chlna^ until the faid Chip, 
and goods and merchandizes, &c« (hall be arrived at Lon>- 
dotu Taking the words of this policy, nothing can be 
clearer, than that the goods iofured by it are the goods 
to be put on board at ChinOf and not elfewhere, on the 
voyage from China to London, r But inafmuch as the 
company may employ the while under their hire* 
in any fervice, the words to all oi^ any places, in 
port and at fea, in all places, at all times, and in all 
fervices," are inferted, to the intent that although the 
Blip (houtd be ufed as a fliip of war, or in whatfoever 
employment (he might be, or whitherfoever the company 
ihould feud her, ftill the policy ihould cover thefe goods. 
The company, it is true, fend back the Brunf%mch on 
another voyage, but this circumffance does not aher the 
words of the policy, or enlarge rfie infuraneC. It might 
alter the cfte£f of the policy, if there were any cuffom oF 
the trade to warrant it; but nbt only n^me fuch is found, 
bnt it is difaffirmed by the very circumftanccsof this cafe, 
which (hew that the turning out of thefe goods at Bom* 
hay was owing to the interpdfition of an extraordinary 
accident. It never, was in the contemplation of the un* 
dcrwiiters, or of any man, that a (hip once laden with 
tea, a vary valuable cargo, would be unloaded, and em¬ 
ployed in war, or feme, other trade. If then there is no 
cuftom of the trade, there is nothing to altar the plain, 
fair, grammatical fenfe of the words. In the other 
policy the words ** backwards and forwards at fta,” had 
coufiderable force. The Plaintift'/s counfcl in this cafe 

contended 
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contendtd that according to a dufam of Lord Mansj^eltj^ 
thofe wQrd« mfant only from JKur'>p( to Afta^ and from 
to Europe* But this is a moft unnatural intcrprcta* 
tion: the words backwards and forwards at 
mud mean from port to port. It was faid by Lord Manf* 
^eld in the cafe of Gregory v» ChtiflUf that fince the prac¬ 
tice had ceafed of inCuriog both the outwani and home¬ 
ward-bound voyage in one polky, the word^ ** backwards 
and forwards*^ had c^(ed to be^^inferted, but in the cafo 
eif Salvador v. Ifopkins^ 3 Burr. 1707* the tnfurance was 
at and from Bengal^ to any ports or places where and 
whatfoerer in the Indiest China, Perfia, or clfc- 

** where beyond the Cape of Good Hope, forwards and 
•* iaetwards, and during her (lay at each place, until her 
“ arrival at Lsnfon,^ There the words mull have had the 
meaning attributed to them in Grant v. Dtlacour, that is, 
from port to port, not from Europe to A/ia. This dif- 
cu0ton no further concerns the prefrnt tjueftion, than to 
Blew that the cafev>f Grant v. Dilacour docs not govern 
this. The diftin^on between them Is, that there, by 
necefTaty conftru£lIon, all the goods, which might be ac- 
qulred^by trading in the pourfc of the voyage, were pro- 
te^cd 1 ^ tire policy: mtluf» cafe the infurance Is on no¬ 
thing but the goods laden in China, and it> to continue on 
(hepa until the arrival of thbfe goods at Loftdon. On the 
true conftru^lon of this inftrument therefore, we muR 
pronounce that die troyage from Bombay to Canton was 
not within the meaning of the policy, nor the loft goods 
covered h by this' iufuraoce} confequently, the rule 
snuft be 

PIfeharged,, 



IN THB FoRTT-NHITH YbIR OF GEORGE in. 


477 


1809. 


f 

Buckjlakd and Others, AIEgnees, v* Hewsams* 

« i . 

'J’HIS was an action for goo4$ foW, and money had 
and recei?ed, broughf bj the aihgneea of a ban^upt. 
Upon the trial before hot^ Ef^enborw^J^ C. J. at the laft 
Surry Lammar AiBaes, it jsppearod .that the qommlffien 
of bankrupt purponed^to tfTae upon the'^petitiop of 
land only; the petitioning j^reditor*s debt aiofo upon a 
bond given to Bmkland and D(wkh<i Jpintlyf Lord 
ElUnhorotigh inclined in favour*of the obje^h>t>>. thinking 
the petitioning creditor's debt muft be inch an one on 
which the creditor cotdd fucceed in an a^too at law i 
but he permitted the caufe to proceed, and a verdi^ waa 
found for the PlainttflT* * 


Fei. 9 . 

r 

A cottiQiidlon 
of bankrupt can* 
not btffapported 
on the petition of 
one only of two 
pattneratowbom 
a Joint debt is 
due* 


Ef^ Serjt. having on a former day in this term ob« 

tained a rule ni^ to fee adde this verdi^, and enter a ver* * 

*• 

di£l for the Defendant, 

¥ 

Shepherd Ser|c. now fliewed caufe, upbn the ground 
that both the bond given to the Chineellor atiihthe afli-* 

” • ‘f* 

davit lodged at the bankrupt olEce, (for it was not the 
pradice to lodge a forma! petition for the commiflion^ 
were in the name of BueVand'wd VfwN&ck, though* exe¬ 
cuted and iigned by Buekland only, and that the commtf- 
fion purported to iiTue on the petition of Buchiand alone, 
through a miilake committed in the bankrupt ofiice, which 
the Chancellor would immediately redify \ fo that if the 
Piatnid^a were put to try the caufe again, they would 
then be able to 0iew ^ood title* Buehland alone, was, 
he contended, fuch a creditor, upon whofe petition she 
commilBon might be fuppotted. It wad not necedary 
that he Ihould be a foie cfcdil^* 

Voi. I. K k The 



478 







V. 

KiwfAMS. 


JFeh. 10* 


The Court will 
aot amend a rc‘ 
coveryby infert- 
ing the name of 
the hufband of a 
vouchee who is a 
feme covert* 



Cases m hiLart term 

Cwri Iiel^ that it was a general rule, that tite 
debt mud be a legal debt, and it mud there-fore appear 
that all the partners to y\^hom it is due> coticur in the 
proceeding, 'rh^ very^ words of the datute sGeo. 2 * 
e. 30.^ 23. very ptopetly require that the Tingle debt of 
the ‘creditor> or of two or more perfons, being partners, 
petitioners for the^^commi^on^ do amount to the Turn of 
100/.' . If a debt were due to fix partners, it would 

be- mod' unreafonable if one of them might fue out a 
comtnilfion of bankruptcy, agatnd the will of the other 
five. ' • •- ■ ' - 

Rule abfolute:> 

JBeJi for the Defendant. 


Parsons, Deittahdatit. Abbot, Tenant. KNionf 
and Others, Vouchees. 


jpOUR of five tenants in tail, having fold their intcred 
to the fifth, the five Tulfered a recovery, in which one 
of them, AajtKitigbti a fema covert, was vouched with- 
ffat her hulhand EtnighC he was a party 

to the deed to make a tenarib to the pracipe. The tenant 
a'ppeated at bat in the lad Michaelmas term: the officer 
thenj and' the Court afterwards, upon a motion at bar, 
thought that the recovery could not be permitted to pafs, 
wnlefs were included in it. 


Hhepherd Serjt* now moved that the hufband might be 
included in the recovery, and vdliched, and that his ac<« 
knWledgment might be taken* The parties could not 
»n this cafe fufief a new teeoyery, becatife one of theni 
was finco-dead. . 




9 





41P. 


tbA^isA ft ot CEOSGE ttt, 

The Court enquited of i^j^^^rdf whetikr'he cite 
dny precedent in fupport this itpptication;^ aod^findtn|^ 
he could not, ditched him to afeerutn what pra^icC 
had been in cafes. They-nbfjfrved, that- if lad; 
precedent cqttld be. found, the reeoverjr might p?.fs as to 
the other vouchees^ exelftding Knigki 
hand, ahd a new recovety might be fuffered ptthe eftate 
of them Only. No precedent being found, it; was ordered 
that the recovery fliould pafs as to all the parttesj except 
Ann Knighi^ and that her name Ihould he llf uek out of 
the feveral wriu and procefs. 



Mucklow V , May.* 

^^JpHIS was an a^liqn for money had and received, 
brought by the allignees of Royland a bankrupt, to 
tecover back a fum of money which had bcco prjid in 
difeharge of a bill drawn by him on the Bth of JPehnnry, 
UpoTj t};e trial of this, caufe at the fittings after lail Jkit 
ckaalmus term, before Mansfield C. J., a W'itnefs who 
was a nurfc in Royland a firttily^ft jted that en tnc otb of 
her‘raafter g ive* her .a general order to deny 
him. Eyre, a creditor, callcH on*ihat day, and enqqired 
for Royland\ the witnefs told him he was not at home^ 
but would be there foon. The witnefs could not at the 
time of the trial pofitlvely fay whetner Royhnd was at 
that time at home or not. Eyre left ^ord that he Wanted 
to fee him, and went to a public houfe at a fmall dif* 
tanc);^ where in two minutes;^vy(3ffd\€ame to him. Eyre 
alked ** why he denied Mmfelf F lie need hot be afraid of 
** him:” to which iF<^y/<sf«^/atl^we^:ed,’:'*,^^ ara-not afrdldl 
of you i but I am afraHipf .held a bill 

againft him. Another wknefgi ftated^ that h« «had ac- 

■. (^ompaukd 


1809. 

tiiiiiyiji II 

^pAasOJIS 

-v.. 

Atior* 


Eeh, to. 

If A trader gives 
a general order 
toJ>e denied, and 
is denied to a 
creditor, it is a 
beginning to keep 
houfe, though he 
immediately 
overtakes him,, 
and fays he was 
not afraid of him. 
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1809. eompinted JSjKr#'to^che,hoiif«|||p| JEUyland five or fix days 
prevtoua jto the srtli* at arhicH time the fame nurfe denied 
^bow MamjStId C* J. thought^ th«l to eonftitute an 

of bimfcrtt|>tcyt<'tii»tc «»oft be t ddtiial wkh^eiew to de- 
j^ay the particalar creditor who caHed} that in thb cafe 
there was indeed an order for a general denial, hut that 
Jl^nd had clearly no intention to delay 4Sjire, 
therefore diredhed & nonfiijt*, 

, having ohEtained ? rule «i/l to fet afide 

the noofttit, and have a' new tiial, upon the ground 
that of bankruptcy had been fo^ieinly proved, 

a * 

and F^utgkan Ser}ts. now fhewed caufe. They 
contended that ft* was not only neceiTary that the Plain* 
tifi^-ihottld be deobd, but that he fliould be denied by 
foaia one to whom he had gWeh adthority to deny him. 
If any weight bdne td the tcfiimony of the wltnefs who 
ftated thAt-JSjfi called add was denied before the 9th, 
yrf, there oeitidlnl^ was no proof of any authority given 
to the nurfe before that time.' They admitted, that if a 
gehirind v«ld<{r'to dddy bad been given before the 9th, and 
hdd b^Vdenidd «n dojnife^pettce, it would have been 
h oompleteadl of bankvdp'tey. But this cannot truly be 
laid VO'dtnount to a denial, on account of the qualifica- 
tion krbifch ^ss. ad^ed,^ that he would be at home in a 
few- tninateh did not even appear that Rowland was 
In fBie hodle at tlMi timb of the denial or if he w-as, he 
'wasdenldd fo'^yht^Hy miRake, .This was atmoft an 
4 [^utvpcaX'tU^t^dMsd it*ls cx|^f»dd'by the circumfiance of 
R^Ad hnfl^iattll^gcdog to In the cafe of*0/* 
jtfiT.jR. ijiK iwfikh hr a very ilrong decU 
.Ih^upon thbibi^dly Hc'b'kdinitted that an equivocal 
ntR may be enplsiflbd* ttk :^be of Qarrtu s* JUiouitf 
it %tratlejrjti^.gqnne^led hlmfclf with his 

accnana 
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account booka in hts garjrct^ an^ ^ call|$d>/an4 

aiked his wife for ^motiey, but did net enquire for t£e 
trader himfelf^ it wks Id ^ tad; of bankruptcy* ^ has 
never yet been determined that fuch a4raxifad;ion at,th^ 
U an a<£i of bankruptcy* 


4«* 


l 80 o. 

Modai.0^ 

o> 

Mar* 


Shepherii Serjt; in iuppbrt df ^e rule, A general <»r* 
der was given to deny the bankniq>t to all creditors: a pai^ 
ticular creditor called^ ^nd iwrss,dewed $ and though the 
bankrupt would not have been denied to that creditor^ if 
he had recoUedtkd htniy yet a's' he was dennld to lilni» 
there was fuiScient evidence of a general bcglnysiog to 
keep houfe» in order to dcUy his UreditorSt inafmuch as 
chat particular creditor vras thereby delayed. The afk 
of bankruptcy opce completOi cannot die purged in tins 
cafCf any more than that mentioned \yf $uUirJ, in Col* 
keit V. Fre 0 man\ ther^ the trader did mean tj>be denied^ 
but did not know that hi low be was committing an a4t 
of tankrupccy. An equivocal is» when it Is ambign<r 
ous for what purpofe the denial is given % as if a njpn 
were employed in drcHing him0^1f> or at his meals s that 
naay be explained; but here it is clear that tl^gte was a 
general ord^r to deny {or*tho purpoCe olMelayiqg his 
creditors, and » fabf«quent plrtjAl revocAtion of the 
neral order. But the bankrupt is bound by what he has 
once uttered. U ndt, within what time may the original 
order be rcviked? if it .might be revoked wiUwn tw® 
minutes, why might il.not he within feVen hoars ? If he 
had followed the'tfiUdito^, and overtsken htift within a 
few yards of the hdu^^^<h«i‘'had enn been wtthid hear* 
ing of the deniali'aod hsid Wfdaim^d, *< X aih at home,** 
it would have been touthild' If ^bli fimuldkout bUHjeei^ed 
an aa of bankruptcy^itnniU^gtye bm'd^s kn opportunity 
to play with ads of baidlr^t&^s for they will gire orders 
to be generally deniedi atod ’^Ul'ftl ^ll hack .jfich of the 

|C k 3 ; creditors . 
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creditors that cobe, of whom they are not afraid, ftill 
availing themfelvds agatuft iithera of the protefliioa which 
th^y'deriiviB fron^ {jhc general denial. * 

MANsriELS C, J. It is diiHcult to draw the line be¬ 
tween two minutes and two hours. But here it waa 
never kit to the jury to fay whether the denial was on 
the ^ch, or on the preceding Tburfda^ op which the other 
wttnefs wbq aocompamed ftated the t>cCtiTrence to 
have taken place. The Court is therefore' of opinion 
that'there ought to' bef a new trial in order to identify 
iKe'day, and that no bther evidence ihould be given but 
Inch as relatos to that'point. 

Rule abfolute(o)* 


(a) This cafe was again tried at the fittings in Tri- 
9$ij term lad before Man^M C. J.» when it appeared 
that the general order preceded the denial, and that both 
rgitnefiea clehrly alluded to the fame tianfa^tion j and 
the ju^ believing the witnefs who fixed it either to the 
4th or«|the 5th of Fehruont found a verdkt for the 
‘RMatifTs.'' *” ■ " 

t' ' >' 

i f 

%?SevP'.*i|i the fame term moved fora new^trial, 
upon the ground that this was no a£l of bankruptcy, for 
the reafons above aifigned, 

Maksvisi^d C. J. Qn a former occafion the Court 
was of opinion that this was an a^ of bankruptcy. The 
bankiup.! in efied^ admitted that he was at home at the 
tipae, for when Eyrg taxed him lyith it, he did not deny 
it s only fai<(, ** I was afi^d of fiW/* This was a 
general order to deny to ,aU creditors, without any ex- 
l^ptioa of If l>e bad |»ids deny me to otliers, 
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** but do not deny me to JSyrt,** it might have been dif¬ 
ferent, SuppoCe he had not g^ne orer to the public 
houfe to Jiyre, would not there have been a dear ad; 
of bankruptcy ^ And if ib» how coull his going thither 
purge it ? 




hlVCKLOW 


V. 

May* 


• » 

Heath J* He challenged with being at }iome 

and does not deny it^ but accounts for it, by afligning 
the reafon. 


JUawrence J. When a petfon gives a general order« 
you mult colled: what was his intention at the time of 
giving that order. It is not enovigh to fay, that if hc 
afterwards recolleds tliat he imy truft; a particular per- 
fon, he has therefore committed no ad: of bankruptcy. 
That does not alter the original order. If there had 
been any limitation of the order given to the woman, it 
might be diOerentt 

CtiAMURF. J. It makes no difference, in my opinion, 
that afur tiie bankrupt was denied, he came to £yn 
and faid, « if I had recolleded you, I fhouldjiavc cx- 
« cepted you out of the genaral order.** * It is equally 
a beginning to keep houfe. * , ^ 

The Cou)t refufed to grant the Rule* 


Kk 4 







n* 


. &e<[om7 «• 
fnended 1»; in^ 
feitln|farettt> * 
ctar|^ eipIi^IIumI' 
long, been Uf}«te 4 
;aa bfi«t^cdin tbe 
lud by imijby of 


Britt, ^ Smi^i HPenant. Pokey- 

wootj Bart. 

t 

« 

^XiATTON Sarjt. Ixa 4 upon d ^rmer day ftioved that 
thia recovery might he amended by mferting the^ 
words, ** and the annual rent of two hundred pounds 
iduihg out of the fcite of the late moiiaftery of Wtji 
'MAlingi and out of the manor'of MaUingi - 

Btjfi MaUingt and other lands,*' upon fta'yment of the 
additional tine, if any, at (he altenation otiice, and aU 
other ttfual and cuilomary tines. *I%e circumftancea 
were, that this rent-charge had been piirchafed 150 years 
fincc by tfaac Hoheywood, out of whofe lands it iflued, 
and appeared to have been conveyed to a trutiee for 
him: but, it had been treated in rabfequent conveyances 
and dirpotitions of the property, as being merged by 
unity of potieilion* The vouchee had recently futiered 
SfNcoyery of the lands out of which it ilTued, without 
malnng'sny mention of this tent. And the conveyancer 
who,<;ximiinfd the title, ha^ objedled that this rent did 
by the recovery. The deed to make a tenant 
to the precipe' was fuf&ciei^ly comprehentive to include 
th^, as it conveyed ** alt the manors, tenements, heredi- 
3»d real eftate whEtf6«yer, of which the 
vouchee was feifed in tail, or for any other eftate/* 
and^trwas fwjorn that if this Vim was not merged, he 
'wge of an eftate-tail in it. 

^4 . tm m 

todktime to end upon this day,' 

Mfm^d the amendment. 



TMH Fo»TX-WIHTH YbAIL OB m, 


xSop* 


Qa]i4VB9 V* SioKtSj 

VHMPHERD Serjt. hid obtained* on behalf of the 
Defendant, a rule ^ to fet afide the writ of trefpaf$ 
^uart elaufum fregitt ^nd the fubfequent proceediifga 
thereupon, and to veftore the i0ues which htd been le* 
vied under a d^ringat idued while the Defendant was 
gbroad, and out of the jutifdidiiQn of the Court, and that 
the Plaintifl^ might pay the cods of the application. He 
had moved this upon an affidavit of the Defy!ndant*s 
wife, that the Defendant, who was the captain’s lleward 
on board an Eajl Indiamant bad failed for the EaJ! Indies 
nine months before, and was expected return in a few 
months, and that the FUintifT knew him lO be abfenc 
from the kingdom, when he gave the deponent credit 
for the goods urbtch were the fubje^ of the a^ion, and 
yvhen he caufed the procefs to be iiTued. 


JFeb, XI. 

If a PUinttflr 
fues a Befendanl 
who is out of the 
country, for a 
debt contraAed 
here by hh wife 
in his abfence, 
and proceeds by 
dijlringas, the 
Court will order 
the iffiitts to he 
reftoredfSod fet 
afide that writ* 


Beft Serjt. now fhewcd caufc. The circumftance of 
the Defendant’s being out of the realm is no ground to 
|et afide the prrit, which^ is* the commencdhtent of the ^ 
a£lion j nor ought it to a(Fe£t fliq difiringaSt fued out ifl 
order to compel aq appearance, which the fame pei^ons 
who now apply might with equal cafe have entered for 
fhe Defendant. The fummons was ferved at the De¬ 
fendant’s dweUtng*hoafe, and in the cafe of Staines v«. 
Jehamett x B$/, ^ PulL 200. the Court held that was 
Sufficient fervice in the Defendant’s abfence, to warrant 
the diftringas and levy. In, 3 Bo/* 55 * Pid!, 254* M^rlty v* 
Stfombomf the Court fan^lioned a difirefs made upon 
partnerlhip property to compel the appearance of two of 
the partners who were abroad. Where perfonal fervice 
^ not neceffiiry, as in this mode of proceedings it Is not 

itregalar 
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irregular to proceed, to the X>e£endaot*s abfence from the 
kingdom: this is iefs opprefitve than the proceeding to 
oudawry under the feme chrcumftances, which it is tti 
every day’s prli^icc to do. iXtawremeJ, If I am not 
millaken, 1 have feen precedents of adioiis againU; per* 
fons for outlawing thofe whom they knew to be out of 
thp country. It is a prafUce contrary to all principles of 
juftice. The outlawry too may be reveifed at any time 
when the Defendant comes in.] 

t&hep^erd Serjt, contrh* The procefs by gringos may 
not be improper where it is not known at the time of the 
commencement of the fult, that the Defendant is out of 
the country; but here, not only is that clearly fworn to, 
but it alfo appears that the debt was contradled in his 
abfence, and without his knowledge; and before he re* 
turns this procefs by difiringas may confume all his pro* 
perty. ^^The cafe firft cited is diftinguilhable, becaufe the 
Defendant bad given a bau-bood j but perhaps that cafe 
jnight be fitly reconfidered. In the other cafe, the part* 
net refiding at home was the reprefentative of the whole 
houfsi^ 

» . ' 

€ » 

^ Mansvibld C. J. ,The credit having been given to 
the wife after the hufba^d’s departure render!> this a 
cafe of peculiar hardfiiip, but it moft not be underftood 
that the Court lays down a general rule, that a man 
leaving at ius departure debts in this country, and effeffa 
alfo, the creditor may not in fome cafes difirain; but 
that is ndt the cafe here. And although the wife might 
perhaps appear for her huiband in this cafe, the action 
might in another cafe be broughe to recover a debt which 
Ibe was unae<|tta!ttted with. ^ This procefs is ruinous to 
thefe poor perfons,^ The therefore muft be fet 

afide> aSd ^O^qdk reftpN^d• |t doee not ap|ieariioiv 

«' <' 1 4k • .< '' ' l< < «1 lIlA 




in THE I)or.ty-nintu Year OF GEORGE III. 
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the quart claufum fregit can be prejudicial to the Defend¬ 
ant } therefore that may (land. And as th|i pra^ice has 
prevailed, the Court will not granocofle. . 

Rule abfolote to fet afiUe the writ of 
dijiringasy and to i-eturn the i0Ues 
which had been levied. 


^^7 


1809. 


Grsavgs 


V. 

SroKJea. 


GtTRl^BY V, HaRDBNBERO. 


/■w. n. 


‘prAUGHAN Serjt. had obtiined in this indance a 
rule fimilar to that dated in the preceding cafe^ 
The Defendant was, at the time of the p/ocefs, detained 
a prifoner in Paris ; he had during his confinement car> 
ried on trade in London by the agency of his wife, to 
whom he had fent a general power of attorney} 'Und the 
debt was contra^ed by her; but (lie died about fevea 
months before this application, which was made by the 
Defendant’^ fider, u ho had lived with the wife , Hie hatf 
po power of attorney. 

# ^ 

Be/l Serjt. Ihewed caahU Undoes not appear that th* 
PiaintifF knew at the time of tile levy, tj|iat the Defeticfaut 
was abroad. The perfon who conduces his trade and 
obtains credit for him in England may enter an appear¬ 
ance for him. 


APUmtTlfwbc 
did not know 
at the time of 
givinp'cre<lit,ttaat 
the Defendant 
was out of the 
realm, may pro¬ 
ceed, notwith- 
O’lndinghts.ab- 
fence, tu compel 
an <ippcnance bf 
Jnh ,} J ti . 

So, if the De¬ 
fendant, I eliding 
abroad, t in iL son 
trade in 


Vaughan in fupport of the rule. The Plaintid' does 
not deny his belief, but only his knowledge qf the De* 
ffiendant’s abfence. This cenainW funounts to the gene¬ 
ral queilion, which was difeufiVd in the cafes of Ztaimt 
V- Johannoty and IVe^tr v. MaenHinarUf Trin, 32,0^17,3. 
Jmp*FraSl. C, B» i\Bd^ 61^^ The procefs Uy diftrefs 
Uiounded upon the fuppofition that tlte Defendant is 

g»at, I 
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f $ 09 * of i^n^oiikv ffS thii co«rt* But 

^ ■' ^ It pei^r^n k in coiiUiSript, 

him*, It cannbt 4« 
«''^t] 90 Q$ at a tJafeniwult 
IaII;|ilMe’of^bd(Ie ibill a Plaintiff to take from 

1^ «U that Ihe hm t«l thtf* Wl^': thia ta a dangeroul 
' ppyttva a0tiavi<ltoi^4^h|l^,,ij( neceffarj, and a proflU 

' gtte ‘man may ^haU t^e prdtefe the court to Iny 
' ateat. 


3WAi?«in«tttC.3j. W^Jsi^thx^tjS^r.'to do if he 
candOt ufe this proceia f The ^Defendant carries on trade 
^ this country^ although he is ahfenti and the perfont 
arho fupply^h^ matt^ats for hls^tradci and by means of 
which be mak^ hk ptdfit," cinnot u4thoui this method 
obtalii pat|n^t for a fingle article. It is the Defend- 
ani;*i» <iin »ohW Uxaf he hak dbf an attorney empowered 
id this country; upon the deceafe of the 
foj^er> he ought tnifaotly to^Kave appointed another* 
Idsny trai^rs who do notmfid^' in England have houfes 
"^^^^^jb^ii^OOndufked by agents* who cannot be fued 
t therej^e up other methpd ^han this of compellinj' 

thea<tp W t^eir debtr. prcfcnt is as fair, a i^ftt 

'as call bolmsgined fo^'tifing the procefsj, if this abomi- 
fj[|||me prjSj^o pb^aUpwedj^O fobfift j an4 we muft either 
mf th^c can' b^op pjro^^ag^htff any man who » out 
of 0/ fab^ipn ^ in th^^pref^nt inftaoge. ‘ ^. 



ri^^on 


fi»?« howiwr iit tt 
** pOBoiplM 


whip4 
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which » in othefi: thete,/i£ the Defetu}a|Kt ie abroad^ 1869^. 
jpic Pkintiff muft proceed to- outIa#ry aga^ hiWi» and * 

' when he conies home, he mky j^evciii the oatiili^rvy and ' ‘ 
have Ills goods reftorad. ■ , f . * . RAanaamw* 

I 

bt , 

tb 

« 

TUft Court ordered that the fnm of yi/. which had been 
levied, ihoidd be impoonded ttH the neat term, ia order; 
that no further difirmgai jmight be necedary, and 

Difcbarged the’RutCb 



t 

The King v. The late SheriiF o£ X.onx>ok. In th^ 
Cafe of JoNias v, BnoADitHiGHT. 


' • ^ ^ , 

ALLlNGHAMt a fliexifF’s ofhcipE, arretted the Pe- The Plaintiff, 
fendant, who paid him money to wdUch^e the at the defire of 
debt and cofts. No bail-bond was taken# On the iptK 
of November t the Plaintiff obtained a rule for an attach- force an attach- 
ment, which he fued out, returnable on the' 94 th, butMuent Inthcfirft 
did not then ferve it. On that day the olEcer ackoow* »ttftance,andceu 
Udged to the PlaintiflTs attoropy, that he had rteel'^d 
th^deht aodcotts, and ropeatcAy promifed .payment, ^eriff for the 
upon which thd FUtntiiPs attomey-forbore to lodge the debt and cofts; 
attachment in the tticriff*a oiRtiir. On the 3 d of Prrem- 
her he applied-to the fecondaries,' tO' pay the debt and j^fy^argedby^the 
cotts, who informed him that application would be made indulgence given 
to Affwgham*s fureties, and upon his making a fecond to the officer. 


application on Hie 34 th' of Jamtatft the. fecondariea in¬ 
formed him, that the^,)couid not recover againft the fare- 


• ties of Aiitngbam ^otil the Court had decided that the 
ihexiff was liable to the Plailitiff, and thef then, for tho 
firfl: time, faid that the Plaintiff had dond wrohg in giy- 
2i^ trodit to Ai^ghant, as'he had b^n fhfpeoded'from 
hh employment ever finee tho 19th of Jbiiv^ber* Upon 
this the Hiliitiff vn4«- 

Shepherd 
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1809- 


The Kiiid 


V. 

The Sheriff of 
Lohdum. 


Sheplerd Scij^, having on a former day obtained a rultf 
titfi to fct it ai|ie» upon the ground that the Plaintiff, by 
etvinir time to the o£5per. had difchafged tlie fiieriff from 
hialiaWrny* 


Serjt.' tio^ (hewed caufe. There i« no pretence 
' for this application: the Plaintiff might in the bft term 
have commenced an a^ton for an efcape againd the 
flieriff, on account" of hib neglc£^ to take a b«U-bontl; 
and under" thofe circumftahees the Court lias always re- 
fufed to relieve the fherifl*. Reftyr* Sheriff ofBurryf 7 T. 
Rep. 239. He was apprifed from the beginning by the 
rules that were fetved on him th{*t the PhintifF meant to 
refoTt to him : and in no cafe h is the ftieriff been re-* 
Jieved after notice of the tranfa^lions which p »fs between 
the Plaintiff and the officer. The omifli^n, of which he 
complains, to enfored the attaenraent at rii'* eaiheft mo» 
ment, w'as a favour to him ; or if there be any laches in 
this cafe, it is for a very few days only j and if the fltc- 
riff (hould prevail in this application, it will not here- 
'^nfter be fafe to give him a fiiigJe hour’s indulgence. 
There is no cafe where a lets interval than three or (our 
montlfc hac been hcld/ufficient to difcharge the fiieriff. 
,Xn Rea V. Ferrlng^ 3 tsf*PulL 151., the interval was 
from the 19th of Novembeg to the 9th of March^ and 
even there the Court would not relievo the fiieriff, but 
upon his affigning the officer’s bond to the Plaintiff, that 
he might proceed againff the fureties* 

Bhepfnrd^^yt^ ia fuppoit of the rule. The attach* 
ment, which the PUwtilf ,a* the defire of the officer for¬ 
bore to enforce, is no notice to the fiieriff, aud this cafe 
therefore cotnei^ WilKwi the principle of that which has 
.’been cited,' altltpugh tho^iiuteyval was not fo long* 
. From tN 49^ of to the 3d of December the 

Pontiff ^ ond having accommo- 
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49 * 


dated the (lierifF’s officer with time, he cannot aftemrarda 
refott to the ffieriffi • * 

Mansfield C. J. Since I have* fat In Ihis coorti the 
Dieriffi In one or two Inftances, has been lield to be dif* 
charged. But thefe have been cafes where the Plaintiffi 
hy neglecting to proceed againft the iherlfF, has given him 
reafon to fuppofe that the matter was adjufted and fet- 
tled^y and where the time has been much longer than 
from November to March, But here the officer having 
taken no baiI-*bond» receives the debt and cofts, which 
he had no right to do; the Plaintiff*s attorney applies 
to the office, and all that palTed there was for the beneht 
of the fhcriff. He talks at that time of getting the 
money from AlUngham*^ fureties, not even pretending 
he was difcharged. * 

Imwrfnck J. The fheriff ought to lay a foundation 
for this rule, by fatisfying the court upon affidavits that 
he was prejutin < by the delay: nothing of that fort ap • 
pears. Here too the interval is only a few days. 

Rule dU>.harged. 


X^op, 

\ ■ . 1 ^ 11 . 1.11 . t 

The iCtuo 

V. 

The Sheriff of 

J^OMDOK. 




Day V, Edwards, 


r,b. rj. 


^11 IS aClion was brought to recover the amount of iJpon ftttinu 
repairs, goods, and money, alleged to have been otm- 

done and furnilhed at Covots by the Plain^ff, who was a permitted 
fhlp-builder and agent, upon aodfbr the ufeof a fhipbc* Defondant to pay 
longing to the Defendant, by the order of the captain, money to the 
The Defendant, who re&ded in Monimutf^re, and had* ^ * 

not feen the repairs, knowing that Something muff be with coftsof the 

; • aSion up to that 

tSm^ and ordered that the Plaintiff’s further proeecifing fhoald be at tlie perH of 
the iubfequcnt coAs* 

due. 



4ii«i tifion Ibe exeett« 

^ SI. 4<^o/* The Defendant 

^ to have a nd^ wrR 

“f ‘“w* '¥«»•'**' 

jVTw.—»W«1» eooMtirted the 
(i^^f 6«)^‘^(£t<mf«t *hfclllt<«d not lie Wi^ 


jikd^^ity^to oontraa ea behalf 
Deli^dMt 4lieyefore wae i^ot 

I'll j*_\_ 


ad^io^d hit 
day In thit te) 


wwjy ••> i>u*» a^tnle that thtd fum of 

|,^ipy j(^dck^«i^ltiOf the declarationi and that 

."|[h,ca|e ^e Thi^Wj«M4ift^ accept thereof* with thie 

but ihould proceed fo#v 

|bei|ip^j|i^£able to cofts» nnlefs he 

i ;|K^0^>he 300/.9 and alfo that 
«•_ 


V This 1 > « mottoa 



fet iiStm be 

fj^ ^^to'^ti^adoeed 


Ltm' 
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Zm/ and sitjtfc ni|n WmexeJjr tSop, 

the fame effipi* if 5t}ke |erml^ «e , * !r y *" 

this ranment lo ihoue^^ihtft^jwlj^ 

•*» .««..' / •>- 


4^5 


J^AtolELD C, J. ' WSl^ti 

it extends to tofts already JS<^|h' j& ^tali^tftvii , 
cleariy cbtltled to retain. 'BA in ^ 


of the jcoA, and his tnft«'4o^tlk A moment* it is 
reafonable that the coftA iMf^eafter td Aherue ihoald( abi^h 
the event of Ac Biai]^y^tore«Ti^^^i^/ this 
alteration^'; 


*' j * 

i » 


* I ► 

' .X 


‘' rule Was msfde abfAufe, 


Dhkt V. , Fa. ,,. 

*' /S*"* ?f v*' *'' ♦• '*’ ** 

^jNSLt>U^ Serjt. had on a ferd^df da^ A»tai^ed k-tnle u Defeudtnt 
Mt/i to dtfeharge the Defendant onf of coftody as to the in coAodv etn- 
Plaintiff's Aiit in this a^dW^d toli& al5d| the Jn^ierjlpcijiy ploy an attorney 
*“ ^y and final judgment, atiii the*]>ro<^^^had,the'rUn7 ^oTpofe of put- 
for irrf gularitjfi with cofts. This rule obtained ou afit- tins i" de« 

^ ft. o ^ ^ ^ -m - Iftfjsw ft{* a4 merlin 1*41 A 



detain hts liberty^ procUi4d^aY|femlS^ji^oii'hi$ ba* fuSIcient* 

half 'terms t^f accommodstloa fo thb’l^laiittiffi^si.ultoruey. 
virho rejplled^ tfia> fid bdiiig'''on1y in bnfihe^* 
could give ho dceifiih^8mf#er^tbtti!; Wbenhe nbirvrrot^?' 
to htf'cHent 1^ would n^rit^oif i^ Wet^.' The 
sfltVfttleod nAredWWh^WiJ^, 
propoftdv catdfed bn>a4ttii^e3^td ih bsU ibove 
for thdClifendattl, and to give |nS|ifi€atio» % but 

Pafmrt was no otherwiib regained or eon^rtmd in die * 

, Oaufer ThePlaiatilPs 0OceH-t(ig ^lAm this 

circumftance that was'j^e'aUomey fia caufe, 

Voi.f* V .Lh ' delivered 



HI 
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* 1 . i 

1609* delivered to hSm li< deda^'Atbn; which he immediately 
* returned^ Wijp a letteir, oui'that this firoceeding 

p wj« iriegii^ti anyjl 't^at tlKo’^decktation ought to have 

lUa&irAx^ heeii ^^>|^rir94er* Id corifcquc»co-%f the 

/Rlamttdr^l^yli^/c^hted^h^'d^^ a declaratmtl before 
, ttiie cod of Helctideftt hecime fuper« 

^ iSNlb<d»lc» end b he made to a Judge at 

d^^hers foif hw ^ch^e. '*^Th« PJaJntiflF ddtvetcd a 
"^dtclarition to ha ouftody, and after that 

appl^catid^, pfocle4i(d to |b^l lodgment* and charged 
the Dcfei^i^t ia'mcecnttd^^hdi wj|a |ben detained in 
the^W%eri!F f!|H W fome 

< 4 h 4 VPlaitt^.> 


fcWf 


} 

'*'Zmx Setjt. ^ihtWtd cz^^y He contended^ that as 
Had notleV'Of pdttiog in bail, the dclivcty ^ 
-'OL the dedatatidn m him ^as fulBcieut: hot 




.Tit CM'hcld Q^etwiCtf aad made tlie 

a ^ 

* 

Rule abfolntc, 


‘'' k fnpporl of th<||^le. 
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4 P 5 


I Sop, 


Roberts u Karr 


ij- 


rpHlS WAS an a^lon of tretpai^ for^rcaldiig and en- Abattalin Its 
^ tcting the Pbintiflr ♦$ dofc, and deft roving bis fence, ?«* ' 

and two plants of iv^, ihtu growing,* STbere^^As alfo dfoontigaity. 
a count for an injury done to a waft of the Plair.tiiT'^ in Abuttals are not 
a dififrent place, by infertiog rafters into if. The De- general to ba 
fendant pleaded to the firft caufc of a^ion ferorai picas, 
in none of which did be claim any int^rOft in the place fcrlption of abut- 
where dw trofp^fs was committed, ami the only tvro tai8befacii,tbat, 
pleas ncceffary to be mentioned, were, the 'fourth, ftat- 
iOg a way of neceOity, from a highway called Lane^ S'e wlurof\L 
over the place io queftfon to the DefeudaniN dwelling' premifes, and in* 
houfej and the 5 th, ft&ting that a fodtway p»fl«d over 
the opiate in qutftiort-, The caufe v^as twice tried j firft tlLt 

bvfore Hmthi, at the L&mmett afhats tl'cy, when accooDt, the deed 
the iffues upon both thefe pleas were found for the Piai»»- is npt merely 
tilF, and all the other i0ue» for thcj>rffcttdar>t j apd again fjS®”^*/^***^**® 
before Lord SUfiihreugh C. J. at the Sluny J^ltannas a£- to the 

lizes i8c8, when the ftrft 06 tUefe iflUes was found for defeription, 
the Plaintiff, but the fe^Sot^l, and the iffye oi^hc bft which maybe 
count, for the Defendant* The faa« whfch appeared 
in evidence, were, that'iV««, Semg the owner of 4 fielff, ^ * 

converted it to building ground, ai»d laid out a flroct amount to agrant 
called EaJ Xaiw?, running from eaft to weft, and ano:hcr de-' 

called Camden-JlruU p'‘fiSog out of the former, and run- ‘ * 

ning from fouth to north: at the angle formed by the ^ granted to 
iaterfcaion of the north fide of JUne with the /r.iandofon- 

tqvitl width, 

defcribedal abutting on a toad bu hi* own (<^1. It abutted in tl.c^ broadeft^ part 
on the road, but in the parraweft JMWt a oanrow ftrip of thcgnntoi’s land inter- 
veoed between the road and the premifes graoted, lUld ihat the grantor and 
thofr claiming from him werecohduded friwa* pmventing the grantee to come oat 

Into the road over thia flip of laud* ' t_ • 

The Court wUl not giant a new trial on aceount of a »erd»ri: bejrt|r agamft cv - 
dcoces whore the dsmageftto be recow* jtl wOuW not tjcc«d five pounds, 

hi R ' weftcni. 
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[;5 eaCt<^^( 


}li|e of the e^tilirn 
» it^ <0 it* ^t\»«tf<i 
^tir Cbi tlj»<i\t|te 

Wflf ihe^ei^^»r4e 




tf ’ ** ^' 


>>.» . ijw'* ' 






V, 

KAtXi 


elanili&ii thataJritftfrc»mekSi^t were 

to pftfs t and ttie dre^ l!iW^fetMHn^d;^.84'Ve»fcx^ttt^<^aR4'.' 
the money paid^ 1l%Ts <ii^d^'w^^ot prodee^ in eVl« 
dence till the recor>i,ii^h ‘ XJpon^e knd thus demifed 
JCwg etched a h^uTeVthe front 'tb Caw- 

detfjir^, and ftooSPiO 9 ^\\pxi ^\rden 

wall. BeHr^ri 'thirty ;#fcd iwty other houfea were 
eredied id thd’ faoe linei ea{eddiflg'to;the northward, 
and fronting iti front of mofti or 
all of which the ptoprie^w iodofcd ai»{iioia!!l couift of 'tBe 
depth of fo\ii''Je*tifi» indiel*^ JPng indofed in front 
of hie own hosfe «' limUar court, .^nd* aUb the piece ''of 
^ ground'granted him'hy the Interlined.'bcwcM^t $ and 
planted it, and Icept it inclofbd about eighteen yean. About 
two years before the Coovmencement of this a^ibn, Cm* 
pigfti demifed to the Befendant that part of his ^nd 
which was dirtded fi:n'm||^re0daeat’the northern end} 
and the De/endant Mt' a^oafe .on e:^- 


order to make Ihe entVanee^^ his'Hqnfe bvef'fhe 
-of land'wfdqh had hndoibdr 'ind‘;^hkh intercepted^' 
his accefs tdhls'hijfnth m that^ fi<ie,'he j^tpot^d the fbncOii' 
of if, 
eoool.. 


dened^wass glwefthe ftrip pf 
hhid^ng along dndd^'thd wy*'' 

■fiii-a aH'-. 


1 .« 
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iBog* 

Kobprts 


V. 

Kakr. 


there to prote£|U from the cartiages rand that perfims 
had walked th<i*e. • And a furvcyor of the roadi gave 
evidence that h« had odce caufed the ground within the 
pofta to be pared? as being a public foot-way; but on the 
fecond trial PraU^ being duly releafed[| ftated that he 
had originally intended to referve that fpace of ground 
all along under the wall for the purpofe of putting on it 
building materials, and had put Up the pofts to prevent 
nufanqes; and it was alfo provGd> that in the fame year 
in which ik/flg built his houfe, Complgnlft having cccalioii 
to open a door through the eaftern wall of his garden 
into Camdtn ftretft afked and obtained of Pratt permif* 
fion to have a paHage over this (Irip of land, into the 
xo^d; and a door-way was accordingly made. Some 
other witneiTcs %Hb ftaied that this land never was a pirt 
of the highway. 

Lord ElUnb&rough C. J. upon the fecond trial, w'as of 
opinion, that if CpmpigfiPs land had been fold by Pratt 
evprcLly for ihe^purpofc of building a houfe iherton^ 
yhere would have been a way of neceihty: but it did not 
appear that fuch was the cafe: and he therefore thought 
that there was no fuch way: for clearly a man could 
not by ills dun adt create a way of necefitty: the quef- 
\ion tiierefore wasu ^h^ther there was a footway ufed 
bycthe public upop the Utip of land in queition, Tlie 
word abtfttifig did indeed, in its ftridt fenie. Imply conti¬ 
guity i bpt it was not neccifary that the contiguity fhould 
continue along the whole length of the land granted; 
the expreiBon might be explained by evidence of the 
ufer of chUr premifes % and as they abutted on the road 
for the length of the boufe^ that fatUhed the defeription. 
He thought that if the land had been dedicated to the 
public, it was equally the highway, whether the deed 
metuipned It to be fuch or^ not $ and if it was not ufed 
ns a hij^wiys the deed would not make it fuch i and he 

inftanced 
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» 

Inil^inced the green iWard which in" m^iy places inter* 
venc8 between the highway, and fields| which are de** 
fcrtbed in deeds as abuttuig on *the highway. l£e alfo 
dire£le4 the jury that the PtiintliFiwas eothled to 
a verdi^ upon the laQ: count ot the deciacationy up* 
on the evidence given by one witnefsi ,a furveyor, who , 
gave his opin’oii tliat the wall was danugcd to Jthe 
amount of four or Hve pounds, by infening raftcxs 
therein. 


tSop. 

IgoaVATS 

v> 


t V 

Stjtphtrd and Befif Serjts., for the Plaintiff- in fliewmg 
ctufe agaifid the firh; rule for a new trial, and in fuppoit 
of the fecond rule, contended, that the deed was only 
evideiice of the flatc of the land m quedion. It w|S 
not therefore to be concluded betweeii^hc parries, that 
this land was the new road, btemfe the balance of evi« 
dence was weighty in proof th«t the land 9‘djacent to 
the garden w*aU in the part where the premifes were 
contracted to a narrower dimenfion, was not the f6ot* 
prftli, nor had been dedicated to the public; for it wa# 
equally improbable that the courts inclofed in front of 
the houfes for the whole le^ngth of Cmiden-ftr^it were 
the public footwiy, wlricl^they'lnuft be, if the fuppofed 
path were continued northwafil% in a right line, or, 
(which muft otherwife be fujftjofed,) that the footWay, 
which, when it firft leaves Ksft Lane^ for aSfcertain dif- 
taucc paffes on the outfide of the forty-one feet fix inches 
occupied by Compigt^'i houfe, fliould then beml inwards 
to the kft, and follow the recefs of tl^e wall within tt:e 
pofts for fu ftiort a Idhgth as thirty yards* and fbould, at 
the end of that fpace* be again btpught back to the ori¬ 
ginal line. But fuppofiug that the dtferiptifto in thj$ 
deed was more than evidence, and was of the nature of 
a grant, yet it was not n* »*cflhrv that, in order to fitisfy 
this defeription, the land conveyed ihould abut on a 

li I 4 pobU« 
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pobtic'^d -tU it one hiwdKd and 

^ twVyity-ontcon¬ 
tiguity* R&l U Tui^Vient any part n£ <(be pre-^ 
iiiir«s^1tbut|Q(t: land fer o£ ^ namclfi^ 

fo 4ke tif 'Cm^g^*s hnn£a «^tcnd[ed» tbe^ 

\premUe8 ( 3 id in^faiSt ii 1 |)n^ 'ojEi tbd tuad. Or* if thn 
. de^ inuft be tinderttnod as aCEbrtitig eliat every part 
of the length of the prerntfes ahni^ on the taadi yet 
abottat did not aisrbya nnd neeelTarlly imply codtigutcy. 
A cloib ina)r'hepiopetfy defcribelt ae abutting oh a high- 
ivay, tdthbiilh* ro 4 d rntts tn the middle of a 

wide^greea iVatd* ghd that'too in calbs inhere the green 
fvrard eanoot by any impTication be parcel of the clofc 
, granted, becaufe irdoes not belong to the grantor, but 
; i^p^cel of the;vafte belonghtg* fo the io|d of the ma¬ 
nor: yet 4t ie^a good defcrtpttoii. Here too the foil. 
!;granted was, jst the cijfmt o£the faJe*' diftinifitly bounded' 
^ by z.mUi Whkti d$4ffifm#{the implied grant tbq 
lanil .tvEthoutdhe wall* Od the laft count at kail the 

<!PhdQ^()r Wfs clearly entitled to a verdifl. 

< • » 

' . c (' * ■ 

faugi^n Seijr», for the Defendant* in fupport of the 
fitit ndc foy a new firu), aid in (hewtog caufe againft 
<' tlie l 4 l%, epamt|ded clearly mnit be deemed to 

havdfo^ aii the hmd contiguous to Cmtdm- 

Jir^. for^ the ieogth of ja^il fccf** except fijcb as was de- 
> dkated to Me pub%krvke. Ehbt^r ,the land in quef* 
‘.'tkjmthftefo^ jyjif 

exMmda Ip and atmk upon th<it wiikh 
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j 

that it wk$ jflatnly totended for the 0te of a coaifih-lioufe 
and ftablc8» or other buildings^ to whicl^ there cooUi be 
no accefa for thofe ofes, bur over the lajlid in question. 
Pfaff therefore is bound by the oonveyanhe 5 and having 
repreiented by his grant that thk gfoui^d was dedicated 
to the public* he cannot* upon an after*thonght* re* 
fume Sc. 





KosfaT* 


V. 


KiUa. 


4 


Heath J. In the courfe of the firft argument ob* 
ferved* that abuttals have never been conftioed very 
0ri£lly i thus if prcmtfes be defcribed as abutting on a 
houfe to the eaft* it may b^ the north-eaft or Couth- 
cad. 

I.AWKbNCE J. obferved, that the description might bn 
au inducement to the party to buy the land* by cauftng 
him to fuppofe that it abutted on the new road for the 
whole length} as between the grantor and grantee* there* 
fore* the fell in queiHon mud be taken to be dedicated 
to the public. U a man buys a piece of ground defcribed 
as abutting upon a road* does he not contemplate t!ib 
right of coming out into the road through any part of 
the premifes? 

• 

Mansvieep C j. obfetved, thSit there yvas no wi^ to 
define the boundary of the land granted to JCwg, yet in 
both defd'i the defeription^was the fame* with the mere 
addliion of the word adjoifung/* as well as abutting. 

Carr, adv* vuH*. 

' • V, t 

MAMSPistP now expjrtfied the'opmion of the 

Gourt. \ , > 

^ * -fi.i I 

W 

In the former ilnftance we granted a new trial* be- 
. eaufe we thoo^tlt ought tP a^peat hdw thefe confil^* 

“ in* 
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!ng tights ftood upon the deeds on both fides> (or upon 

them the righfe of the patties depend. To judge by them 

only, there coiCid be iio^doubr. But parol evidence was ur- 

tcodttced to prove that the ground in queHiion never was 

t!^ highway. Pratts however,the grantor, was himfclf the 

principal, though not quite the only witnefs, who ftated 

this. < And although releafea were executed which ren-* 

defed him competent, yet he furely came under fuch a 

bias as muft vender his evidence very doubtful of credit. 

He dates that he always Intendi^d to refsrve a piece of 

ground between die wall and the flreet to put fcantlings 

and mortar on. That is an oJd reafon, but it is dill 

more fiugttUr, that, he having the intention to reCerve 

this piece of ground four feet wide between the wall 

and the dreet, fnouid, in his leaf*' to deferibe 

the premifes asiForty-one feet fix inches wide at the one 

end, and thirty-fix feet nine inches wide at the other 

end, abutting on the road or ftrcc^. When a grantor 

ufes the particuhVity of deferibing land by feet and 

inciies, is it not probable that he would deferibe it as 

ebutting on this piece of ground if he had intended to 

it ? This is very difiimihr to the cafe put of a 

coi>veycv»ttf of a field deftaribed to abut on the road, 
• ^ 

made by a man who was not •owner of the foil between 
the field and the road,* as Prait was here: it is true that 
many premifes m«^ be delt*ribed as limiting on a road, 
alihotigli they abut on grafs. land lying between the fence 
of the ciofc and the road ; but all that fpacc of land was 
the road before turnpikes came into ufe, and in common 
parlance it is (lili called the road: and I fiiould much 
doubt, in a cafe wlierc thd lord of a manor fiiould granr 
land by fuch a defciiption, whether he could hinder the 
gi^^ntee from coming out of his clofe over that grafsland 
to the road, f cannot help thinking, from the difierenct 
which fubfifis in the two deafes of the word *f ad join- 
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«ing,” whiv:!} is added in tiw: one, and the grant to 
of this fore-conrt made by the interlined i^venant, that 
Frati about that time firft coRceivj^d the ^ea of refeiv- 
ingthis piece of land. It is true that ^ompipie 2i{k.tiA 
permJfllon to make a door- way through his wall to pafe 
over this ftrip of ground to the ioad : but that was at a 
very early period in the formation of this ftreet; and as 
he a Iked this permifllon, not having his leafs in his hand 
to fee what his rights were, this docs not very much 
bear upon the cafe. A;s to the fence creeled by Kin^^ 
one of the witnefles fpoke of the ufe of it, which was 
to prevent per.fons from committing any nufance clofe to 
the PlaintifF^s houfe. But if a fence had been created 
by the Plaintiff for that purpbfe on the foil of another, it 
would have been a very iilnatufed thing to have cut down 
that bar, and fay that perfons Cbould commit nufances 
^lofc to bis houfe; fo that the circumdance of this fence, 
affords very flight evidence of ettcluhve poflelllon. As 
to the pofts, they were of very little importance} for 
ibme witneffes faid they were intended to keep off the 
carriages, and ^ road furveyor proved that he had parec> 
the ground between the polls and the wall. But fup* 
poling that Pratt^ which I do not believe, ,bad>rin his 
mind the intent to referve^his Ipnd, he could not, con* 
fidently with what appears upon the face of thefe deeds, 
prevent the Defendant from <fpening his door Into the 
ftreet $ becaufe he has deferibed the Defendant’s land in 
his leafe as thirty>fix feet nine inches in breadth, and 
abutting on the ftreet. If then he afterwards prohibits 
the Defendant from coming there, is it not a fuffioient 
anfwer to fay, you have tdld me in your leafe, “this 
land abuts on the roadyou cannot now be allovtred to 
fay that the land dn' whichit abuts is not the road; We 
are therefore bf’Uptnidn that the ' verdi£t. is right. The 
Judge v#hb tried^ the einjb hat intimated an^ojpinion, 

though 
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tbottgh not v«i*f ftvoogly» in favout of ibe PUintiiF, bbt 
he refted it Viihidiy on the other ifltte* on which there 
^as evtdence^f the iPiuntiff *t wil! having been damaged 
to the amount ol five ^unds* Rut as to that ifiue^ firR, 
the Court wi]f not. grant m neur trial for fo trihing a funa 
i as fivepoonds} aad» fdcondtfi, It is only a (^uetlionof 
judgment, hfo witnefs" proved that the houib of the 
S^hdndff was the worfe f(Hr it| or that any man would 
give Rvo<lhUlii%i the lefe for the houfe on that acooutit t 
iH the joiors a view of ti^ premifes» and four of 
them were bidldetSj and quite as good judges as t^t one 
and as lihely to be right. 


Rule difcharged. 



IN rmVot^yr-mita Tim on GEORGE nt. 


RECUX.A GEK^RAWS. 

r 

JT IS ORMRID, That ftom and after the firft day of 
next Eq/lfr term, in every e^ton to he commenced by 
oHgm&I writ of ^uare ct<mfum Jrtptf there 0ialt be writ¬ 
ten or printed under the fummona to be ferved by tlur 
{herifira ofiicer on fuch writ, a notice in the following 
forth; viz. ^ ' 

<< J, B* IDifdtulattfs name2 You are ferved withthit 
<< fummona to the iitfeat that you may by yout 
** attorney appear in hta IVlajeft/s Court of Com- 
•* mon ^39 at Wepmt^et at the return there- 
of, being the \the day of the ntonlh and date of 
<* the year^'l in order to your defence in this 
a£tion ” * 



And it is further ordbr'Ed, That upon every 
tringas to be i0aed in default of the Defendant's appearance 
to fuchyvare daufum fregit^ there fliall, at the time of the 
execution of fuch diflringasy be ferved hy the (herig's * 
officer on thb Defendant, if he can be met with, or tf 
not, left at the dweUing-houfe df the Defendant, or filaco 
where fuch difiringat fliaU‘'be executed, a written or > 
printed notice, in the following foriri % viz. , 

In the Common Plcaa-^tween A*JS. Plainti^ 

« and C* D. Defendant Ifbe namee of the parties^* 

« Take notice, that 1 have this day diftrained 
** upon your goods and chattels for the fum of 
** forty killings, in confequeneb of your not 
d having appeared by your attorney in his Mt- 
« jetty's Court of Ct^mon Picas at Wefitnit^er 
** to a writ df jfgan dmfum f^egitg returnable* 
** there on fhc X^ate the day and yeari\ And 
that, in defavdt oi your fo appearing j:o the 

5 5* prefent 
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** preient writ of diftrmgas at thcTetorn thereof, 

<* be^tig’the {Jlaie the day and year} you will be 

« Haiftle to be diilrained upon for f)>«h further 

“ fuin as the faid Court (hall be plpr»lVd[ to order. 

** Datis'd^ ^c. north the r^'Xtr's tunne.} 

To C. D* the abore-uamed Defeodant. 

\ 

J. MANbl- lELD. 

J. Hf ATH. 

S, Lawrencf- 
A. CjIAMI’HF* 


f *.iJ> or Hlt/.Ui TERM, 



ARGUKD AND DETERMINED 


IN THV 

Court of COMMON PLEAS, 


EXCHEQUER-CHAMBER, 

I It 

Eallcr 



In the Poity-nijiui Yc»r of the Reign.of Gr.orcr III. 


Garnons V, Swjrr, 


y/'r//1|, 


was an aftion lor money paid, broupht to rj»- 
cover a contribution to tlw amount of certain debts, 
which had been jointly invurre'd by the PhitAiiT and 
Defendant, during their partnerfhip in trade, and which 
had been difeharged by the Plamriff only. The Ph’.intiff 
ga%’e notice to the Defenda'ikt to prd'hice in evidence at 
.h.e tria! an agreement made in contemphition of a dif 
folution of the partnerHiip. Upon the trial of the caufe 
before Mansjitld C. J. at the fitlinga after laih f/i/ #>7 
term, it appeared by the tellimony>of a wicnefs, that 
two parts of this agreement had been drawn up and 
executed, that the counterpart, duly Ramped, was in the 
poireihou of the Defendant, and that the original bad 
been left in the PlatnttfF's own poHelUon, and had never 
been ftamped. The Defendant not producing the part 
in hia poifelfioni the Plaintiff pretended the part left iti 

his 


If two parts of 
an infttument are 
picpared,butone 
only is (tamped* 
the party having 
the cuflody of 
the undamped 
part may give 
iceordaiy evi* 
di nee of the con* 
(entiof the 
ag'"ecri?’i*, the 
cth't i*a ty 
oa not toe to pio- 
duoe the damped 
part* 
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his cuftody had been loft, and gave in evidence the 
draft of the a^eement, and recovered a verdif^l. 

V • 

"B^ Serjt. foi^ the Defendant now moved to fet aiide 
the verdi^lt and to enter a nonCuit, opon two grounds, 
one of which was, that the PlaiiitlfT was not entitled to 
read the draft, for that the b(*ft evidence was the ori< 
gmal agreement itfelf, which the PlaintilT had omitted 
to produce. 

Mansheld C. J, Here was proof of notice given 
to the Defendant to produce the written agreement. 
Only one part of the agreement had bo:n ftainped, and 
the part kept by ttic PlaintiiF was not ftamped: there¬ 
fore the queftioti was, whether the only ftamped part 
being left in the defendants poOeftion, and he not pro¬ 
ducing it on nollee, the P'Uintid' might not give the 
Draft in evidence. Suppofe there had been only one 
part, might not he under thofe circumftaiiccs give evi¬ 
dence of the contents? How does it dift'er, though 
there were two parts, if only one of them ftamped ? 

HsitNM X* There is only one agreement here. 

Lavrsncs J. exprefted his opinion in fav r of the 
verdiA oo another ground^ 

The Court refufed rim ipplication. 


V 

Cakkons 

V. 

SwiFr. 



ATs/e* It did not appear whether it was in the Plaln- 
^ tlfPs power to make his part of the contrail evi¬ 
dence by getting k upon payment of the 

doty and a penalty of lo/., nor was that point 
urged. 



THE Forty-ninth Year of GEORGE III . 


! 


Payne tu DiiAKLi;# 


Apr a 31 . 


S caufc had been referred Ijy an^order of nift prius. If an arbitrator 

f > as the arbitrator (hould make his award on or power to en- 

befort- the fiiil. day of An^uft then ne:itf or on or b'eforr* 

^ ^ raaliing I'tie award 

any other day to which he fbould enlarge the tim?r for ary oth.r day, 
making his award. The arbitrator on the of July he m ;y enlaige it 
enlarged the time till ihc lall day ol Mkkaslmai term# d»an once* 
and on the day of November he again enlarged it 
till the lall .'^ay of Ililury term. After making the fe - 
coud enlargement he publilhed his award, in which he 
recited that the time for making his award Hood duly 
enlarged until the lall day of Ihlmy ‘‘erm, 

liejt St-rjt. now moved 'o fet atidc this award| upon 
the ground that the arbitrator haung once «jnlarged the 
time, he had no autJjority agatr. tc* tuiaigc it, bet his 
power was at art end. The po\vt.T wr:.-. only vo enlarge 
ro anv other dav, not other He .-.diniucd be coi»id 

fiiid no c.if*: or. the iubjccl wh« .e i.:us had been fb 
decided. 

p 

anV :elo C. J- The ff*nte of tli? condition is, 
d'.at .».v. ‘‘ator fhall h?.ve.|f«lncienit time to makfii his 
award, and that if ht cannot make it by the day lianied, 
he is to make it at any time th.u he nsc.'tes; and whe¬ 
ther he naine.s the ultimate day af. once, or at a fubfe* 
qutnt time, is immaterial. 


rire other Judges concurring, the 


KiUa was refuftd. 


Vol.T 


M m 



Sio 

Vi«w* 

April 4i> 

A 0(nfn<ffi<}n 

O*” O VO- 

Junlet-rs, Ogncd 
by the loid beu- 
tei tint of a couu 
does not con 
fer the degree of 
an e^uire. 

Nor istbecap. 
tam*B fon thereby 
qualified to kdl 
game. 
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^fALBOT V. EaOJLS. 

'JpHIS waa an a^ion brought agalnd the Defendant to 
Urcover ^e penalty of 5/. given by the ftatute of 
5 Ap»» c* 14. /» 4. for kilJing gamCr not being duly qua¬ 
lified. Upon the trial of this caufe before Grofe J* at 
the Stiffhlk fpriog affizes, the Defondantt to prove his 
qualification^ gave in evidence a commifiiQA figned by 
the lord lieutenant of the county of St^Ak, confiltuting 
the Defendant's father the captain commandant of a 
corps of volunteer inlantry, and ityliog him an efquire^ 
and alfo the Ga%eiie announcing his appointment, and 
he relied on the 44 G» 3. c, 54. f* 26. which ena€ls 
that all oflicers in corps of velaateers> having cotnmil- 
fiona from lieutenants of counties, ihaH rank with the 
officers of his majefty's regular forces. The jury found 
n vexdifl for the Plaintifi'. 

Siepkfrd Serjt. now moved to fet afide the verdtCl 
and enter a nonfuit, contending that the Defendant's 
lather ha 9 by this appointment been created an elquire. 
But the Court was cleas^y ol opinion that the ftatute 
meant only the iarpe military rank; the lord lieutenant 
ol a cottdty 'could not confer honours} there was no 
pretence to qaU this gentlcmap an efquire> and they 

Refttfi^ the rule. 
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Lee qui tarn V, CaL 

^^HIS wa« an action of debt *on tnC' llatute of ufury* 
The eighth count of the declaration ftated, that upot} 
a certain corrupt contra^ made between the Defep 4 ant 
and Willtam Sajion and Robert Eafton, the Defendant 
unlawfully, corru^My, and ufuxtouny received a large 
fum of modey, to wit, 32/, 16/. 6 d. over and above the 
legal intereR in that behalf, for his forbearance and 
giving day of payment to the faid William EafiamvA 
Robert Eujlon frotti the azd day of Augufi 1807, until a 
certain bill of exchange for a large fUm of money, to 
wit, 937/. lof., dated the 21ft day# of Attgufl 1807, 
payable in fix months after date, and indorfed by the 
faid William Eafim and Robert Eafion to the Defendant, 
became due and payable, of another large fum of money, 
to wit, 913/. 12/., before that time, to wrt^ oirtbe faid 
S2d day of Augufi 1807, lent by the Defexidant to the 
faid William Ea/ton and Robert Eafion^ 

Upon the trial of this egufd htioit Manl^etd C. J. at 
Guildhall^ it^ appeared it\ evidence that f§^Uiam Eafton^ 
in order to procure money a bill for 93 7A 10/., 
drawn by Eajions ort and Co. it fx 

months, and accepted by them, and made payable to 
Eajion'^s ovn. order, applied to the" Defendant to dif* 
count it, who'Confented, upon'condition that he fhould 
be permitted to guirantee^the payment of the bill by the 
acceptors, and {houtd^feceiW for his guarantee 3I per 
cent, upon the amoupt of bilit Ea/ton accordingly 
indorfed the bill tp;hitiii, :and the Defendant gave for it 
a check on his banker for 9134 12/., having dedudled 
from the whole contents of it the fum of 23/. xjl/., being 
the legal iiitereil on 937/^ for. for fix months. A day 
or tyfd afp^in^ds Wiilum Eajlon called on the De-> 

Mm ^ fendant. 


1809. 

Aptil as* 

If a perfoi) dif* 
counts a bill, and 
pays for it the 
anaount of t&e 
contents, deduct* 
ing only legal : . 
intcreft, and on a 
fubrequent day 
receives ufurious 
intcreft under 
pretence of be- 
conning guaran« 
tcc for the ac¬ 
ceptor, it is com¬ 
petent to declare 
on the fum firft 
paid as the fum 
forborne. 

And ii* may be 
laid as forborne 
to the perfon 
who receives the 
money and in- 
dorfes the bill 
to him, even 
fiippoQng that , 
that perfon, if 
fued on the bill, 
might recover 
over againft the 
guarantee. 
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fendant, and paldrhim \jx bank notes and caifh 32/. \6j, 6d, 
for the preimum|of the guaranty. Eajion ftated in evi^ 
dence that there was no doubt of the, folvency of the ac¬ 
ceptor, and that thy only re'afoh for the guaranty was, that 
the Defendant would not difcbunt the bill on any other 
.terms. The jury confidering this to be a ftiift of the Dc- 
fen^;»nt tp obtain a higher rate of intercft than 5 per centy 
found a verdi^ for the FlaintilF, which having been at frit 
entered upon a count, upon wbich^tc could not be fup • 
ported, by reafon of a variance in dating the date of the 
bill, was afierwards, upon the motion of the Plaintid, 
transferred to this counti 


CocheU Serjt. for the Defendant, in the laft term 
moved to fet slide the verdi^ and to enter a nonfuit, 
upon the ground that the evidence failed to fupport the 
verdidl in two points, i. That it could not be faid that 
forbearance and day of payment was given to Eaftm^ 
finee, by reafoii''of the guaranty, the liability of Eajtm to 
tb,e Defendant upon that hill was wholly determined. 
2. Tliat the fum forborne was incorrectly dated to be 
€^13/. i;a.r.for -either fhe^ fum forborne was the. fum 
bf 937/. Jo/V, which the Playitiff was to jiay when the 
bill became dne, or ite WUs 880/. 15/, 6//., the only real 
loarf evhtcK remained to h^ after he had paid the dif> 
count and guaranty. 

» ' ' / I 

Bejl and Vaughan Serjts. fliewed caufe inftanter. The 
fum of money le^t and forboYne in this fran^dition, was 
the whole fum contained'in the bill, diminiihed by the 
difeount bnty, for. ihajt was the fpm a^usdly received 
h^ Ea/tpft : That fum 6fv^i.3/. iaj.> was lent upon the 
fecurity of a bill for 93^/. idr.^^tbe difPetence between 
the two^ fuiAS is'the legal intereft dfd paid for the loan 
of the leder fum. In the cafe of ‘ a common loan ad- 
vance4 on any other fecurity, the tntere^'ls paid at ^e 
‘ end 



f 
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end of the year, together with the loan. It is an abufe 
of terms to call the loan 937/. 10/.; the Aim kept back 
for intcreft is no part of the fpm lent!( but is dedutSled 
before it is lent. It is not true that the fum of 937/. xox- 
is forborne from the 22d of Ai^ujl lo the 24th day of 
February^ when the bill became du^. That fum was 
never due till the bill had run out. At the time of the 

•a • • # ^ 

loan, the principal only was due: the fum’ due was, 
after one day, the principal augmented by a day’s in- 
terefl; after two days, the principal augmented by two 
days* intereft: but the whole fix months* intereft were 



Lee 


V. 

Cass. 


not due till the fix months had elapfed. It is not ne- 
('cffary to ftate^ In the count what the principal augmented 
by the intertfl will amount to, but what is the principal 
debt. And it is irnpoiriUe truly to fli^te that, otherwife 
than as it is here deferibed. The fallacy of the De¬ 
fendant’s argument is, that it confounds the amount of 
the debt with the amount of the fecurity. If one lends 
3500/., and takes a bond for 4000/., the fecurity is for 
4000/., but the debt is 3500/. only. Thus in the preAnt 
cafe, the bill of 937/. los. is the fecurity, which brings 
back to the lender his principal forborne, together with 
the intereft on it, but the principal only R the Aim for- 
borne. The original debt is {he principal abftratfted 
from the intereft; the fecurity is \or the intereft and 
j)rinc!pal together, and if it were not fufficient to ftatc 
the principal alone as the fum forborne, it would be oe- 
ceft'ary to ftate a diiFerent fum as forborne on every fuc- 
eeflive day, namely, as it is varied from day to day by 
the acceflion of one day's ijutereft. The greater fum of 
937/. 10/. wasnevief lent in,this cafe, not even colour- 
ably. The check given was for 913/. X2r. Nor,^ fe- 
condly,. could it be averred that 880/. 15/. 6 d. was the 
Aim lent ; for the money paid for the guaranty was not 
dedudked at the time of the tranAi£lion: the proof was, 
that Eafim resieired 913/* x?/** and on a fubfer|ueiit day 

M m 3 paid 



su 

Lbs 

v* 

CA 9 «* 


CAS^/rt EASTER TEftSr' 

> ' . ■ 

psM tK^ BeiFtind^e 32/. 1^/. 6(f. THw evidence woiild 

havlK cofiif|^1«tely i^fytmtd iht allegaHon, if it had been 
made* Thirdly, contaoding that the forbearance was 
not given to £a/iqfi^ the Defendant treats this as being a 
real gaaranty* not 'as a'^ffiiftto receive, ttie ufuridus in« 
tereft; blit the jatji^ have difa (Brined the extftdnce of the 
goatanty, by finding that it was merely a fraudulent coii* 
trivance. Nor was this a^fale of tlie bill by Mn^an ; for " 
his natrie is indorfed on it, which would nev^er have 
been done, if he had not meant to make hiMfelf liahle. 
The allegation, thereforci is'iiroved, that 9^34 had 
been lent to until a bill for 937/. 10A ibould be¬ 

come due, and that the Defendant has received a greater 
fum than the legal intereft on the 913/. i2/. 


Coekelti Shephiti^, and £/«/, Seijts., iti fapport of tho 
rule. r;,.Tbe fifio/. 15/. 6 d* onlyi was the fum forborne} 
for fo i^r from the |»ayment of the guaranty and^he de? 
dp^ion of the'difcdunt being feparate tranfa^ions, the 
jui^ j(6unddd their verdidi on the perfuafion that 0te 
wliole Was one tratrfa£iion, and upon the remark of ^' 
Lord Chief Jufiice^ that the arnount of the premittip for 

F ^ 

the guaradty«wa8 adjufted at the time of the loan, al¬ 
though the payment was not made till fl^fdltbwing day. 
At leaft the fdm pf 913/* lax. WjSf forborne for one 
daysonlyi dntil the payment of the 32/. id/. Oi/., but 
from that time forward the fum of Sbc/. 15/. 6 d, was 


the only fum forborne to the of fehuarp 2. If this 
be not fo,. the middle ip^uM by no pofilbility be the 
Cam forborne^ beciufe oiEp^fslf that 

the diicount and i^re oi^^anfadlton^^and the 

piily alternative iS;»' ^at(u^ ienti|was the whole 
itpaount of the bill, ndthoi^'dtduiQing dKcount. If 
a banker difeptinihi p bfil lor i^<vWh|i^^ ha8 a y^r to 


fiEmhefoii it;Wtiihes’‘due^'"hf .Iw 6n:^,"iy(p9.|ii'lbf^ 
fop/.; ^etu||rhe oi uliary ia rpwT|fjg 

'L ■ »** 
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s/. Cor the loan of 95A iStr a year. The fum for]>orse^ 
thcrtfdre, is937/. to/., and that (um otight t<^been 
deciired on •, for fince on the 24th of fehruary the De¬ 
fendant would receive ^at fum on the biU| ic appears 
reafonable to fay that is thei.funi/orbc^nei becaofeif it 
is not.the exa^ futn lent, yet the Defendant certainly 
forbears to receive any part of it till that day. 3. The* 
money is not forborne to Eajion, It is not neceffHry to 
deny that a man tpay commit ufury by the forbearance 
to one perfou.of money lent to another: but a perfon 
cannot be faid to forbear and give to another day of pay¬ 
ment, when that day can never arrive*, and here the De¬ 
fendant, after die guaranty, could never have compelled 
payment from Uafion^ from whom he had merely pur- 
chafed the bill. This might have been {fated as a for¬ 
bearance to any other perfoii whofe name was on the 
the back of the bill, except Eajion ; to him it was no 
forbearance} becaufe he alone, of all the indprfers, could 
never be called on to pay tlus.biil. It is not fullicicnt 
that the jury find fome ufury to have been commifiedi it 
nmft be,the ufury dated in the declaration 1 and wiili- 
out abandoning the rule of pleading, which requires the 
count corrc< 9 tly to ftate the I'urp forborne, ith<? time for, 
which, and 'the perfon to wjiom, it is ferborne, tKis 
verdid cannot be fupported.: . 

Cur, a^v, vitlt. 


SIS 

1809. 


Lke 

F-O 

Cass. 


M4KS7IELD C.< J, now <^Hvered the opinion of the 
Court* 

After referring to ^hf evirknee, and dating the count 
upon which the verdi^ now. dood, he obferved, that 
it had been obje^d, thgt the pfury ,alleged had not. 
been proved, for^ three Teafbns.} firfi;, that there w3s*no 
forbearance to inafoauch as the contrad of gua* 

rat^tf him payment at ^1 eveilrs. But 

x Mro 4 , «b« 
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tlus' obje6:ion was not wpll litindeid; for clearly there 
was a forbearanoi; till the bill becatne due $ and the gua¬ 
ranty woidd from the payment of the 

bill in the hands of any other holder* but would only give 
him a right to rel'oveni over againft the Defendant. If 
this obje^ion we|e valid* it would give a complete faci* 
lit^and fecurity to ufury. The fecond objection was, 
that the fum ftated to be lent ought to be the fum of 
937/. 10/* mentioned in the bill. It is true that the 
-common pra£lice of pleading is to declare on the tranf' 
aflion on both ways, as well on the fum contained iit the 
bill, as alfo on the fame (urn diminidted by the difeount. 
But the various cafes in which the fum adtually paid has 
been hrld to be the fum lent, mufl, all be overthrown, if 
this objeclion were to prevail. In Scurry v. Freeman^ 
2 Bof. CS* PuH. 381. the declaration muft necelTarily have 
been on the fum which remained after deducing the 
difeount. The Court there was clear that the a^flual 
fum lent was 450/. only, not the 500/. originally pro¬ 
duced, and that fo often as the Defendant received 25/. 
for a year, he received ufurious inters ft. There is ion- 
fcquently no ground for that^obje^ion. Another objec'i^ 
tion was, fha? if the legal difcoij^nt muft be firft dedu^led, 
the premium of 3 J per^Mt. paid for the guaranty muft 
be d€dii(kcd. alfo, »nd that jhe forbearance was of 913 /. 


12/. for the firft day or two days, and of that fum dimi- 
nifhed by the premium, for the refidue of the time : but 
it feems to us, that the count' is as right as a count can 
be which is ftatiag a^'tranfa^liott fuch as this adlually 
, was. For m fa£i there* was lih dedu£lion ma 4 e from 
that fum of 913/. i l/., the whole of which was paid to 
j and immediately after that payment the tranfac- 


tion of loan was as complete as if the premium of 3* p/r 
(cnf. had »nbt been paid tiil fix mbokhs or nine months 

• , ar»^. 
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afterwards. There is, therefore, no obje^Hon to this 
verdi£i: as fupported by the eighth count of the de¬ 
claration, and the rule ni^ for ^a new (frial mud confe- 
quently be 

Difcharged. 



V. 

Cass. 


Brown v. Tierney. 


j/ipril ai 


was an a£tion upon a policy of infurance, ef¬ 
fected upon the (hip Robert t at and from Gottenburgh 
to her port of difcharge in the Baltic^ warranted free of 
capture or feifure in port or ports. Upon the tri ll of 
the caufe at Guildhall^ at the fitting*, after laft Hilary 
term, before Mamfield C. J. it appeared that the veflel 
was bound for Pillaw; that there is a harbour at Pil^ 
/aWf rendered difficult of accefs by a fliifting biir, on 
which the water is too (hallow to admit veiTels deeply 
laden ; that without the bar, and didant four or five 
miles from the cudom-houfe, is a dation called Pillaw 


If a fliip be 
warranted free of 
capture or fci/ii re 
in port or ports, 
a capture by an 
enemy’s fliip 
while the veflcl 
infured is lying in 
an open road, 
ouliide of an har¬ 
bour, is not with¬ 
in the Wtirranty. 


Roadst where (hips bound for Pillaw^ which draw much 
water, ufually bring to, and .unload fomtf part of their 
cargo, to lighten them fufficiervtly for pafling the Har. 

The Robert came to an anchor in Pillaw Reads^ and a 

* 

pilot went on board her there, who would not permit 
any thing to be unloaded till the (hip’s papers had been 
examined and approved at the cudom-houfe. The fu- 
per cargo having gone on (hore with^the papers for this 
purpofe, the veife], while lying in the roads, was taken 
by a jFre/ifA privateer. The jury found a verdhd for 
the Plaintiff. 


Shepherd Serjt. now moved for a new trial, upon the 
ground that the underwriter was difeharge’d by the 
warranty s the (hip had arrived at the place where (be 

was 
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wsat to bqgia file had reached her fiort of 

difcharge, and therefore muft be codfidered al being in 
port. If a placd of dif<;harge is not to be confidered asj 
a port, many open roads, as at Dea/, and other 

places, mud be ^xcloded from the denomination of a 
port. The (Udaijice from the cudom*hoiife, at which 
the (hip lies, is immaterial, nor ean it differ the cafe. 

w ^ * s 

that the papers had not yet been approved at the cnf- 
tom-houfe. 


Court held that the meaning of the warranty Was, 
that for whatever purpofe the (hip went into a port, if 
the enemy got down: to the port by land afnd took her, 
the underwriier in that event (hould be dtfeharged. 
But in this cafe the (hip was as much at open fca as ever 
Ihe had been : nor was it proved to be ever the pra^tcc 
wholly to dlfcharge a (hip in PUIatv Romdt, but only to 
lighten her fulHcicntly to enable her to enter the har« 
hour; and they 

Refufed the rule. 


« 


jipt 'I %%. CoCKiiREBl. V. ChaMBERLAYNE. 

« 

The undertake ^H£ Defendant in this caufe having moved to changb 

ing to give ma» ygnuc from Wilts to London, the PlaintUF wa$ 

rial evidence, 

made to retain pctontted to retain, it on the ufual undertaking to give 
the venue, does ^ material evidence in Wilts, The Defendant then 
not apply to col* pi^dcd a tender, and the Plaintiff' replied a fubfequent 

mnft be conflned refufal. Upon the trial of the caufe at 

to the matters the lad; Barum fpring afiiaea before, Chambrs J. the 

elamion'*** **** Pkitttiff proved a fubfequent, dqiBttid and refufal In 
* Londott^ bdt gave no evidence of'4nf tranfaCtion arifing 
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in th« county of JFi/tx. The jury lound a vefdi£l'for 
the Plaintiff, ‘ * * 

f 

Shepherd Serjt., for the Defendant, now moved that 
the verdict might be f«t afide a»d a Inonfuit entered, 
upon the ground that the Plaintiff haji not performed 
his undertaking to give material eviaence arifing in 
WUu, 




1809. 

CocKaasi,i, 


V, 

Chamber* 

X.AY«fi« 


Mansfield C. J. The undertaking clearly goes only 
to what is fiated in the declaration. The motion to 
change the venue is made before plea pleaded. The 
PUintifPs undertaking tlierefore muff be confined to the 
matters alleged in the declaration. 

» 

Lawrence J. How is it poffiblc that before the 
Defendant pleads, the Plaintiff Oiould know what lie 
means to plead? The Plaintiff directs Iii3 undertaking 
only to the cafe which he dates upon his declaration. 
The Defendant by his plea has Hnce difpenfed with all 
proof of the original debt, for he admits that. * 

CiiAMBRE J. The pka' of tender came after the un¬ 
dertaking, add waived it* by dating a mere collateral 
fa£t. The Plaintiff does not undertake to give matjerial 
evidence in on. collateral iilues. 'iphe Defendant 
{hould have again moved to change the venue after plea 
pleaded. 


Rule refufed. 
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J^pni 


BtJRDoN Browning. 


If one 
;i civil fuit 


party to Scrjt, I|ad ii^ this cafe obtained a rule ftj/l for 

jt be felting afidcilhe warrant of attorney and judgment 

convidled of per’ . - ] . l'uljl ji.' 

iury upon the fecure af. annuity, which had been granted by 

teaimony of an- the Defendant to the Plaintiff, and the execution which 

other, the witncfs had iffued, and for refloring the money which had been 

esnne!. in roiy jgyjed, A fimilar rule had been obtained in a former 

himfdf of that upon the Defendant's affidavit, and had been dif- 

convIAion in the charged on an affidavit of the FJalntifT. The D ;fendan( 

lame liajj fince that time indiliied the PlaintitF for perjury 

Nor in another f^^-arJogr that affidavit, and uooii his trhil 

iu7t for the wme ° • ' 

caufe. Semlh. had himfelf given evidence, upon which, corroborated 
Where a con- by the teftimony of others, the plaintiff was convifled. 
traft of Ufe^an-^ Defendant had now obtained the prefeiu rule upon 

and Ih*e grantee * former affidavit, and upon another which he had 

is to receive back himfelf made on this occafion. 
hti principal and 

amulity^Tnftal- ^Shepherd and Vaughan Serjts. now fhewed ci.ufe againft- 

ments to a greater this rale. They infilled, firfl, on the authority of GreaU 
amount than the Br^nilfyy 7 Term Rep.*'i\^^f that fince all the fame 

tereft have"been which were now difclofAl relative tef the tranfac- 

paid, Whether tion of granting the annuity, had been before the Court 
it is reafonable ypon the affidavits made id fupport of the former mo- 

that the grantee ihe rneriK of the cafe had been on that «cca- 

fion fully difeufled, the matter had paffed in ran judicn- 
tarn, and the Court would not again take cognizance of 
it. But, 2dly, thbre was a much mor^' forcible objec¬ 
tion to the rule; namely, that the Plaintiff was con- 
v>£led of perjury by the evidence of the Defendant him- 
felfy as it appeared by the indorfement on tlie record. 
This rendered the Defendant incompetent to make any 
affidavit vapoa the prefent motion. In the cafe of TTie 
Xing V. Bedoftf 4 E^t 572* in a trial for perjury, a per- 

fon 



IN THE Forty-ninth Year GEORGE III. 
fon who was fued by the Defendant>^n an atlion then 

# «. I 

pending, was held by the Court o'f Kitfg*s Bench to be 
a competent wituefs, upon the^very ground that the 
convtilion procured by his teftimony could in no man¬ 
ner be rendered available to him /or cfctaining ttHef in 
equity againft the Defendant's afllon kt law; ar.d the 
Court there recognized the calc of horfUtt v. Pichrf^tlly 
cited in that of Abrahams v. Bunn. 4 Burr, ?.2^ 5. wficrc 
the fame point had been determined, and obfervei thst 
no inftance had been cited to the contrary. The De¬ 
fendant feeks in this oafe to get rid of r.ho Plaintiff's 
affidavit, and having by the conviiftioii diftiualitied him 
from making any other affidavit, he grounds his applica¬ 
tion on his own evidence, now uncontrad'uled. Thi : 
cafe in cvi ry particular tallies with t|;at of Hurtliit v. 
Picherfgili ; for the prefent proceedsng n analogous to a 
bill in equity, and Lord Keeper Jirnhy there relufed to 
entertain a fupplemental bil!,. in ratuic of a b:!i of re¬ 
view.' The quefliou is, whether rhe D.*fv‘i;<{ariit having 
ftruck the PlahitifF out of the lid of k*g4.I wiinehes at a 
time when he had himfelf no ititercff in the event, can 
be permitted afterwards to,create that iuteieft, and 10 
take advantage of his own tcffms'.'jiy. • 

Be/i Serjt. contra, i he dijlir-clinuns, that In this'cafe 
the party is a witnefs in hu, own^ cau.'e by affidavits 
only. 


j ’ 


1809. 

.«-y—. 

Burdok 


V. 

Browning 


After fome difeuffion of the mstliSj, the whole matter 
was referred to the prothonotary to take the account 
between the parties of all annuity iaftaiments which had 
been paid, and to confider tive price of the aimuitjj as 
money lent, and to fee that the principal and intcreft 
was repaid or fecured to the Plaimiil. 


U 
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j8oo» 


Bvroom 

V. 

BKOHrMtHG. 


CASE^Iim e/vster term 

It was urged the PlaintliF, that if it Ihould be 
found that he 'had receired more than principal end in« 
tercft) he ought not to refiMid any thing. 

MANSsinto ®. J. ^ I was utterly aftonUhed when I 
found that it had been decided at nj^ prms^ that money 
which had been'paid by the Rev. Mr. Brwiley as annuity, 
to htmint^ was to be converteddnto principal and interelt, 
though the grantee ran the rifle of the annuity every 
hour. How the inllalments of annuity paid ever came 
to be coniidered as part of the price returned, I know 
not; probably if it were res integra it would be held 
differently. It is molt unreafonable to fay this is 
money paid in part of the principal and intereft. As 
^ the great point of the e6fet£l of this convi^^ion for 
perjury, I would mention that in all my memory an idea 
never was entertained that a convi<ftion proceeding on 
the teflimony of a witnefs who was party to a civil fuit, 
ever could be made ufe of by that party in the fuit in 
which the perjury was committed. It would quite mill* 
tSte with the firft principles of the law of evidence. 


. Lawr'Sn'CE J. In the Criehiade cafes many penalties 
for bribery were recovered' igainft Lord '‘Porehejer and 
others, and the Court of King's Bench refufed to grant 
now trials which were moved for on the ground that 
bills of indictment for perjury had been found agaihft 
the feveral witneiTes; in one cafe a convi^lon had taken 
place, 4 


l^emhims of 
ii|pDforance 
^mnot be qbarg* 
cd on the vendor 
<oX a refemded 
aoottity. 


on a fubfequettt day^ cl^^imdd that the pro« 
thonotary ffaould allow badk' to the Plaintiff fuch Aims 
at he had paid out of antmity inffalments received, 
for lhfnriog the Defendwat^s li^ f but the Coutt held 
that uiiKifi the ioforsmeett the X^fchdant’s ezpence had 
. -beba 
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been erpectally agreed for, which Jt not, the Plain¬ 
tiff' could not be entitled to it, and omersfcd that accord¬ 
ing to the principles which govern policies in the city 
of London, a perfon who pays the’premium for infuting, 
has no higher clains on this ground th^ he who ftamls 
his own znfurer. 


Williamson v. Clements. 

T™. Plaintiff declared that the Defendant was in¬ 
debted to him in 39/. 15^. by virtue of a bill of 
exchange drawn by the Defendant, payable to his own 
order, and indorfed to the Plaintiff, bpt which bill the 
Plaintiff was then unable to produce, or deliver up to the 
Defendant •, and thereupon, in cotifideration of the pre- 
mifes, and that the Plaintiff at the Defendant’s requeff 
had executed to him a bond, conditioned for indemnify¬ 
ing the Defendant againft his afterwards being compelled 
to pay the faid Cum of money, and purporting to ai^- 
knowledge its having been paid by the Defendant to the 
Plaintiff (although the fame had not beeij 'J^dally fo 
paid), the Defendant undertook to pay the Plaintiff tbe 
faid fum of money upon reque^. After verdi£I for. the 
Plaintiff upon this count, Serjt. had obtained a rule 
raft for arrefting the judgment, on the ground that no 
confideration was ftated for .the Defendant’s promife. 

Shepherd Serjt. now (hewed caufe. ’ The Plaintiff has 
by this bond'given the Defendant a complete acquit¬ 
tance and difeharge for his, bill, for he has not only 
effopped himfelf from ever bringing any action upon (he 
bill which was loft, fo ^at the bill, as between them, is 
gone, and he could recover the fum doe only ‘4pon the 
Defendant’s promife, but alfo, if a third perfon had re- 

it covered 



BvAuok 


V. 

B&owxrMu. 


Any which 
is a detriment to 
tbe Viaintiff is a 
fuffictent cord- 
deration for a 
promife to pay 
money. 

An averm'^nt 
that the Defend¬ 
ant was lEidebled 
on a bill of en- 
chnnpe, and that 
the Plaint.IT hav 
inj; >od the bill, 
had .it his reqtiefl; 
given him a bond 
acI.nowItH’jjiog 
pi>mcn», 
conditioned to 
indemnify him 
againft ttio bill, 
Hates a good 
con.ideration for 
a piomif- by the 
Ite'cndant to pay 
the contents of 
the bill. 
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covered againfl: tbjb defendant on the bill, the Plainti^ 
on this bond‘^ould be bound to repay him. It is a 
detriment to the plaintiff to relinquiih bis remedy on the 
bilK.and the fubjefling^ himftlf to a detriment at the De¬ 
fendant’s. requtfft is a fui^cient confideration : it is not 
neceffary that any ..benefit fiiould refnit to the Defendant. 
By the ft. 9 ^ tp c* 3. upon the lofs of this 
bill the Defendant was bound to give the Plaintiff ano¬ 
ther of the fame tenor, taking an indemnity againft the 
former^ and the Plaintiff in fa^ accepts this promife in 
lieu of another bill,, though he has not fo dated it in his 
count. In 1 AL Z2. it was held that the 

giving up'the poffeffion of bills of exchange was a good 
confideration, though they were given up at the requeft 
of one who was a llranger to the bills, and could never 
avail himfelf, of Ehem \ becaufe it was a detriment to the 
Plaintiff to part with.them. So in an anonymou's cafe, 
1 Sid, 31. a fon promifed in confideration that he 
would deliver up the bond of his deceafed father, and 
make him, the fon, a difeharge of the debt, he would 
pay him ioo 4 ; and it was obje£ted, that it did not ap¬ 
pear that the fon was liable.to this debt *, but it was an- 
fwered, t,hat it fiiould be intended that the difeharge was 
made to the party entitled to®it, and fo a good confide- 
tation, but at all evedts it was a detriment to the Plain- 
tiff to deliver up the bond.> 


B(/l, contrh, . The PlaioHff has all the advantage in 
this tranfa^lioo, and the Defendant none. It is fulficient 
for the Defendant that it doesi not appear on tliis count 
that he wa;> evei liable to pay this bill. By law a drawer 
is difeharged if he has not notice, of the dilhonour of a 
bfil, aird no notice is here avetred. It does not appear 
on this count but that. th<^, Plaintiff might have, nego¬ 
tiated tj^b hill. The D^fcqd^nt,.could in no .cafe hayc 
beexii l^bie for moi’e tl^n the artiountof the bill: to that 
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extent he is dill liable; therefore he is not benefited. 
In the tafe cited the bills were delivered at the Defend¬ 
ant’s requed: the nature of this tranfadlion proved that 
this contra^ was entered into at the inftance of the 
Plaintiff, for it is in no refpe€l: either < beneficial to the 
Defendant^ or prejudicial to the Plaintiff, for whofe con¬ 
venience only it took place. I 


0 • 

l8op. 


Wiei.IA.M.SOH 

V. 

Cs.eMCKTs. 


Mansfield C. J. The count dates that before and 
at the time of the promifes the Defendant was indebted 
to the Plaintiff : that fa€I, therefore, mud have been 
proved at the trial y but if he had been difehar^ed for 
want of notice of the bill’s <!idionour, or if the Plaintiff 
had negotiued the bill, the Defendant could not have 
been found then indebted to ih* Phintiff. It therefore 
mud be taken that he was bound in law to pay the bill, 
ihc count then flstis that in conlider.ation thit the 
Plaintiff, being uoable to deliver up the bill, had given 
a bond of irdcmnity end difeharge, the Defenumi pro- 
roiled to pay. What then is it, more or l<-fs than this, 
llic Difciulant was indebted to the Plaintiff on a bill^of 
exJiaoge, whiih \ as not then n‘’gctiat''d: the time of 
pijmciit wn> arrived ; for tl*e money U dnied*to*be then 
due. The bill could nbt afterwards Or'fs into other 
Innds wi»h hi'tter rij.hts than the PhuitiiF had, it anuff 
path iubj cl to ail the equities which the Delendint had 
on it. I he agicement is, entirely to difeharg-* the De¬ 
fendant from payment of the bill, on his engaging in a 
different way to pay the money therein mentioned. Is 
not this a fulHcient co.dideration ? 


Heath J. concurred. 

Law'renceJ* The argument goes on a fuppodtion 
which the count does not warrant; that all isdolie at the 
indance of the Pkiotiff: now the count dates that the 
Voi. 1 . N11 requed 
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tSop* requ^E comes from th^ Defendant, I will give the Dc-^ 

Wiiiu^soH credit to fnppof&.hitn an honeft man, and that 

being fold the hill ,h loft, lie had faid, give me a 
Clsments, indcmnitjTji.ahd I will give yon anoiher bill.” 

This is juft as natotral as if the Plaintiff had found him- 
unwiliing to do tlfis and had .requefted it. It is a difad 
vantage to the Fl'VmtidF to execute the bond, if it is no 
advantage to the Defendant. There is a cafe in x ff/d.57# 

Travgr V. - , where a woman, after the deceafe ol 

her hulband, promtfed a cfcdUor, that if he would prove 
her huCband hid owed him ftoA, flie would pay it: and 
it was held a good conffderation $ becaofe it was trouble 
and charge to the creditor to prove his debt* 

ChambrcJ. concurring, 

Tl.c Rule was difeharged-; 



Jiiay a 





Althoiigh a 
debtor coin, 
pouodlng with 

gWcTtheraTbcf ^®y would ac- 

fcMrorityofa third cept a'dividend ^illiiigs ^ fixpence in the 

perfpn far pay- pound, tm the amOuldt aisd id full dtfeharge of their rc- 

,SnipttSe/di: ‘*'^‘*'* *** following manner, namely, the 

vidend,' he is of fire fhnUngs id the pdufid within fix months,’ (or 

difeharged upop ' ijooaer, prpvjidtd & oettaifi leafehold eftate of the Defend- 

defiirftfcd,^ fhontd he fold, and the confidera* 
^du« conUhttes;?^^^ receiV^O the futtiier fom of two foiliings 

iti'fotd 4 r,.tii«iths from the date therebf, 
fmtl!i^*’fom t^^finlHngs and fixpence in fix 
the liti^ dIvidbdoP two fotilings and fix- 
* 1 - . 

v.vf-TiV'’ pence 
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pence iln nine months from the dsfe ol^ the agreement; 
the faid fum of feven (hlllings and 0 xptnce In the pound 
to be fecured by the joint not*^ of the t>efehdant and 
one Wm, Seabornt { and that the flbvesral creditors would 
not| nor would any of them, after paement of the faid 
feven (hillings and iixpence in the plutid, fue, arreR> 
trouble, or attach the defendant. Tde Defendant then 
^verred that the faid agreement was fubfcrtbed by his 
other creditor?, and alfo by the Flaintifis, who were cre¬ 
ditors for five hundred and thirty pounds, including the 
money which was the catefe of this aflion. He then 
averred that the faid three feveral dividends of two fliil- 
linga and fixpence in the pound, amounting in the whole 
to the faid fum or dividend of feven (hillings and (ix- 
pence in the pound on the amount of^the faid debt of 
five hundred ai^d thirty pounds, were duly paid, accord¬ 
ing to the tenor and effeft of the agreement, and were 
accordingly accepted by the Plaintiffs before the com¬ 
mencement of the fuit, and that he did every a£l necef- 
fary for the aligning, fettling, and difpofing of the leal^- 
hold eftate in the agreement mentioned, and the fame 
was accordingly fold and ^difpofed ^of, and the con- 
fideration-mouey received ^and* applied for®t^e purpofe 
in the agreement mentioned* j yhe Plaintiffs replied, 
that the fird inftalment or fum of five fliillings in* the 
pound on their debt had not yet been paid to or re¬ 
ceived by them, although the fpace or time of (is 
months from the tim^ of malting the agreement had 
long fince clapfed; and although tbq, Icafehold of the 
Defendant in the agrecr^ent mentioned had been fold 

and difpofed of. To this the Defendant demurred. 

< 

• 

Zhphfrd Serjt., in (iipport of the demurrer, contended, 
that the meaning o£ this agreement was* that if the three 
lad dividends, amQuntlng m 7* tSjf.jf fimuld be paid, the 
creditors (houid be barred of their aflioo. He admitted 

Nn a 
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^ " ■' ■ .1 . - . . ■ \ 

tbaf p^ayinent to; a creditor of part of hisidebt is iio^ alone 

a coafidijraiion fov a prprnifo not to (Ue| it U ;:eceffar.y 
that iKvOiould alfo obtain ifome other advantage» hut he 
ctmtendii^ that U ihisica^e tjb,o ^ddm;wai fecurity of the 
brother was a fi»pcien|: adyantagie :^to, the creditors to 
ijiahc a good cpnSfeeranqn 5 it was die intent of the con- 
Vrafting parties, <!hat the creditors ihouid look to the 
leafeRold as a fund which v/as to be abaudoried to thcoiy 
and from which they were to derive the dividend df 5/. 
ill the pound if they could \ but whether they obtained' 
that fum or not, they were to relcafe the! Defendant, if 
they obtained the brother’s fecurity for tlpj 7/. 6«/., ahd 
received payment of. that dividend. He examined the 
cafes oi'Hiattscyie v. CrooJ^atth, 2 T» R. 24* and Filch v. 
Sulioftf 5 £^3/?, 230. In Kearjlahe v. Morgan^ 5 ST. iv, 51 
it wasjield that a bill of exchange iiidcifed over to the 
PlaintilF might be pleadvd in bar of a fimple conlracl 
debtj becaufe, though it wits not a fecurity of a higher 
nature, it gave the F.laintiff the advantage of holding a 
third perfon liable to him. CW/«g v. Noyesy 6 T\ R. 263. 

J. obferved that jtht Court had abftained from 
giving any opinion on the point in that cafe, which wrar 
decided ej^ircfsly on the ground of fraud.j' 

. -i r ■' . ■ ' ■ ■ t ' f ■ 

*' 

was flopped by- the Court. 

. V K> ‘ ' 

MANPFistD’C. J. ir the words expref^ .the payment 
of the three itfli dmdends to be the conifidcration of the 
proinife ddftifi ftii^ it iis otil^ b'eca^xfe t|ie pArties defig- 
nated the cdiAplefcioii of the agxeqa^nt^ by the petforiK* 

. Slices of whidh was Ijift ih oidcri of time to be 

(lone on the part: of the Defel^ai)^ eptitemplating,^ 

■ ‘ they didi that 'the d^yiderid pf ^hibh was to be p^id 
j^pner, t^tlle lekiehpid be fooner^lbld, would: Jt 
a^lfaven^hbe'.{»|i#;widi|nVtbp:nexio montlis frotn 

' ' -•> » ‘^ ■^** "* ’ *^ a V t 

” ‘' 'ivwhqi^ilie laft'o#(hoother 

’ ’ • three- 
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three dividends was not to be pai,d mbotha ifter . 1809. 

the expiration of the forjper period,, ‘ *' ' ■ • • ■ ‘ *7^ -* 

Chambre J. The Plaintift haire liot, without thb $ka«oxne 
dividend of 5/., the falisfa6:ion they ajjrce to accept; 

Judgment for the Plaintiff* 


$tg 


Churchilju V* Evans. 


May I. 


JN rcpTevin, the Dirfendant avowed that C. Srag-i^hem^ jf perfons 
feifed in fee of,the place in which, called Gouldings are pcfTefled of 
Hill Inclofure^ demifed and granted to C, Ummet and adjoining clofcs, 
Emmety and their affigns, the ^le and cxcluGve dcrany^obliga-^ 
liberty, licenfe, and authority, from time to time and at tion to fence, 
all times, thereafter, of working and quarrying of all each muft take 
quarries of paving ftone, and tiles, that might he found 
in and upon the fame, and all the paving ftonts, and enter the land of 
iilc, in or under the faid place in which, for the- ti!;;m the other, 
of 27 years ; by virtue of i^hich demifs and grant, the iftwoper- 
faid C. and Emtaet entered into the £*id pt|^ce, and be- concurrent^pof* 
came poff.lTqd of the faid,fole*and exdafive liberty, &c. ftffian of tand 
together with all the paving fl^noand tile under the fame thepurpnfe 
clofe, according to the effect of .the faid, demift*. and 
grant*, an4 bging fo pofiefied, afterwards aligned the fpecial nature, 

fame to the Defendant for the relidde of the term, by and diftintft }rorn» 

. - ’ , , • hut cot inconfift- 

entwith, the right of. the other, whether rith.er one is boiind to guard .againft cafoat 
damage, which darinj^ and by the fair enjliyjncnt-of, bis right, may happen to the 
other, ^txre^ Seyi^acc* per CerjKpkr M'amjhldC.l'. and Chamhre^^ 

But clearly the dnd cannpt dill rain ihe cattle of the other daniage feafant. Per Cur, 
A, having tbe exdlufive right to dig ftone in a cectaiti clofe, avowed diRraioing 
the.cattlc.pf /?.»wbd'had the exelufive right of,pa^ore there, as damage feafant,. 
for having broki^n the Hones. ^ pleaded that there was no'fence to keep them off, 

dqr aid if. otherWife guard of protect, the. ftories* ^.replied that he was not- 

bbund'to fence;' and op demurcer'the replicatioMai was held bad. 

, Whether licence to take a^profitipprendre l«,affignable, 

N n 3 


virtue 
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virme wherQ0f.t^e I)l«feti<bAt entered flte faid pUcej an 4 
was ipQir«^dofijHieJame,tibeitf I and be^aufe the CaHil 
at ‘tK« time w^,» w(y^^wta»§ftt]^jr and injuiinufly 
in and ttpon"'tbatj>axt^j?^^i^et^d|>^5|j'tn which* which 
jti(^ before and at» th^ <faid was^ufed b|r the 

Defendant for th^ purpojfe of worlung and^imarrjricig the 
quarries of pavh)^ Race, and. tUe| thpre before ti^atjinie 
founds and then founds h^reaUng apd ifljn^ing t^e .paving 
Rones and tiles then there bebgy and hreaktag and en« 
taring Hw Ibeda of^the Defendant^ »fhen (here pecfsRaiUjr 
ere£led and beings for (he pnfpofi? of qnartjing and 
working the faid quarries of paving Rone and ti^e there, 
and for the cornplete enjofment and cxerctfe of the faid 
grant and demife* and doing damage them to the Pe* 
fendantf he avowed tiakiog them as a diftrefs for fneh 
damage* The Plaintidv denying by proteRatioo the fuf« 
"Roieiu^y of ^le ^ avowry, .i^d the demife by Braggfp 
pleaded, that the place in which was a clofe containing 
iix acress and that he, the Plaiotid*, was lawfully pofTeRed 
thereof, and that there was not, at the Did time, when, 
nor for long before was there* soy fudicient fence or 
mound to prevent or hinder cattle, depaRdring in the 
Did clq^, hciga entering intp and upon the ^Did pare of 
thC' fatd clofe, which ,w?.s ufed by the l^efendant for 
vworlinag and quarrying the faid quarpel of paving Rone 


and tile found itvand upon (he Did place in which, or 
breaking and entenng«.|he fyH Cb^ds, ti^fepvate the 
dame,the yeftdtie p|{ the Ckid i^of|'s VM»<1 that the 
Plaintiflrbei^^Jipf while^- 

.ypte,** ^ 

.0 . _J* _ . .4 ^ ^ -1. ^ Si. a • 


^ «fe 4 b, 


tn 



'■•o-ccafibnicct b’f'tbd-p^gJfr'^vian^^^efiiiBpW 
• *'^in«';^dt properly ^aar4ingfVy^#cfe%f^"f4«Hng*f,^ 

- tetKng the- raflj4;'y.^'nesi.;|tlt#^.i^b 
„j^ai(tle,;-ro ibe: fiil 'tlhii^jgut:'*; ‘ 

■ .-'aiid ,on-.tb'e 'fi^cafiop; iaidi<tfidtJ'■?' aVfd ;.‘ihe ‘ cattlTd^viferc; 

trt tbe;jraid’;ciof^^ 

"piirpofe. until ^ of bisowii^tniig 

''s'fdzsa, ;^W4> ;tp%' thettf i- ■f 3 ^' ■pefetidant,' pTptefttog 

the plea,;-repliedli=. that neitlicr 
/idf^re Bpr.it: Dyl;ij^nj'-wdiit.rhc doty' prhi'Bi, 

|he ■ oeith^ he injaiiy *ay pbligird, to 

up any feBw or mound,^^^^ any 

cattle depaftotiilg. in thi faid clofe' freni'! eritd log ..into. 

. -iahd upon the faid part of the. fatd was ufed. 

■jby hini for ^oarrylngv ifc., ircafeing and enter- 

.\ing the td J^parate the::faBn: from the refi- 

idui of life' clofe V The J^intifT demurred, and aligned 
rfef'Oaufesi that the ^ef^^ re|d«^dawpn, did not 


.;J^the faid : or and' that,the repiica'iian .dtd 

’J ^ -J'"‘lilli. A. Jl> ’t^4.*2a*A*/ir.*>W AtviVk^''ls« c> «44l]rw 


. «6f *pn' Ae/d^iaintiff to, fcpccrour, or 

the,:T^d\pfam''o'fVthh ■fatd 
'.'add -that'the' renlicaipi 
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the owner of ^lu^knd anfwersible for damage^ done 
bjf his cattle, put into other parts of the clofe, and (traj- 
ing for want of feocei^ into that* pait occupied by tho 
grantee’s works. 3* Suppofing^the ol^jter of the land,to 
be aofwerable for jfuch damage, whether the grantee was 
Juftihed in dillraining, or whether, ipafmpch as there 
was no demife to^'him, or exclufire po0eihon of the foil 
in him, he ihould not rather hare brought an a^ion. 
4. Whether the replication was fulEci^nt, in denying 
merely the obligation on the grantee to fence, and not 
his* obligation to watch and protedi the quarries andi 
works. 


The Court relieved Beji Seijt., who would have ar* 
gued in fapport o|[ the demurrer, and c'tllt'd upon Leti^ 
Serjt. to fupport the replication, defirtnjp him to confidcr 
whether, fuppoiing this graqt amounted to a demife, it 
would hinder the pofl*cflbr of the clofe from depalluring 
it in comnmn with the i’lainciiF. 

i^etts admitted, that if this grant conveyed nothing 
snore than a licence to do fome in the clofe of ano* 
ther, he co&ld not fuftain the cafe. 3ut the grantor, in 
givhig the foie and excluHv^ privilege of taking the (tone, 
had granted fo mucti, that he could not himfelf enter on 
the grantee $ and though he might turn his cattle into 
the other part of the field, which was ndt ll^uarried, he 
snufl: take care to confine them to that patCf Neither 
one of two neighbours is bound to fence againp: the 
other, except by preferiptioa* Therefore when the 
Plaintifi* aUedges that his cattle entered on the Defend* 
ant for the want of fences, it ii^ fufficient for the De* 
fay that hb is not bound* to maintain a fence; 
if |s only required of him to il)ew;^}%t he h>8 a right to 
dili^n, firhich ho dobs, t^llitiiig that he is under no' 
to fence $ that luye trefpafied 
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on the quarry which he is working.^ J. bWctyeil, 

that the avowry ftated a licchfe only, {b fhat upon the 
pleadings no queilioft:. could arifei the of 

a Iqife.] In a dcniife of pafturage tliero is’uo ahfolutc 
d<i*niife of the folk In 5 T, i?.’329.* it 

was held that a perfoh who had a dCmife of the milk, 
of certain cows to be fed on certain laitd, With a cove- 
nant that no other cattle fiibuld be fed there, might 
maintain'trefpWfs againft the pdffcfTor of other cattle 

which Came into thofe fields; and if he could maintain 

• 

trefpafs, no doubt he could alfo diftrain them. That 
was argued to be merely a licence, and a perfpnal cove¬ 
nant about milk, but it was held otherwife. So in 
Wilfon V. Maereilu 3 Unrr. 1824* which was an action 
for cutting turf, it was held that trefpafs lies wherever 
there is an cxclufive right. In the prefent infiance there 
is an cxclufive right, 2 B . o . Ab. 549 * H , He 

that hath only the herbage of aforeft, or clofe, may have 
irefpafs quan(^laufum fregit^ aS wtli as if he had the land. 
So if one feifed in fee demife the paftore pf a clofc ^c.f 
years, the grantee ihall have trefpafs quare claufum fregit. 


for the clofe itfclf is thereby demifed to be p^ujred, and 
not merely t^c pafture. tojbe taken by the mouth of his 
cattle* lbid.pt/2. With refjJSfb to the obligation which 
lay bh the'Defendant t<> fenpe, it is held in the caTe of 
J^eU V. 2 Ro. Rep^ 143 and 15 2., that one 

who had licciice for a limited term to put his hay on the 


land of another, boiiM not maintain trefpafs agafnft the 
leffcc of the foil, whbfc cattlo h^ eaten his hay after the 
term was cxfnfcdj -but befidcs that ohjediion derived 
from the detcrmiha"tiiW»:Df tHe lkence, w^h in the pre- 
febt cafe is-ftilt in;foTCp,. there is a fobftanttal differanco. 
- in Sb nature or the grant-, for in this e^fc the grant.; 
’; abridges 

V' l^ecpiiig E gooio ito watch the cattle, is not incuittibent 


on 
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on th<^ It is fimiUr to fho oafe of two perfons 

adjmbing {('elds, and no 'hedge 'between thepi, 
wbei^ neither is hound to repain^e fence, but each 
muft calce care that hU own be\ift$lRr not trdfpafs on his 
neighbour. % Me, Ab\ $ 6 $, pL 7# If 017, laud be open 
to the highway, Snd the bealls of a ftraitger enter upon 
cke^hnd, it is ^not jujftihable. Otherwjfe, if cattle in 
paiTage on the highway eat herbs or corn, raptim ei/par* 
againft the will of tiie owner: it wUrexcufe the tref* 
'pafs. Co, Dig* Trf/pqfx J 5 . <??. Dig, DrAt, M, 2. If 
the owner of ace acres in a cbmmdn moor enfeoCTs B, 

' of 50 acres, B, ought to Toclofc a| fiisjperih And 
37a h, is cited, where the cafe Is, that ”<* a itian feifed of 
200 acres of cohimon moor, enfeolled another of 50 acres 
of this mobr, tonrards the north. The feoffee puts his 
beads into tlie 50 acres, and pro d^eBu eiaufura^ the 
beads dray into the refidue of the moor, and are there 
didrained, damage feafant; and it feems a good didrefs; 
for the purchafer is holden by law to enclofe or guard 
his beads withld the 50 acres, and fo it feems ought the 
H>fd of the reiidue to do as to his beads j and fo was it 


adjudged in this term.*^ Ih lijte manner, undoubtedly, the 
landlord oV his tenant tn the piefent cafe is entitled 'to 
nfe* his pallare of the feffdue of his elofe, but he is alfo 
bopud to pfcireiit his cattle' frpm ente’rlifl^ on the Other 
parti abd io^ar-the PkidtllTsattetlti^'to this pbfnt, 
the ^Defepdont^thews «t eacludre Semite the quarry, 
111 cbiWrequ«uee< of 'WhkH«tke I^aintf^ cannot lawfully 
permit his cjUtle to<wkbdbv om'tliii^^id 'place in which, 
>!v*{thoot tabidg care th&t ^ey do n6 damage. This Is 


iCPi cofe of ^j^tnt orc^mon eidoupj^lon^ in which, 
np^htt^ji,jpfefpa%S(ronld is'ai|,*5F«hllN4 

irepUoa,, 

^o^ijkhere^rr^ ht^^^citmly jienh^ theWfierUI^rt^ 
Ml the' pka, tr^ch snkrt anl^o^atsbn on theh^e* ', 
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ftitidant to mamtaiii r defeoce* *A$ to the validity of 
tlie ailiji^nmentt he admitted^ tKb grapt did not 

amount to a leafc, but conveyed merely ^ licence^ it was 
not an afligpable i^reiV. 

4 

JS^ in reply was ftopped by the Court. 

Mansfield C. J, Yhc cafes cii<d do noi confe up 
to the prefcnt queftion. Upon the feoffment of 50 acres, 
each party had an equal excluHve ti^ht in his own land. 
Here the Defendant has the cxchtfivc liijht of digi^iog 
(lone, but the Plaintiff has every other right in the f(»il, 
and he does not by any aft of hw injure the Defendant's 
right: but the Defendant having a partial and limited 
right here to take the (tones, and the Plaintiff poflefling 
■all other rights, in the fair exf rcifo of the right of paf- 
turage, which is one of them, this damage accidentaliy 
happens. 

* 

Chambre j. In the cafe of v» Macrethf the 

Plaintiff had not a mere right of tmbary, but the cxdTu- 
Cve poffcffion of a f ortiun of the turbary land, marked 
Out by metes and bounds, fcut this quarryindty ^rogref- 
Gvely extend'over every'p^rt ^ the cinfe* There would, 
be no end of fencing In this cafe t ^for as foon as the 
Plaintiff had f^tneed^ the Diffendant would dig ftonc un¬ 
der the fencc».an4 deftfoy dr. He cannot poffibly have 
any thing more than a. /joncurrent pofliffior, of the land. 
And he oanoot ditlrain a tenant in c(mmon. 

. ' 

liAWRENPB J» ^ The ai^ument fuppofds that no ad* 
vantage could, atife to any pekfon upon that fpot, except 
fr^jhe ftonef.. bat tl^e Plaintiff has nothy his pleadings 
diSRmed that othcf advantages might arife on that 
fpot, bc&tcF the getting ihofo ftonps, as hsrba|e for the 

■ ' • ^ * cattle* 
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j CASES in EASTER TERM 

cattle. Pcrhigs the Defendant might have brought ati 
action for the mifchicf the cattle had done, or m>ht 
have driven them oflF} ^but here he has diftraincd them. 

Judgimnt for the PlaiiitiiF. 




HlNlJjLE V* Shackleton, 


If a client in 
thccourfeof a 
caufe advances 
money to bis at¬ 
torney for fpecific 
diiburftments tn 
the caufe, th< fc 
diiburfenHMits 
muft neverfbtleft 
be included in the 
bin of cofis. 

Therefu''<, 
where, upon 
taxihor. a fum 
was dtdnderi lefs 
than one hxth of 
the amount of 
the bill delivered, 
including thofe 
difburfements, 
the Court order* 
f d the client to 
pay the coils of 
the taxation. 


JpELL Serjt. had obtained a rule n\ft that Mr. 

ley might pajr to %haiv^ the Plaintiff’s attorney in 
this caufe, the cofLs attending the taxation of his bill of 
colls, lefs than one fixth part having been taken olf by 
the prtithonotary. This rule being prematurely made abfo- 
lute, oMained a rule njfi to difeharge it,fuggell- 

ing that more than one fixth part had been taken oH ; and 
whether that were fo, depended upon the conflrudlion 
which the Coutt fiumld put upon the tlatuto 2 Geo, 2. c. 23. 
f, 23. in its application to the following circumllancts. 

who was the real I’laiutiff, attended at the Tork 
afliz-'s at the trial of the caufe, and after the briefs were 
delivered yj his counfcl, paid ShaWi his attorney, a fum 
of 6$l* lor. 'to be dilburPd,in fees to jthem. Shaw 
charged thefe fees in his i/ill of cods, which, including 
them’, amounted 10*276/., and cxclufive of them, would 
have amounted to 2ro/. jo/, only. The prothonotary 
(truck off from the bill 33/. 13/. loff., which was Irfs 
than a Exth part of the former fum, and more than a 
fixth part of the latter. 


\ Pell Serjt. in fiiewing caufe againft this fccond rule, 
conjended that the ad of 2 G, 2. c. 23./, 23. muft be fo 
underftood, that the client has a right to deniand||||gn 
hi? attorney a bill of all the items that occur in the courfe 
of a caufe; and if the attorney had emitted thefe charges, 

h(f 
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he wo^ynot have duly cooiplied with the order for 

taxati^: if the client has not a right f6 require, this, 

thof/items, although charged, cannot be the fubjefl of 

taxation i and, cooflquemly, if thofe fums have been 

improperly included in the.bill, jihe prothonotary mull 

review his taxation, and tax the bill without them* 

But the found conArutflion is, to cor^fider the whole'* 
^ •* 
bill together ; and in that view of it, lefs than one I’ixth 

has been taken off} and if that is fo held, the Court 

will confider this ftatute as a good guide to them in 

the exercife of theiir difcrctioit, and they will net give 

the Plaintiff the colls of the taxation. Hurjl v. Dixon^ 

B. irnesy 118. Barker v. Yhe Byhop of London, ibid* 147. 
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HllfULE 


V. 

Shack tETOM. 


BeJ}, contrh, urged that Shaw ought not to liave in* 
eluded thefe fees in his bill. If this fum of 65’/. icj» 
h^^'d been a fum paid to the attorney geocrnlly on account, 
it might have been proper to cbaige thofe fees, but the 
elici t paid him tl.is' fum witl: a fpcc.Hic appropii '.tion to 
a particular puipofc. At leait tiic Court, in tlic exerclfe 
flf its clil’-Tetiott, will not give the attorney his cofta^of 
the taxation ijji fuch a cafe. 

" . * 

Ctfjrrt-obf rved, tfsot h) ciuifes of magnitude it 
mull frequently happen, tharih: ciicnt makes advancea 
to the attorney in the course of thb caufe : yet it was 
never the pradlice to llrike out thofe items from the 
bill. 

The Rule was difclu.vged< 
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couinti^ ill the tEe county of * 1 *® ^ork, 

alternative. 0 |. pf them i?? Juj^^heihg th^^ tftfcnptioh of the pre- 
mifes m 4 he ,dc*f 4 thchfes; 

in .which^ of the,two Coj 4 i|t.l«#pa« of the.premifes wa® 
fituafedi; 


« «* <r ‘ >..»'% 


, The Court Kcl^ thaf it couW; not be permitted to put 
the Counties m"thc.aJiter#|atjve, for that a recovery was 
,ori§inaiij a^iop, and focal. If part of, the 

' prcmi^ wa® parties did. 

not tnoi»-iii )«V^ich <J?dnty they lay, the only expedient. 


was to. have twd recoyeties.^ 


- ‘V' •' .**' ■‘••/ V 'i? ■ . •• • *' 

Hirh^ tiftie to a to let afide 

ihferloci^o^cjudigmeiit whic)^figned in 
Jad^^s oideri cafe^ot: of 4 plea*': :Th4 Beiehdanthad tegu- 


• Jg oft; tjii^ jbavinj 

the-yalc, re-, 

y, Rpn^dh A.^% ^7 


••• •. ., ;•'»'i ' •■ • V. - \ 

-■*•• '■ <■'■ j' . ■-.'.w'; ■ r ■ . ■ i'.' ■V’.'”, 
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and BuiHi V. Latham^ ibid, wJiei-e the prafiicc was 
cftabli^ia in the King’s Bench, that aftaV an order for 
time plead, the demand of a plea is no longer weccf- 
fkry/' * 
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Cochell contra. A pofiiiv'c rule*of the Court makes 
the demand of a plea neceflary hi the^cafe where no,,* 
judge’s order has been obtained t it mud therefore be 
inferred that the fame practice prevails in all other cafes, 
though the rule does not in terms apply to them. 


The Court, upon a reference to the ofEcer, obferved 

V 

that it never had been decided that a demand of a plea 
was neceflary in fuch a cafe as this: in the Court of 
King’s Bench it was held unnect-ffary, and fince it was 
highly dt Arable to render the praflic&of the two Courts 
as nearly uniform as poflible, it fliould in future be con- 
iidered as a fettled rule, that where, there is an order for 
farther time to plead, no demand of a plea is necelTary. 
This too was much the more reafonable way; for fince 
the D<»rendant preferibes to hinafcif by his order the 
time within w'hich he ihall plead, no demand can be 
neceflfary to acquaint him w’ith the time: thq ri^c was 
accordingly abput to be difalrarged; but 


% 

Cochell produced an aflidayit of merits, and took on 
himfel/* the payment of cods, upon which the Court 
pjaclc the rule 


Abfoiute, 



V 
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Webb v. Geddes. 


If a declaration di'chratjon in this cafe was in debt: tbc fir(l 

in.debt contain count was upoi:^ a bill of exclunge for 995^* 9»» 

a eontraft, oil ' ‘^bich the D.f^djtACyhad accepted, by way of paying 
w<nch(’ebtwould for goods of the faitad amount which he had purchafed 
not lit. at the plaintiff: thilNre were alfo counts for goods fold 

theft?U3^^rti^r* delivered, money Knt, money paid, money hid and 
8. haiUn eiror received, and Upon iin account dated. The riaintiff 
is not nectffary. having (igned iudgment for want of a plea, had pro- 

lie on a bill of c«**ded to take out execution, net with Handing the allow- 

exchange againft ance of a writ of error, the Defendant not having put 

the acceptor. Jn any bail in error. 

Therefore bail 

ill error is not r. e . ’/• . i i t /• e 

ntjeePary upon a Serjt. on a former day obtained a rule «// fot 

)udt ment in debt fetting aiide the execution, and returning the money le> 

ag.»it'ft the aC'^^ , jjj ujQyjjjg {[jjg rule, he iuhfted that bail was 

*^*^Kor upon a ' ncceflhfy in this inftance under the ft. 3 y^ir. i. c. 8., 
judgment for b&'raufe the word contra£t io that ftatute has always been 

goctis fold and cou^iicd to an exprefs contrafi, fuch an one on wi'ich 

* t * ^ " 

Ormoney Cdttld.f\ave been brouglit at the time of palfing dial 

a£t. 359. Tryer '\, Bridgemat ^ Lord 

borough C. /. threw out, that if there arc counts on vi I>u 'i 
the Defendant is 'not entitkd to bail in error, the adOmo 
one count, on which, if it Hood alone, he would be end- 
tLd to bxtil, will not entitle him to it on the whole de¬ 
claration *, and for this there is a good reafon} for in 
debt the judgment is for the amount of the fevetal fums 
laid in all the counts, edd the bail recognizance is taken 
in double the amount nfthe judgment; although by a 
•% xation introddced Into the pra£tice of the court, it 
is fufticient if the b^l in double the fum really 

due. Abtxaitdir y. 7 Term Rep. 449. it was de* 
el4ed> thlit h^in error is not required upon au accoone 

ft'sted. 


Money Icnts 
Miiii^y had 
and itoivcd, 
t’r on an ac¬ 
count ttaUd. 



. lit 

M/ ’ ’ 7 ‘ 

V. mut 1 ^ y 4^ held 

thtit j^atl in error U reqnire'di irf a ju%ih«int 

unl^^ it appears that th^a^Heti thought 

eifie contract* It baa never been determined thlj^^bc 

liM againfl: the acceptor nf a bill o£ ea<4^ange. '' 

* * 

* / 

Lens and Marjhall Serjts. caufe againfl- ' 

this rule. They contended of cxchangs. was 

a contra^ within the meaning' <$i^*the ttutute; as to the 
count for goods fold and delivered^ chough it might un¬ 
der fome circumdances be an a€l;ion for an uncertain 
demand, it was not fo iijt Ih^ prefent cafe, fince it ap¬ 
peared by the Defendan|^S9(^davit, that; the value of the 
goods had been afeertained between the parties, and a 
bill given for the liquidated amount. It was not elTen- 
tial that the contrail ihou|d be inJ'writingj but if it 
were, the bill of exchange was a Aillicient coatruA in 
writing. 

Seji, in fupport of the rule, relied on the authorities 
before cited, and oKerved that in the cafe of Tr)'er v. 
Btidgeman, where one of the counts was on a promiflbry 
note, and the only other two counts were pp}a (luontuns 
valehant^ and* on tut aCoouibl^ftatcd, the Court of King's 
Bench held that there was no otie count in the dci 1 tratioti, 

rs * 

Upon which, if it had £l:ood< Hngly, bail in error would 
have been inquired. For at the time of palling the fta* 
tute of 3 X. debt could not have bean brought on a 
promiiTory note: aud it was decided in Teh^ 227. Gtr» 
ting 7» Bakery that though an account''ftated reduces un¬ 
liquidated demands tq n ebrtainty, it does not follow 
that the debt was upon a contre^l: at iiril;. So, an 
avriKtd is not within the ftatate, becaufe it may br, that 
rUaete Wad not any contra^ at fir0;, though the arbitrator 
W|(^ueed the fcveral demandl to a fpeexhe fum. x Sh* X4» 
y. Cmty, f 47<5* ** was hel^J that a bottomry 
Co bond, 
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bon»i, by tins ^ontingett^y having happened, '»camc a 
hon^, for the payment of tnoney Only. In Si^^on v. 
3 j?iim 1548, art a€t!on on a judgment w^held 
6 e»»es» ^0 peculiar fpecics of a^ion not enumerated in the 

ftatute: ‘ 

*♦> v* 

' Mansfield C^j^i ^ ^yhc cafes have decided, (for 
what reafon I canncn ^cetre), that the count for goods 
fold and delivered is not an a^lon upon a contrail;, and 
we mud abide by tlie deciHon; we ran only look at the 
record, we cannot examine whether the evidence to fup- 
port the count is the evidedee of' an exprefs, or of an 
implied contrail. B-iiJes, if that were a count upon a 
contraQ:, yet it h?s b/cn determined that where tliere is 
a general judgment, and one of the counls is uot upon 
fuch a cuntra£l; on' vj/n-h debt would lie at tbe time of 
pafhng thit> datute, bail in eerier cannot be required upon 
the Hngle count. 

Lawrence J. What count is there in thU declara- 
tiLAi upon which, ptoperly fpeakiug, debt will lie ? fn 
^Sy/ljord i/tj/rC, 15 . determined that debt would 
< not He 'agbiud the acccp^ior of a bill of exchange, and 
liC'd EUm In this court ^v^ognixed the fame doctrine) 
and Jt was determined in Tt'ygr v. BtiJgtmafh that if 
there be one count for whiih bail in error is unneceffary, 
it is not neceiTsry for any. 

Chambrs J. I am very forty we are bound to con¬ 
form to fuch a rule, but the cafes are all fo. 

^ Riile abfojote* 
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^ Holmes, Gent* one, &c. nj, CateS8T* 


PhintifT* who w.i'* an atror< ey of fhis court, 
declaretl upon a publithcd by the Defendant, 
toncerning the jn hii, bufuit^ and i,’ 

and of and concoriiin^'^ certain bttfineflToi, in wliich Ac had 
been ittained and enipio cl by ihc Dclondint, and of 
and conceia:i»g the bills of colls and thasges which be 
had deltvcred to tlie D icndanf* in the foun of a leftei 
ditetl'-d t>i»n“ Mr. Tc-^ w JLul/'j/i , which was asjol* 
lows : “ At the rime of yovi Tcc./rnniri.'ling Mr, Hjfws 
to me as an artorocy, 1 aoi pttlnadtd yc u ^iled from 
the pmeft nv lives, and v,i,h a vjevv uiMu.l advantage 
to both p^rtf S' iroin ynnr ophuwJjl and wifli to f-Tve 
Mr. IhlhitSf I was induced tp employ him, and for feme 
time w.r-j fnisfifd w'tli h’i tondr.<?l. A c .fe of grofs 
negligence, falfeho'.i, and pw/aricatlon, compelled me 
to withdraw from lij.n . ly co 'j.Icpc'*^ md to tranafei it 
to a gfinlenunof hen ur . i.d “ f vO. bility: in cciife- 
quence of tins, a moll cn nev' > IwM of colls has Lctn 
brought againll mej thu, „ ! nbic , fus been 
taxed, and reduced nearl^ni" tb»i I, .*ntl pud j not yrt 
fatished, he now produces a unbv'r b.ll ,ij..uull nie^ the 
items of which ire fo cxtracidln .ry^ i’’. t it this nionvnt 
I Hi udder at ihe hare iciuil flu n of hrtving empKi cd 
a man fo truly bafe and coivieniptiblc, i have llatcti tlu l'« 
fa<£%s for your cunltdcraiion, and tiu ievet l voui hers .are in 
my pofieftion } and I do prefumc the iaipcidion o£ them 
is not unworthy your notice,” ''rise D,.fcndant p!,a'l *l 
tn juftification, as to fach part of the Iettv.r coi ceining 
the PUintilT’a chararter and c.>»«.lui'l: as icUies to u- 
eommendation of the PlaintilT to the i^iferdant by tl c f.cd 
Thofmi Mofikhcft/Cf and the eonfvcjuent emph.yment of 
the PlsmfiO' by the Defendant, and the condeif of the 

O o a PUinliff 


May 6. 

The JuftiBca- 
tion of a fibet 
mutt {late t^Uabfe 
fa<£ts, not ireuerat 
cfnrges of tnif* 
toiiduft, 

A hbcl charged 
an attorney with 
g< nrra! ntifeoR- ^ 
duet, viA. yroft 
uif'l >Hice»falfe« 
h >u I, ptevarica- 
tioa, and e!ccef> 
fwe billiofcofts, 
in the buPnefs he 
had cotiduded 
for the Defend* . 
ant. A plea in 
iui.'iiuatipo, re« 
H.*tiijg the fame' 
g< ncuil chatgev* 
with viit Ijpecify- 
ing the parttcolai: 
3^ts of tuifcon* 
dudi upon de* 
w.*s held 



• ■■ I 




ih« fexcfltttM ofemploy,' 


,;\fJ^Bi^|iriiig of ;*fach employmeot from .the Plaintiv^<i^{;. 
g«ilji^pith of hoaout and refpc^iabiUty, and 

'■ _— _ ?-A;- l_•It. Vr 1 .. »1_ 




leliivery of enormous bill? Of cpfts by j^he lPli|h|i 


to tbe Defendants and the taxation thereof and relSuc:r^ 
tion therefrom, and ^iyment thereof, and the dellsisry. of, • 
' .^further bill of cqff^i’, and the imprcflion which fiibK 
cotidsifl left upon the;ai|»d of the Plaintiff, and the opi- 
nion of,|he neceflity which then exiffed of infonning the 
faid Thomas Motihhoufe in a friendly manner of the con- 
duiSt of the man the faid Thomas Motikhouft had recom¬ 
mended % that before the (aid time, &c. he, the (aid 
Thomas Monkhoufif had recommended the Plaintiff to.tJje 
Defendant as a fit perfon to be employed by the Defend¬ 
ant as an attorney and folicitor, and that at the linre he, 
the faid Tbon,;is Mos^khouJej recommended the Plaintiff to 
him,, the Defend int, as an attorney, he the Defendant ti; 
perfuaded that the faid Thoistas Monkhotife a0.ed from the 
pureft motives, and with a view of mutual advantage, to 
both parlies ; and that from the faid Thomas Monkh^/0 
opinion and wlfli to ferve the Plaintiff, he the faid Defe»id»^; 
ant was induced to employ the Puintiff, and for fomc time 
yvasfatfsfidd y/ith his conduct, and tbatj before the'co^ 
pbiing and writing, faid letter, cafepf.gr^'; 

negligence, falfeho^id, a.nd preyaricationj emmpeUed |tii3d 
. the Defendant to withdravt'from ij.the Plaintiff his-^onfi-' 
denccj add to transfer it to a geritleman of honor, and re- 
fjieftability, that is to fay, to r and 

that in coufecuience of this a^moMenormhua hill of coffs 
; Waai; before the 

l.;,]faid- letter, brouglu.sigain^,j'irt^,t|^^ge|fejn,id,a^i^^ 


legal adv^e was,.h 

,■■ reduced nearly.'oi?e thirdj^nffpai^5^.^ 
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at the lime of writmgl ccmpp^irg, jnd pub* 
liOiii f id letter, fo extraordinary, thdt H Uie momeut 
of and pu’ lUht.ig the f«d letter,he,theIMcod30t, 
f/udered at the bare recolk^lion of having employed a 
info truly baf' »n'i c'^nremptible^ iuhi-r, ihe Defend¬ 
ant’s, opinion, tlr mull lurcb^en • vnd the De¬ 

fendant averred tb hMealed the fa^il los^ i»a fud T/ 
Mmlbuufi«> conCtlt/arjm, and that the kv t/ veufher* 
were in his, ihe DeLnd/nt’'*, po/htfi^n ' ‘hxr h** du! 
prefume the iofpe^tion f ftb’jnwt' nofr". crthyofin^ilic 
faid Thomas notice, fm M.!nv.h rc-»fons he thv 
Defendant, ,’t thi f .»<) t m." oi i vinte, com- 

pofe, and puMtth of »n<! Cv i*»rp|T ^ *1, u'tilT, and hi 
condu^ as futha: ttrt. v i,l iolicitor in his oh>retaid 
employment, ihc f id 1 it i, , v v is li*v id j<, hha to 
do for the TPifon& :>foT. <* • i- »i I’l n.t.ii de¬ 


murred, and alleged for i , tl. t 11 IU tendant had 


not fet forth or flifnn ii 'O'l hj hii |h , I'pf IffcalJy, 
partieulariy, and circumi' nitnl j n’ ’t <«.v « r jto, oi 
ir / /in whatmumo, m n? I r v» 

i * 

iiaid cafe or cafe > uf gre! m It i'« fill hood, -ftid 
^evarication, in the plea m* m . t.»d, n I winch com-* 
peiied him, the Defendant, to witl lia v f»; a'thh .’l«iin- 
tilF his confidence, and it to the Tiici ''%n^s 

Plotti arofe, or was, or were o^tal oi^ctl, is he on^hi to 
have done j or wlui fa^s, ci/cu or t:i. umft ince<!, 

conftituted or was, or wcu, the 'life or c*ul*s of the 
faid cafe or cafes of gtofs neglige i ^, f d^hood, and pre¬ 
varication; and for that the D^,!* nU.mt had not particu¬ 
larly or fpectficaily fiiewn or difclofiid in and by his plea 
any cadfe or caofes why Of-wherefore he the Defendant 
Omddered at the bare recolleffioii of hating employed a 
mail fb ‘truly bafe and contemptible, as in his the bc- 
opinion iht PUintifi' tnufi: have bcvii: ann alfo 
Defendant had fet forth t?ie chaig?,'. agaiuft 
to fo IfideSxute and uncertain a manner that 
Hnow what pat^enlar fa 4 %s tho 
' O03 ' 
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Befc^ndant would atteSn Jc'to by evidt/'-Jis'under, 

. tb^fiu :cr eitbci?*blf tlfem, on the tmi of this t) )ife, iit ' 
ord^i^^fapporfc'me afprefaid charges and Ubelloi^i^at*' 
^aTK^Y.; tcrlllfed things againft*the Plaintiff;. and iherefoirO thaf . 

he the Plaintiff cannot be prepared to difproyc and ;^r , 
wer the fame, as be j),^ht to be, and otherwife would, 
^^ave been. Tlie B^^ibdant joined in demutrer. 

■ ...■ ■ ' •■• ■ ■’ ' 
Shepherd Scrjr., in fappcrtof the demurrer. This plea 
is bad: for it is not fulhcient generally to repeat the 
libel: it is necclT-iry to llatc in juflification fonie fa£ls, 
which, if true, would warrant the words complained of, 
and on which the Plaintiff, who in fome fort becomes a 
Defendant in thefe c;:fes, may labe ,m iffue, and may 
come to trial, kn .>witig wliat is the fpecific charge agalnff 
his char;.ic't< Viad^jvepared to nnfsver it. This dodbine 

ifc 

is laid down i;i j T, R, 7,^f5. 'jchtifon v, S^ueirtf and a.Ifo 
in the cafe of Neveman v, Bailey^ there cited; in the for¬ 
mer of.tliefe cafes It wa:' held tljat a plea averring ** that 
the PbiiitiiF had been illegally, fraudulently, and dif- 
” hontllly coarcerned and conncflcd with, and was cmc. 
** of a gang of fv-indicro and common infornaers, and^ 
had iv'fo^cen guilty of deceiving and defrauding dryers, 
V* pcifons with whom jhc hcv:J,had dealings and tranfac-.^ ' 
**. tioiis,” wd.^ tou ';e:Ttr:it} and that the Defendant 
ought to allegf- fo:n«' ipecial circumflanccs, together with 
the time and place, fo as to give the, patty an opportunity 
to meet the fadts on which the allegttion is founded. In 
the latter cafe, a tilca ** that the Plaintiff was a juftice 
** of the pear c, and had convitfled divers perfons re* 

^* Ppet*ivJy in divers finesind/umS -Of mon for 

on preceiice of their ■'Kaiving; refpe^iyjsly 


y receiyeu- -pt ^ 
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// virtue of the refpc£l^ve*ftatut<^s, bat had kept 
. 3 et«iined the fanse,” w,>s clearly held bad fpe- 
ciaj^tnurrcr, becaufe it did iiot^fpecify any or 

prfalty which had been improperly detniued. It H very 
tffobable that in the pr^feiit fvfe, the ‘circumHanccs to^ 
which the Defendant alludes would not fapp,>rt his af- 
fertion : if he had Hat^d therp^^and tlr-yLul appear^ja'^ 
infidhtient, the Plainud would have had the opportti- 
nity lo domut : but here* to uff the langu.'gt- of DnlhrJ.f 
if this plea were to Le fulTered, it would be to allow any 
pcrlon to libel another more on the records of ih j court 
than h'* could do by the ciigiual vehi( Ic of the dander. 
If the Pi.UMtiir hul nt t demurud to this plea, but had 
npiieh tL‘uijuliliy iie mtid !uv; pone to tual prepared 
to juftity the irml ."tio'jui his v h^de hf.*, fmee the 
plea doH,' not pom: out to him of them as the 

pasiicttlar fa> I alluded to. 





V 

Catbsby, 


//’V//V/»;jr iSerjU . i, r, th 'i'his c .fe is very diiiinguifli- 
alle from the t-nlv two tuf’s which luxe hccii cited. 

a 

TIuif.. were cafcs uf genci •! cnaiTet. <,f mah)raC.tIce3.‘'In 

the prcfciit ral>, it js tie: Vlai 'ud oidv, who c/Ierts chat 
* * < ' \ ^ 

he hr's been guilty of nepii.'cnre, f.dfchorjJ/and preva¬ 
rication 5 for^rbe Defenda^i^. ‘vpl'j; fiys th.)t a cafe of4hat 
natiir'^ induced him to wit})draw his^contldence, xtkhout 
flying wijo haJ been gujlfy of it. The Court muO', 
therefore, concluja th.»t the PlamtiiF^s attention was 
fufliciciitly drawn to piXticular paffiges in his own con- 
duCi, to whi.'h be applies th« lihcllc^j^vords, fo that he 
would have Wen under no, difficulty lo Know what fa£ls 
would be put iq iffue op the trisl. A general charge 
certainly gives no notice what fails would be pujt in 
i0Ue, but this charge relates only to one private tratif- 
between attorney and client, occurring within a. 
fhort'^riod of riatCi it muft therefore be familiar to the 

‘Oo 4 ' kaowledip* 




lu it W liyiiW’ 11^ 

^JETotMiiS 

»• 

Cat)^sby> 




'jCASES IS fsAStER TER]V;;< 


knowledge and. memory of both parties} noro.ocs tb« 
plea,, SMI was urged, compel the PlamtiflT to revr\<y the 
trant^i^ione of his whole life. 


< » 


Mansfield C* J. Jt Is probable that the 
may know what trait^il^ion is alluded to, but the Couit 
i.2onot be fare that '^^^bes, and poflibly he may not; 
and in that caff he ftitlft come to trial prepared with all 
the cicrka that have bfen employed, and ail the papers, 
in all the caufcs in vi'hich he ha'^, ever bccu engaged for 
tlic Defendant s the imputation of grofs negligence and 
exceflive charges is clearly aflionable. 


Hlath J. I am of the fame opinion. It is faiJ 
that this plea chtv'^>7e3 fomtthing fpecilic. But I agree 

i 

with Builer J., in J hnfon v. Stuart^ if there be any thing 
fprciiic in the fubje£l, though it confift of a number of 
a£ls, they muR be all enumerate, d : the Defendant, who 
mufl be taken to know them, mult diCclofe them. 


^fhe Court permitted the Defendant to amend on pay- 
tnent of coRs. . 
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■7/615 was an a£lion of ajumpjit brpughf; upon an If an award di* 

^ award. The declaration Hated, th.n the Defendant 

and the Plaintiff were coparta^rs in tr^de ; and 

certain difputes and differences -lutving aislcn betv/cen and either of the 

them, they had fubmitted themfelves to the aw.ird of the two is oncettam, 

arbitrator, indifferently eledied to arbitrate and deterntine H 

as well a diffolution of the faid copartnerfhip, and a re*> Jhe pLTy to^j^r- ‘ 

muneration to either party, and the cancelling cf the foim the other 

indenture of copartnerfliip, as of and concerning all 

matters in difference between the parties, fo as the faid that'money'^ 

award iliould be made in writing ready to be delivered ih lil be paid, or 

to the faid parties on or before the 2c*iii day of Ftthritary fecured to b« 

then inffant. It then further Hated, that the arbitrator, party 

, * ' muft either pay 

in purfuance of the fubmiffion, duly made his award in the money, or 

writing of and concerning the premifes fo to him re- give foch fecurhy 

ferred, and thereby did {amongft other things) award that '* fatisfa^tory 
, _ _ , nil t « -ft. > . to the perfoii 

the Defendant mould pay unto the rlamtift 50c/. aid entitled to re- 

that the fame Ihould be paid, or fecured to be paid, unto ceive it, 

the Plaintiff, (fubje£J: to the dedu<Siioi» of 155?: qj*. i 

^ thereinafter natentioned), w\*^hm one week from thr <hkte f^bSlHon/tbat 

of the award : and alfo that the Plaintiff /liuuld paj^, or the award (hall 

allow unto the Defendant, cht of the faid turn of 500/., 

155/. 9/. nit/, for monies drawn out of the tridc by (he - 

Plaintiff. It then averred as a breach, that the Defend- determining (bmc . 

ant did not, nor would wiihin one week from the date of of the points 

the award, or at any other time whatfoever, pay, or fc- p^^Videl t^t the . 

omillion of the others do not dtCtroy the eqoipoife of confideraiions. 

If an award order two things in favqur of one party, one of which is oncertatn. 

Of for other rcafom caoool be enforced, he may waive tWs, afid foe upon the breach 
of,the other. 

Af aft arbitrator be appointed toarbitrate a certain m^afure contemplated between, . 
' two panies, a«. «v dUT<4t«ion of partnerlhip, he is aotncccflarfly bofttid to dired tha^ 

diffolfcd. 

.A/v ‘ ' 
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curf to pai'!, uuto tljs i’hluttff the faiti 500 /., 

to facA .is atorefaut^ accortH^p- to the 

t< nor and of iht a\ii>.if}. To this ilecUra'i^n the 
I>tfon(3aiic cemurted. \ 

ilfrt •/’>' V Seiji., m iuppon r.f the deniurrcr, objedw"*^ 
I. 'that ou' ol rhd fo.^ttcis fuhiv’tt d wa*;, to arbitrat o. 
dhihlutbn of pirtnerChifi, which it was imperative on the 
aibittator to do; and that it did hot appear by the award, 
a, ftit'd on t^'C 'acc of the d"clnation, thit he had fo 


done. 2. Tl.at v e avi-nd w.15 void for uncertainty, in. 
afmuch afi it did tu.t pofjdvcJy diredV wh< ther the mo¬ 
ney fiiould »'C pnd, or orJy fecured to he pahh 3. That 
it wa» not h«-i. rtT,,on ihe Cift point, Htuth re¬ 
marked that the A'b.oilhoii was not imperative on the ar¬ 
bitrator to aw nd . ^dkflolution of partJ>erfldp.] An award 

i • 

iS clearly void for uj v.tiiainty, which ordirs that the 
party fball give fecurity, is a bvmd, Samans * <?/*, 5 Co 77^. 

It is eijuillv iiif'oinpoti.nt in this cafe, as in that, for 
cither the PI lintifT or th- luber m ..ij.fs the penalty 
in which the fecuriiy Oiall Le giv* n. [^Htuth J, ob- 
ferved th>t j’jc c af- < >*" ! v as ti^it fh*- c fe of an awdrd 
to do pue'oi tM'o thing', in^rhc di-juntlivt, at. this was. 4 
{tie dhH.'..*l.ion there t u *3 important, between fuchh 
things as a man bin N ntcJi If to do by his own cove- 
rriu, amt fuf b thin/s as h* fiull be he und to do by the 
awird of anotlM r. 1 ' r if 4 man covenmt with /?. to 


rnt> r int ^ a ''oi.d for t* e peaceable tnjoynn nt of certain 
hud, the penalty ui the b-'nd QitU be the value of the 
land} but the Cenrt muft luck into the judgment of ar* 
bitintors, and fee whetlter it attains that certainty which 
ic the ohjcil of litigation, Tiy/int v, Cro. yac, 314. 
An- uw artl was, that the I>efendaiit diould give fecurity 
to the Flaimlif for the paymtint of t 6 f. at two daysi and 
it wa« agreed by all tlie Judges and Barons, upon error 
brought, m the Eachequer'chamber, that it yra$ a void 

’ ‘ S * 
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ptbitrement for the uncerturnty, in|fmuch as h did not 
fliew wJidt fccurity he (hould give, .whct|ier by bond or 
othcrwife j and every arbitremetti ought 10 be certain, 
that the party may know what he ought to perform. In 
the prefect cafe it w-ould be nectflary to appoint a new 
arbitrator, to dt‘t?rmine in whu fum the fecuriiy (hall 
be given. 2 Jiulji. 262. Driport Jf'Udgoo/r. Award 
that the Defendant Oiould pay fttch a fum of money un* 
to the Pliintifl, and ih.t he fhottld give fecuriiy for the 
payment, CM-c J, This is, a& to tJie awardmg of fecu- 
rity, a clear void aviard ; for the arbitrator by his award 
v.nnot enfori’e ihj Defendant to give P'curity to the 
riaiiittfF. aS/v, ic2.|, 'lippinv Smith, an award tint 
the l>^ftnda^t Ihould give kcurity to pay the PlaiutUf 
a'l aniiinl fum lor life, on tlemn-rer, w«s held ill for un- 
i *rt.ii'iry, becaufe It did not drttrn;^r«e what fecurity 
fhci'ld be given, li'dham CLtlf \ iuU llayn^ 123. 
an award to dcilvei up q t%Uam fenpfunt sl/Hqatcaum, vr/ 
quaniLiti billaui u'>n^ qu. I was h.M 

too loofe a dHi,Tip«i>^n. The aibiuitor muli have in¬ 
tended to give the Defttidani hi^ option, whether he 
would pay the mou'^y or piv* thv' fecuriiy; if the Court 
(hould decide that he wms b.Jund to pav wltiiiu a; week, 
it would deprije him of thy—; if Ik exercifes hi^ 
ele^iou co gUt fccurity, it is'^mpofliblc to fay what the 
fccurity (hall be j he m ly ien<j|sr a no?i: of hand, a bond, 
a collatvial fecurity ; the PlaintilF may rtjed them, and 
infill on having a mortgage ; no one can decide between 
them what it lhall be. 


55 « 
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SiMMphrvfi 

v> 

SWAIKF. 


Sltphmi Serjt. (oatrii. The declaration only Hates that 
the arbitrator awarded this payment, initsralia, and there¬ 
fore k is not utccirary to fet out any odicr part® of ihe 
award than thofe on which the gravamen is founded. 
lUt, jRv^..3ia. Leuke v. Builer, The DefendJ^nt is at 
Hbertv to fhew the refidiie of tlie award in his plea, if it 

i« 
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is material for him. fT^e award !s good: the only quef* 
tion i9> whether it U vitiatrd by being in the alternative. 
Thh( cafe dilFers from thofe winch have beeti cited: if 
an award be Co uncertain that a party cannot know 
which of two thbsgs he is to do^ It is bad j but unlefa 
the matters awarded -to be done on one fide go to the 
.^whok juftlce of the Cafe* and be the whole confideration, 
fo that the other mattgrti cannot confiftenily with juftice 
be feparately performed, an aw ird may be good in part, 
and bad in part. Pjpev. But, 2 BaunJ. 291. Award 
that the Defendant ihould pay to the PlaintifF the money 
due to him for talk work and day work, and that the 
Plaintift* Ihould pay the Defendant 25/. i and that each 
ihould mutually releafc the other. Uhere the balance 
to be paid to, or received by, the one party, could not be 
afeettained till llie^ debt of the other was rendered cer* 
tain: but where there are feveral things which do not 
go to the whole of the award on one fide, the award may 
be good for part only, as in 2 IPth, 267. Fox v. 
where an award was made for payment of i< 5 /. ioj., 
and the cods of a caufe, and thrt thereupon mutual re* 
le. .Vs dtould be given $ and it wisheld that although the 
cods had been reduced to a certainty, either by the 
award, or by any fubfeque*. taxation, a breach of the 
bond was well afiigned'upon the failure of payment of 
the \ 6 l* tos. So in 2 WiU 293. Addifon v. Gray, where 
an award was to pay 4/. 1 5/., and the cods of an a^ion 
in an hundred court, which could not be afterwaids af- 
certained by taxation, yet it was held that a breach was 
well aiSgned upon the default of payment of the 4A 
though the award might be bad for the tefidue*, Thi^ 
fame point is determined in 3 Lgv,4t^, Bargrmt h-Au 
kinU In all the cafes cited (H) other itde,,the fubje^ 
matter of the award was u/acertaiq. It Is td 1^ 
red front the cgfe at Thynne y» Rigiy^ that^b^eire thp, 
<ia|« appplhc«d for payment, the was 
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on default of giving the fecurity^; i«tt if the a€lbn had 
not been commenced until after the days of payment, 
the Court would not have fo decided. In the cafe of 
dipping V. Smithy the difficulty wsf-?, to know in wtiat 
fum the party ffiould be bound for payment of the an¬ 
nuity § but there is no difficulty inltnowinp: how to per¬ 
form thi$ award. 12 Med. 585 . JC40 v. Flkms. Award 
that the Pltiintiff ffiould deliver^to the D*ef<’iidant A^txl 
tain deed concerning the title of land in queilion, or 
pay the Pbinfiff 50/. j the deed was m the pow’cr of 4 
third perfon} and it was ohjc£led that the aw'ard wag 
therefore void. But BUnconve J. held tho award good, 
for it did not poiitivtly order the delivering up of the 
deed, but that the Defendant ffiould do that, or pay 50A 
Thus, in the prel-*nt cafe, the Defendant may difeharge 
himfelf of the obligation to give fecu by paying the 
money, * * 



• .1809. 


■ 0 . 

Swains* 


MarJbaH\ti reply. la the caft of F'tp* v, 7 >f/, tA'o 
1 things were to be done, to i^ay for the talk work, and to 
pay the 25/., and one’ being bad, the vihole award was 
■held void i therefore that is a (Irong autht^rity f r tte 
Defendant. Lee v. Ellms is. mticjy the calc, of a pe¬ 
nalty. The doflrine of the cafes which 'A\^c partially 
fupported awards appears b^u airv principle : good fcTtfe 
and policy, and public convenience,* require that they 
ffiould be condrued as judgments, and if not wholly 
good, be wholly fet afide. 


MAKSFZi'Ln C. J. The cafe on thij award turns on a 
very few words. The real queilion is> what was the in¬ 
tention of the arbitrator, as e3cpre0cd in this declaration, 
refpetlltfig this fum of 500/. to be paid to the Plaintiffi 
At 6rft i feared this came within the fame dafs of cafes 
a« y* B*gh» uncertain, becaufe it 

tS&dL hbt ^oiot out what fecurity was to be given* But 

the 
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the awafd is^ that thePelendaat Siall fay ;ooA aad tliat 
the feme lhaltbc pS 5 tl> or fecure^ to be within one 
from the date of the award. Who i& to fettle 
wh«t the fccurity (hall be ? Certainly the m^n to whom 
the fum iJ to b,e paid. The true meaning, therefore, is 
no more than to fay, it ihall be paid w Irhin a week t foe 
if the fecurity ofihfcd fliould pkafe the Plaintiff, he 
would take it without any direvTtion itom the arbitrator. 
Though much weight is due to the authority of CVsie, 
probably, if the cafe reported there were a new cafe, it 
‘would be decided otherwife: the Courts have fomctiniej 
been very flrongly inclined agaiuft awards, **s c.irry»ng 
away caufes from their own jurifdi^lion to the deiihon 
of private petfons, but they now give thtfe inftjumcnt? 
a more liberal con fl.ru 61 ion. 

''t 

Heath J. concurred in opinion with the chief juf- 
tice. If one of two matters is awaided in the disjunc¬ 
tive, and one alternative is iinpoflible or unceiiain, that 
alternative mufl be taken vyhich <yn he perforuied. 


CiiAM^ar J. expreffd^the fame opinion. A great 
deal of meaty prevailed in Jthe old cafes rcf^reiS^ing awards; 
but the rigour of that, iijickprctation has 'for a long time 
been gradually iclaxing j and the Courts are now come 
to a mode of confiJering tt.ein, more coufonant to com¬ 
mon fenfe. But even in the earlier cafes', fo long fince 
as in RoU*s Ahridgmenti Af^bUntnentt L. it was in fome 
cafes held, that ynlefs there was a claufe ita quod fiat de 
prgmijjis^ .it was fufCcient to makd the aw'ard good, that 
one point was decided, provided it was not neceflary, in 
order to make the award juft, that the others (hould be 
decided alfo. In the cafe of Payne v. Coohf adjudged 
many years fince in thcBxchcqncr-chamber, many points 
rplating'W awards were to be decided on; and amongfi: 

, other! 
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others this general do^^rxne was ilrAngly laid dfown^ that 
as there was» no claufe in the fubmUlion providing that 
the award fhould be made on all the points lubmitted» if 
the matters omitted were not necciTArily dependent on, 
andconneded with, the other puiaiSi the avrard Hiould 
be fullained. 

Judgment for |he Phintid, {'i) 


‘ 5 S& 
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0 /) J av.)ehce J. wao abfpnt. 


Doc, on the Dtm'feof PiTOHtr, r. Donovan. 

V. o in cj dnv’nt bjouj'ht tnrecovtt th'* pwiTe.' 
fion of .1 houic and fo o o.x i'i/'' /'.V. Upon tiie 
trldl of thK .*t th« iiitMJgs atter 

Hi'ar^ term, Leforc Mutifahl C, J-, it Appt.4r.d, f!ni 

who w.ij the owr.-i i'k 1 

year-? fince let tin'O ^oPiU' r, as ttnmt iniM ; m »> 
vtar, by parol. P.hUr let t’le piea.ih‘ to /*', fr.m 
Midacltrtii 1 02, a^ 5 « A xr, to run, t a ^]uarteVs 

notice \ and h. d. K t to 'c .aj/.. . vt >. t ./.nr i. oS 

^/f//gave to Pitcher a quartet^s^ notice of hee rfiUntion to 
quit at Midfuthnur nSod, anu tq l^o^Kvun a quartePf no¬ 
tice tequhing him to quit at -^he time. The 5ury 
found a verdid for the PUinftff. 


M fy 

Du a letting ot 
a }"iUkO from year 
to > ^ . 1 , JO quit 
n > quutei's 
notVe, thcquif" 
♦tr rtiuft evpuc 
tti^h 1 year of 
the tenancy 


Manley Serjt. had on a former day obtained a rule mj, 
to fet alide this verdid and enter a nonfuit, upon the 
ground that the notice to quit in this oafs was infuffi- 
cient, becaufc the quarter did not eud with a year of the 

tenancy* 

Beft Serjt. Ihewed caufe. In a contrad vt ith a f- n ant 
for a year, where the agreement h for a m-milrs 
ing, it is not ncceffary that the month ihouid end wah 

the 



CASES TERM 




J^IT< HJSR 


V. 

X>OKOT4N'* 


the year.* J* i^enttoned the cafe of l>»mt v* 

Spurrier^ ^ Bajn Jt^uU. where it wae dcterjuincd 
that the terms of a demife are to be taken f'oriiJJiiM cm* 
tra pf^fermtim, and tlferefore where two pt’riods of quit¬ 
ting may be defignated by the fame words, the tenant 
ihall have his option, in which fenfe he will take them.3 
That cafe decides only, tliat the words of every contrafl 
arc *to be taken moil ftfongly againthe contracting 
patty, and therefore if the tenant undttrtki s, as heie, to 
quit at the end of three months, it nuill mean at the 
end of any ihree month*^, and fu<^h cleaily was the in* 
rention here; and when cOfitraCHoj' pirtics deviate in 
their terms from the conttaCl whirh the law would laife 
for them, it mud be ir.teuded that they mean fomctlung 
dilFcrcnt ftorn that. The g'=*ntial rol,' of law, there¬ 
fore, which applies to tenuKits from yeir t > y-'ar, is not 
applicable here, auvi mud be laid quite out t f the quef- 
tion. The duration of the poilctnun cannot vary the na¬ 
ture of the contraCl. The fpccia^ '^o.itnel, under which 
the tenant entered, mult be taken *0 to itiuuc throughout 
the tenincy. If the qui-flioa weio u the loan of a 
horfe, or any other fubj fi Jo whi.,h th • < ifej, on notice 
to quit doiaipt iipply, there cmiU he no vloubt 011 it* 

" I • ‘ 

Jifafi/cy, conirh.^ From tlic naturo of the premifes It 
mud be inferred that the parties defign^d to let them for 
St lead one year certain, and not for fo fbort a period as 
three mouths only. The contraO; diifers from the ufual 
leitiiig from year to year in this circumdance alone, that 
each party agrees to recede three months from the com¬ 
mon term of the notice to quit* The continuance of the 
podelHon for two years and more may be confidered as 
explanatory of the meaning of the parties. Alt the cafes 
agree, that the notice, whether for three or fix months, 
U( referable to the expiration of the year. But there is 
only one cafe which at all refembles this* S^r/igy t, 

4 ifewauMf 
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JSfewman^ i Ejp. 266,, there the reijt being nrjcle payable 
quarterly, with a ftipulation for three nrwnlhs’ notice to 
quit, the tenant ar Chri/lmns gave notice of his intention 
to quit at the Lsdy'day following • and Lord Ksnyott Q. J, 
prefumed an aequiefcence, and a difpenfation of the 
longer notice. So, 1 £/p, 9.^.. Doe d, Ptrry v. Hazei. 
Ejctlment for a houfe taken for one month, undei .1 Hi- 
puiatinu for a njontli’s notice to quit; *ir v/as hehl, that 


die notio.'. is in ali referable to the time of letting, 
Ihe tinre of notice, therefore, in all cafes of letting for 
a year, ends with the year, except in the cafe of lodgIttgs,j 


if it veerc otlicrwir-: the qujrtev'ii notice he com¬ 

puted froi'i any one day irt tlie yt-ar, winch v,culd pro- 
;h;:c iuv xtiicahle confuriun, incorjV'-.-niencc, and mi¬ 


ce rtaintv*. 


« *1809. 


Doadem. 

Pitcher 

V. 

Donovak 


.?dAA'’"ir.Ln C. j. At ti,'-; ' ■ si' : t.-;..; it v, 1? a 

qcertion wsjat \va^ mean; hv '.i,: 1 ' I 

thovigaf it icearil a q’.nrter of a fiaicr. 

but tlr.il i:;irrpr* t.ulon ci-r:'.lU-yor the i;U';i.;r>n 
railed ir/ tire ilc*iVn(*-int'‘s .e.etnr-'nt, wh^'-err ii 
quartti" e.f a year’s ttoticc, eoding, net at ro" of llu' h,>ur 
mofl ufu Ji days oi payni rnt in 10^' yecc, hu: J '^ihe'nji id’e 
of what is nlfjnlly called a*ijii*.utev ; the evidence gh'ea 
w’.i.s of a quarter’s notice, entirtdy tc xl:^: haw 

'o afeertain the meas'/inz of *!/.•,: exnre^ucn : and r^r. there 

O # • 

ii^ no (htisfaclovy e\n!,:nation rival ■’'•.nt;.'sfV tor a 
qnarters waTp/mg li.’.d any t tl,>et' thtm that which 

the '.ynsi-'nl i iw gives it, ’.ve think it t'anfer to h dd* (and 
cert -only it is the moH rational interj^retaricn, } tbit the 
notice to quit was intended to c’/ps c at l.hc. end of the 
year, -'’ud conftttaciitly a nonfuit mult be entered. 


Ghamuiie J. obfcTvcih, in the courfe of the argument, 
that the meaning of the quarter’s notice uppen^Jed upon 
the whole con.traci; If it v.^as a tenancy from year *to 
VoL- L F p year, . 
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Doe derm. 
Pitcher, 

V. 

Donovan. 


year, with a nuartcr's warning, it would be a quarter 
ending wiih the yeur: but if ii wtre a drmiife for one 
year only, nid then continue tenant aittrwards, and 
quit at a quaUcr'a notice, it would be. a quarter ending 
at any lime. He aifvj ohl'-rved, that who had 

given Isis landlord this; notice of quitting, had no rever- 
fion in him, 

n 

Rule abfulute^ 

——■ ■ I '' ’ - 


Jffaj 9. 

If yf. nrahe an 
inquiry of J! as 
to thecircnin- 
ftances of C. 
with rtfpeft to 
opening an ac¬ 
count'with hi.n 
as a general cuf- 
tomer, and If., 


Hutchinson v. Bull. 

'^'KIS WMS an action In which ilie PLintifl* clai-. d a 
corapeufa'.ioh from the Defendant, for liuving know- 
ingly given a fjlfe'^charadile.r of a p-erfon name;! Solomon 
Tiling, upon tiie credit of wdiich the Pbiotiff was in¬ 
duced to truft him with goods w hlch he had not paid for. 
Upon ihe tri il of this caufe at QuU-lhaU, at the Sittings 
art‘:r haft hihry term, before Ahitisfu'd C. J. it appeared 
-fraudulently mif- tliat Toung h sd applied !o flse Plainlitr, in yfpril, to fe ll 

reprefents them, CWid^". at.d hsivinir h-okt fl out c- rtain articles to the 

in confequence r / / 1 1 ' r 5 1 • 1 r . r 

of which fdls of 00/. had rihvicd him to the pefendant for 

(7. goods from his charaOcr. Upon eihjuirv made, the D.'fcnd.int in- 

ti'ue to time, and formed tint Piaintifl’, thit-^^ii - h li^ v <1 had done 

is afterwards n ^g)) purch.-ffed the JeaU: v)j hi;, houfe. The 

h-ier by him, an ^ * * 

atftion lies for the PlaUitiff o’.)i -rv d to i;im, tiiat in opi nlng an account 

deceit, although with anotlr, r. thi dilitculty wjs not fo i'fi.at in ijcttii'^ 
the buyer pays ' . h fe b 

f. r the fiitt par- 

Cfon th- porch tfc of i^hr.ii t?'-- 'cT.iiei ec is niadc. 

Av/Bdt^jBL DtTciidant is liable on'y -.M'.lii.i a rcai.-»iii.ic li.iic, a:.,l to .1 rcafouablc 
jS/tarnoiiANj^ 

If oiif whoha--' f,d(i goo'*!- on t!)c n p'n ti pla'.ion -if .-inodur concctrli.;.' Uiebuyer's 
ci'cuiT.fl: ii 'V'S, ward' tills ihc I'liVtr he will fill ii!;H u > grea'cr am.iniit with¬ 
out furrht r rf-ferf-nres, o'd hi'OT- t* c-nt' ii'i'. h'ln to a euau-r .iomiJiit,-t; v. author 
of the mir.ipvctbntatloii M not liable beyond the luin due at the dale of the Plain. 
tiiT'a dcclaraiiga- 
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p 5 »id for the firft goods, as in ,cJ»fiiJg the acJcount. It 
was true that Toung had purchaf:d fhe leafe of his houfe, 
but the Defendant knew that in order to pay for it he 
had borrowed the money, out of w^iich the Defendant had 
himlelf lent liim 140/. and he alfo knew tliat Taung had 
immediately afterwards mortgaged his Icafe. It alfo ap¬ 
peared that the Defendant had frequently been bail for 
Toungt and had declared that h« Was riefirous to keep him 
afloat. The five firfl; parcels of goods which Toung 
bought, amounting to 106/. were regularly paid for. On 
the 30th of the Plaintiff having then entrnftcd him 
to the amount of 84/., Toung calk'd and looked out 
certain other goods t but before they were delivered, the 
Vialuilff wrctc him a letter, in wdiich he informed him, 
that on lookinii at his account he found it extended as far 


as he could afford to go without a reference more fatif- 
faclory ; and he therefore requefted payment, at two and 
a half per cent, difeount, for the goods which Tetwg had 
tliat day applied to purehrtfe. Toung called on the third 
of JttnCf and made a payment to the Plaintiff, and pur- 
chafed a parcel of goods. He alfo paid the Plaintit^on 
account generally, in tlie months of- Jtine^ 

fcvcral fums of meuey. In the mo^kh»of No¬ 
vember ^ Tuwg was dtclartd a* bankrupt i at the time of 
his failure he was indebted to tl'e Piaintlff In 193/. 2;-. 3(/. 
out of which fum 21/. 15/. ^d. was ^r goods fedd on th.e 
3d of June. The defence fet up was, that Bell was an- 
fwerable only to the amount of the fit ft parcel of goods 
delivered, and no further, and that all the fubfoqu^r.t 
credit liad not been given upon the faith of the Defend¬ 
ant’s reprefentations, but on other clrcumftances, which 
mull be inferred from the Plaintiff’s condudl ; fincc ths 
letter of the 30th of May^ as the Defendant contended, 
was a rtfufal to trull him any loiiger, upon the Defend¬ 
ant's reprefentation, wish the money he then •wed; or 
at lead it muff be prefumeJ, Hnce the Plaiiniff had after* 

P p a wavd» 


• *1809. 

Hu rcsiiNsoM 


' V. 

Bell. 
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1809. ' 


HUTCHfwSOM 


V. 

BELt, 


wards trufled Tmng further, that Toung had found other 
means to fatisfy him of his credit. Mansfield C. J. left 
the interpretation of the letter to the jury, and they 
found a verdifl for the PlaintiflF for 84/. only, being the 
fum due at the time of writing this letter. 


Beft Scrjt. on a former day, had obtained a rule nifi 
to fe^ afide this vcrdifl and enter a nonfuit, upon the 
ground, that either the Defendants liability extended 
only to the firft parcel of goods delivered, or at mofl:, it 
ctafed on die 3d of Junc^ when a new credit, he faid, 
was opened. 


Shepherd Scrjt., now (hewed caufe. The verdi£l: is 
right in law, and v/avra.ited[ by the evidence. A cafe may 
txift, in which a perfon may mean to reprefent that 
credit may fafely be given for a particular parcel of 
goods; in another cafe he may meanthat general credit 
is to be given. Which of thefe was the cafe here ia 
plain from the converfation between the Plaintiff and 
Defendant; for the Plaintiff told him it was not fo macli 
the payment for the nrft parcel of goods, about which 

I 

he was‘'foH';itoiis, as it was the clofing of the account. 
If upder thefe circum*cr>r!ces 6 it liability wsre to be con- 
fined to a ilngle tranfaclion, it would facilitate enormous 
frauds, and give a Defendant the complete fuccefs of hie 
mifreprefentation; for it would only be requifite that he 
fhould furnifh money for the firft payment, and the per¬ 
fon trufled would be enabled to obtain goods to any fur¬ 
ther amount. But the evidence here proves the fabje£l 
of enquiry to have been, whether the Plaintiff might 
open an account with Toung^ and go on dealing with 
him from time to time. Thus would the matter have 
.flood but for the Plaintiff’s letter; and upon that the 
queftion brifes, whether it meant that he would not any 
longer truft Toung at all upon the Defendant’s reprefent- 

atloUf 
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atioDy or that he would not truft Jhim beyond a limited ^ *1809. 
amount upon that credit, and was* thorotore de/irous to *■ 
receive payment for the goods laft furniiht»d ; and it is y, 

clear that the latter is the true lA^aning : for otherwife Bell. 

he would have required immediatr: payment for the fum 
then due. If the PlaintiiT, being fnformed that he might 
trull this perfon to tl)e amount of joo/., Oiould entruil • 
him to the amount of 1000/., it could not be on th^ cre¬ 
dit of the Defendant's reprefentation, but on fome other 
ground; but here it appears, that aftrr he had required 
inftant payment for the goods bargained for on the 30lhof 
May, there was a current accou:ir kept open as to the 
goods prtviiiufly fold, and in the following months fcveral 
payments arc made on account, to keen down the credit 
xvithin due limits. It 13 not nej»eiTary to contend that 
tins credit could lalt for ever : *a credit may continue fo 
many years that it would be abfui^d to refer it to the 
original reprefentatien ; but here the reprefrntation i$ 
made in ^prii, anti all tin. dealings ccafc in S^'^vanher. 

There was pregnant eviieuce that tlie Defendant re- 
ctived the benefit^f this niilV-.-prefentation. The De- 
fendant contended at the iri.i!, that all the credit be¬ 
yond the 84/. was giv.;u u'. fome ether rep/efenta- 
tion; and if ^)c jury bc;Icved»dj '.r, they have aCled pro¬ 
perly ill confining the l^iainiitT^ damages to :lie previous 
credit. • 


Bejl and Vaughan Serjts. cjni/u. To enable the Plain- 
tiff to fuccecd in this aclion, it is not funijlcnt for hira 
to Ihew that the repreftntatioi' has b!;en fraudulent, nor 
is it fiiiHclent to fiiew that he lus aitViined damage, but 
he mull (liew that the dauvige has been fu'dained In con- 
fequence of the fraud, and not in confequenee ofchls 
own grofs negligence. Per Crove J. Builty v. 

2 BuljL 95., where a carrier received a cade pi woad, 
with an allhrancc that ii weighed 8 cwt., and it in Hifb 

P p 3 weighed 



CASES IN EASTER TERM 




KOTCr.INSON 


V, 

Brll. 


weighed 20 cwt. and wo of his horfes were thereby 
killed; and it was held he ihould not recover for the 
deceit, becaufe ii was his duty to weigh it htmfclf.' The 
proper limitation of tnis a6;ion now is, that if a trader 
immediately gives credit on the reprefentation, and it is 
fatfc with the knowledge of the party who made it, he 
may recover; but ifhe takes time to enquire, then, and 
in all cafes, fo foon as he has other means and opportu¬ 
nities to fatisfy himfelf of his chapman’s character, the 
author of that reprefentation is difeharged. Pqfley v. 
•Freentanf 3 Term Rep. 64. Lord Kenyon C. J. there ap¬ 
proves the do£lr:nc of Croke J. It cannot be contended 
that this w'avranty is to be peipctual, and if not, no other 
limit can be laid down than to confine it to the fingle 
tranfa£llon upon v/hich the reference is made. The 
circutnftances of a merchant daily flu£luate; and it 
would be of the liioft dangerous example if the repre- 
fentation, intended to be confined to one traufaCiion, 
could be extended into a perpetual guaranty of bis fol- 
vency. The a£lion has never yet been preffed to the 
extent which is now contended for;||^ Pojley v. Freeman^ 
Tapp. V. Xee, 3 Bof. ^ PuU.. 37&j Eyre v. Eunsford^ 
1 Eajl-t 324., and all the modem cafes on this fubjedt, 
the liability'has not been extended beyond the firlt par- 
cef of goods ; and the p;inciplc has been eftablifhed, that 
where the Plaintiff has other opportunities to fatisfy 
himfelf, he muft not ncgleit them, and that the a£\ion is 
only maintainable where the evidence abfolutely excludes 
the negligence of the party; but where it is poflible 
th^^egligencc (hould be the caufe of the lofs, the De- 
feJI^nt is abfolved from his liability. Thefe goods 
were evidently furnifhed, not on the credit of the repre- 
feptation, but on the credit of the account current; 
nor is there a trader in London who will nor, without 
any enquiry, entruft goods to the amount of 500/. to one 
M^ho has purchafed goods to the amount of 100/. and 

paid 
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paid for them. If the pitymcnts were made on the ge¬ 
neral Bcoount, thefe very good^ v*;ere in part paid for. 
It would be unreafonable that the Plaintiff, continuing 
to deal with Toung^ fhould permit him always to remain 
indebted in 84/., intending to refort to the Defendant 
for that amount. This was not, howc^rer, the meaning 
of his letter, the intent of which was, that either their 
dealings mud ceafe, or he muft have a further reference} 
and finqe he proceeded to deal with Toung, it is plain he 
muil have bad a further foundation for giving this ex¬ 
tended credit. In the cafe of Topp v. Z«, the Court 
granted a new trial on payment of colls; becaufe, thougli 
the Defendant had clearly been guilty of a fraud, there 
was reafon to fufpt £l that the riainiilF himfelf had been 
too eager to obtain this fort of fecurity, and had pra£lifed 
a trick on the Defendant. 



Hutchinsch 

w. 

Bell. 


Upon the motion for the rule Heath J. remarked, 
that if the a£lion could be at all maintained, it would be 
very inconvenient to limit it to the goods firft fuppiicd: 
for he had feen jpnany cafes of confpiracy to defraud 
tradefmen, in which the goods firil delivered werealifays 
pun£lually paid fur. • 

MansfielIo C. J. obferved;^ that this was a ne^f ac¬ 
tion, and went further than any C4fe hitherto decided } 
and that the efFc<£l of the efidcnce was to fliew 3 treaty 
for entering into an account with this man as a general 
cufloracr, and not an inquiry dire£led merely to the pay¬ 
ment for one pared of goods. ^ 

Cur. adv. vulu 

Mansfielp C. J. now delivered the opinion of the 
Court. 

One point, on which I had doubts at the trial* has ^ 
liiice been fully confidered; namely, whether the credit 
given on a reprefentation of character is to 1^ coniyied 

P p 4 to 
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1809. ' . 

Hutchjmson 

BEeL. 


to the Btu j)arccl of goods. I have always doubted of 
the utility of entertaining fuch a£tions as have been fup- 
ported i» the late cafes cf this fort, bccaufe they have 
the cffcsSlof enubiing a'nian to do that iudiredUy, which 
the ftacute of frauds exprefuly forbids to be done in ditett 
terras, to guarantee the debt of another. Nothing could 
be more uilhoncii; than the Defendant’s conduct refpefl- 
ing T/jiing : he knew him to be infolvent, yet he repre* 
fented him as thriving and flourifliing ; he flat id as a 
proof of it, that he had bouglit the leafe of hia houfe, 
although he knew that he had borrowed the money to 
buy it, of which he had himfeJf lent him 140/. There 
is much weight in the evidence of the witiicfs w'ho ftated, 
that the Plaintiff expteffed his apprehenfion of the great 
difficulty of clofmg an account once opened j and con- 
iideting that, I think it Is' reafonable to make the De¬ 
fendant anfwerahle tor the credit given to on the 

faith of that reprefentation, provided it be not carried 
to an unreafonable extent, and be confined to a reafon- 
ablc lime, The letter is important, and I think the jury 
have put the rigljt fenfe on it. 1 left it to the jury to 
fay whether it meant more than this, not that the Plain¬ 
tiff would up Joiiget trull IToung with the fuin then due, 
but that he would not give*him credit for a greater fum 
than was then due} and the jury put tlic latter fenfe on 
if. Two furns of luoriey are afterwards paid, one in 
July, the other In Sef/emhr, Neither is paid fpecifically 
on account of tlii.> dc’ot of 84/., but on the general ac¬ 
count. AiiJ where a peifon pays money, not fpecifying 
on what accuuni it is paid, it is in the power of the perfon 
who receives it to apply ii to whatever account he pleafes: 
therefore the Plaintiil'is entitled to apply thefe payments 
to the goods l.i(l «klivercd : confcqucntly the verdicl: 
found at the iiial is right, and the rule fur entering a 
nonfuit iTUuit be 

* ' • Difchargeti, 
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'PHE Court deGred that fqr the future it might be May 

underftood as a gaucral rule of pra£lice, That no Motions to put 
. 1 « i • *1 */' o’fl'trials mull be 

motion to put off a trial v ouki ^oc eotertaiticcl at mfi jj, 

prius^ when the motion could be made in bank, in term when they can, 

time. , 


Parkin Scott. 


May IS. 


E NS Serjt had on a former day obtained a rule f>f/i 
that ail proceedings in this caufe might he ftaid until 
the fifth day of the term next after the trial of the caufe 
of Parkin v. Grieves^ then pending li^ the Court of King's 
Bench. The Plaintiff had commenced an adion in that 
court againft the prefent Defendant on a policy of infii- 
rance, and another on the fume policy againffc Grieves. 
The proce^idings in the former were ftayed by a confo- 
lidatlon rule, until the litter fhould be tried ^ and tffter 
ifl'ue joined in the litter, apd while it was in courfc to 
be fet down to be tried at the Sittings aftef *the prefent 
term, the Plmntiff difeontinued^his acliou in the King’s 
Bench againfi ScoUf and cornmenced^lie prefent adton in 
tills court. * 


Tf A Pl iinJifT 
d'ieoDtiniie an 
.ictloii ftayt'd in 
an,it her court by 
a corJbiid.ition 
rule, vAiid com- 
inciiccan /idllou 
agsiiill the fsine 
Defen Jarrt kirth.; 
fame caufe in this 
comt, the Court 
wii! I'tay piM- 
ceedings until 
after the trial of 
the caufe racn- 
tiojied in the 
confolidation 
lute. 


Shepherd Serjt. fiicwed caufe. If this condii£l be any 
contempt of the order of the Court of Kin^s Betichf it ii 
for that Court to notice it. But it would be competent 
to contend, even in that court, that it is perfeQly open 
to the Plaintiif to difeontinue there, and to choofe what 
other jurifdiction he will, tie has in fadt taken this « 
meafure, becaufe his witnefi'es are going abroad, and he 
fsw an earlier profpedl of trying the caufe in this coiKt. 

Ler/j 
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Sei^‘t. contrk* The Court will take care, not only 
that the Plaintiff does not violate the letter of the con» 
folidation rule, but that he (hall not by any contrivance 
attain the fame end. 


^he Court admitted, that in general it was competent 
for a Plaintiff to fiie in one court, although aflions were 
pending on the fame fubje£)t in another; but that in the 
prefent cafe there could be no other object in view titan 
vexation, (Ince the Plaintiff could have no reafonable 
hope to obtain an earlier trial in this court than in the 
King*j Bench. And therefore, though it was true that 
nothing was exprcfsly faid in the coufolidation rule about 
fuing in the Court of Common Pleas^ the rule would be 
nugatory if it were not to picvent the Plaintiff from 
fuing in any other court. That mud have been in¬ 
tended, and tberefoi.: the prefent rule mud be made 

Abfolute. 


May ra. 


Caswell v. Coare, 


Upon the was an a£lion updn the warranty of a horfe, 

breach of the^ ^1^^ Defendant to the Plainiiff for the fura of 

b<Kfr,lf^he horfc Upon the trial of thia caufe at the Sittings after 

lad Hilary term, at Guildhall^ before Mansfield C. J., the 
warranty and unfoundnefs were proved % no tender had 
pAW*^for returning the horfe to any perfon who 

could be identified with the Defendant as his agent, 
not returned, the Whereupon Ceckfll Serjt. contended, that the Plaintiff 

inage9^^*fbe*dif- recover nothing for the keep of the horfe; and 

fereuce between *' 

al value and the price given. 

If the horfe is not tenderet^ to the Defendant, the Plaintiff can, recover no da< 
mages fur the expeoce of bis keep. 

tba^ 


is returned, the 
tneafure of da- 
magi 
paid 
If the horfe is 
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that if the Plaintiff took the 20/. the horfe ipuft be re¬ 
turned. Bejt Serjt., on the other hand, contended, that the 
Defendant was not entitled to a return of the horfe, un- 
lefs he paid for his keep in the interim. Mansfield C. J* 
directed the jury, that if the horfe was returned to the 
Defendant, the price of the horfd ought to be given; if 
the horfe was kept, the verdi£I ought to be for the dif- • 
ference between the value and the ^rice. The^jury, 
contrary to this dire<JI;ion, found their verdiift for the 
Plaintiff with 30/. lor. damages, being 20/. for the horfe, 
and 10 guineas for its keep. Cochll in this term qb- 
tained a rule nfi to fel afide the verdi£t and have a new 
trial i upon this application, it appeared that the horfe 
had (lood, both before the commencement of the adion, 
and fince the trial, at a livery ftable, the keeper of which 
would not deliver up the horfe, unltfs paid for his keep; 
but that immediately after the trial the Plaintift'had given 
the Defendant’s attorney notice that the horfe was there, 
and that he might go and take it there, but liot accom¬ 
panying the notice with any offer to pay for its keep. 


18c 9. 

Caswelz. 

•v. 

COAUB. 


Befi now flicwed cauf?. The Phuniiff does not^pro- 
ceed upon a diffolution of the contraf-f, but he/:ontends 
that the exppnce of the keep of the horfe Is one of the 
ccnfequences of the breach bf* the contra£V. He alfo 
relied on the notice given immediately after the* trial. 
He again offered that the Defendant might take the 
'^orfe. 


Cockellf contra* That will not db: the horfe muff be 
delivered to the Defendant. 

Mansfield C. J. The contrail being brokeg, the 
Defendant muff give back the money, and the Plaintiff 
muff return the horfe \ but unlefs the Plainqff has pre- 
yioufly tendered him, he cannot recover for the ktep 5 

becaufe 
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3 809.' I bwCaufe it not therDefend uit’s f.iulc that the Plaintiff 
kept hint. Wlku thd warranty was broken, the Plaintiff 
y. might Inilantly h ive folo ihe horfe for what he could get, 

gjjj recovered the refuluc of the price mda-» 

ynages. All can now be don;:-, is to reduce the 
•Jarnagwj to icL, and to let the hoifc be re-delivered. 


C* i 


Lav;!.:£xc2 J. If the PiainlijT buys the hnrfe, it is 

hia o'.vii, anti he iuuit keep’ his own horfc as long as he 

1 * { ' "** 
t % ^ t. V 

* R ule abTciiite to reduce ilie verdi£l: to 2o/., 

ti'C i ioiuiilK u.iocrta!:’.rjg to deliver back 
l.cile fi'o* ot au) cxpcnoc'j for its 




M;j i:. 


iiowciiiix -i'. Moin.vraoM. 


If one of a ^ P "iclion of trerpafs, brought by the Plain- 

fliip 5 ctew docs ' q^uct of a veflll called the ProviiUticet 

rnjtu-y^to*aumh^ agiiull the Defendant, who was mailer of a Swedi/h ihip 
fliip.whhout any lying in the river, to recover a compenfation for the da- 
diredtion from or ntagte which the Plaint’fT had fuflained by the cutting 
privity of the away of part of hi< mainfail by a perfon on board the 

tnaftcr, irefpalj Defendant's fliip. The Dcfi'ndant pleaded the genera! 

tained againlt the iUue. Upon the tri tl of this caufe at Guildhall, at the 
mailer, although Sittings after l ift Hilary term, before Mansfield C. J. it 
be was on h'jard appeared that while the PlaintifF was endeavouring to 

^^The^maftcr of vell'el between the Defendant’s Chip, which lay 

a lliip li not dif* at anchor, and another, he fell athwart the hawfe of the 

charged of his Defendant’s ftdp, the gib boom of wliich went through the 

refpo^b.lity for mainfail. After his veflcl had been entangled 

the of hts ° 

creiyj^lthough 

do^ under the direflipp of a pSlot, who, by the regulations of a ftatute, fyperfedes 
the mailer for the time in the government of his Ihip. 

f H in 
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in this way for half an hour, a pilot who was,on board, 
and had the care of the Defendant*s«{hip,^ive ciirc^^ions 
to one of the crew to cut away ; anti the inaa io whom 
he gave the diredlion, immediatt^^y cut or fix f^lews 
of the PiaiutltTs's mr.ini'iih •■nd o.v. t i'* ii'i ['-r- Tl;-.* 

Defendant's ihip was \ no d rj;’ ‘t i no:dc 

that the Plaintifi’coul;", o.: :vc^n- ' 

tricated his vi-fitl hi ths i-y'- r: v>;' 
fendant was at tliit on t'o -r , 
his bed, and f’,avc no ord-’r; hn^'v. .h;:' 
afliotj. With refpc^l to ths iiahi-ic/, d/.-.vj ■ 

Jie/dC.J. was of coin:.thir.t rl:v’i,; • h-n 

on board, the pilot do-"' no.". rcpTefj.’Vi tn'-'v • s: i 
the mailer was lUli d*' For -rcr: i?, Lite 

d 

jury found a verdicl to, r-h inth-'. 


* • 1 


-t i'iC p \v 


.it • 


n :i 

hr 

rm:r ■* 

JV ! 


'• tenr, c 

.7- 

Cde 

di 

V.’:.’: 

jn 

■’.Ji'l 

h'vf’ a : 

‘W 


f. 

1 

^ t .• 



to 

‘i: t' 

i,.. 

pilot, 1:0 ■; 


inil. dr’ f'-. 

"1 -■ 

. f: 


'■ ' 3-» 

'Vh 

'Cil 

•'..'‘■ppsis t 

* jtt 

:’c 


C'-iplain to take on hoard a pilot in ord;:* to '’rri'" »n rii.r 
Thames, and ftiperfeder. !d ', * tithe viiv wi'.ilc the re -- 
mains on board, tht rtjhy'•iKd-ialv'- s oiT criptjln’t rr- 
fponlibility for a£is done durl.-tg tini-.*. 7 . That i!;e 
aftion ought to have hseti Cife, and rcr: trefpnlV. 

X, Mcntgarneryy 2Ah’w/hy>. .446. [ Z.<»‘'^’?ev'tr j, men¬ 

tioned, with relation to the fu'tl poIr;f, the cafe ol ir' 
aClioM brought agiinll the captain of the Rulfell man cf 
war, for running down the L'^nJon hnj] luliitunn. Xbc 
captain was fieeping in his cabin : tltc licut-enant of the 
watch had the command of the flilpj and it was urged 
that the captain was not liable for this misformnc.^naf- 
much as the lieutenant was not his fervant, being put in 
by the Admiralty; but the objeifllon did not prevail, and 
he was held liable.] 


•J oCQ, 

‘BoWJ-'HKR, 

V . 

No!DSTuor.c. 


Shipherd 
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1809. 


BowrHER 

V. 

NbXDSTROM. 


Sh^her^d Setjt. rioiv /liewed caufe. An action upon 
the cafe could not have been mamtained here, for this 
was not an nB: of negligence, but a wilful cutting: tref- 
pafs, therefore, is the right aflion; and if the Defendant 
relied upon any fuppofed neceflity for cutting away the 
fail, he ought to have pleaded it in juftification. In the 
cafe of a (heriff^ trefpafs lies againll him for the act of 
his baliiiF. 


Vaughaiit contra. 


The Court held that as it did not appear that the cap¬ 
tain hud done any zB in this cafe, the rule to cuter a 
»on>fiut mud be made 

Abfolute. 


AUy IS' 


KiRTLAND V, PoUNSETT, 


In ajjtmpjit for 
life and occupa. 
tion, it is not ne- 
ceffary to ftate in 
what pariih the 
premifes are 
filuated. '■ 

And if the na- 
rilh is deferihira 
by a wrong name, 
it is immaterial. 

At leaft if it be 
deferibed by a 
name generally 
known, and 
which could not 
tbcrefor|t miflqad 
the D^ndant* 


r^jpHE Plaintiff declared upon the ufe and occupatlor, 
of a houfe in the parifh of Lambeth. Upon the 
trial of'thls caufe, at the Sittings for Middlefex^ after the 
lad Hilary term, it was proved that the name of the pa- 
rifh was Bt. Mary^ Lanfbtiht and this variance being con- 
fidcred as fatal, the Plaintiff was nonfuited. 

Shepherd Setjt. having in this term obtained a rule tiift 
to fet afide the nonfuit, and have a new trial, 

* 

Bef! and Onjlowt Serjts., fhewed caufe. They were 

I 

prepared with many affidavits to prove that the right 
uan>3 of the parifh was S/. Mary^ Lambeth. It is true 
that in i Bof. 225. Burbidge v. James^ which was an 
a£liou fou a nufance done to a houfe alleged to be in 
Sheernefs r houfe appeared to be in the didri£h of 

9 Sheernefs^ 
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Sheernefs, but not in the p^rifh ^hierncfs \ tnd it was 
held fufiicient to fatisfy the defcription fbut it has al¬ 
ways been the opinion of the profefTion that in the a^ion 
for ufe and occupation, as much certamty is ncccfiary in 
the dcfcription of the premifes, as in trefpafs. The de¬ 
claration dates the premifes to be in the parifli of Lam* 
bcth : now the name of a parifii is always taken from 
the pariih church, and the paridi cliUTch is named S/, 
j^Lary, Lambith, In Frith v. Gray, 4 7 *. /J. ^6i, n. the 
defcription of the county in which Barnet common was 
fuuated, was mere fur'plufage ; but in the atflion for ufc 
and occupation it is always necefl'ary to date the parlfij; 
it has been the uniform pra£li:e, and undoubtedly there 
is fome good reafun fur It. 

Hhephcrd SeT]X.i contta. In feveral local a :3 s of pariia* 
nient this parifli is called the pariih of Lambeth \ and 
where a parifli is known as wcil by one name as another, 
it is fufHcicnt to call it by either. 

Mansfield C. J. The qutftion if, whether in ^his 
cafe we fh »ll relax that which is a well known, but in¬ 
convenient, rule, that in the aitlicn for ufe j»d occupa¬ 
tion the PlairtfifT fliall deflgnate the parifh in whicb^ the 
houfe is (ituated, by its right *namc i This cafe fleers 
clear of that cUfs of cafes ^'hcre there is a wrong name 
given, which might miflead the Defendant. The name 
of Lambeth is much better known ih.m th^it of Sr. Afary^ 
Lambeth I and the quedion is, whether it be not fufFi- 
cient to call it by that name, by which alt m.uikiRd 
call It. 

. Lawrence J. As to the nf*cefnty of si^'ceingi* the 
parifli in which the premifes ?r •, fitnatcc, i'; 6 147. 

King xr» Fra/eft it ,*8 derided, th st in tlic adlMU ior ufe 
and occupation it is not nc<:!,ir,fy to the panfli. 

In 


n* 

• 1809. 

KlfLIiLANO 

V. 

PoUNStTT. 
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S'}^ 


iSop.f f 


KlRTf^ASD 

V. 


POUNSETT. 


a£li^n upon the cafe, brought by Dr. Leigh^ prcC' 
dent of the college of plbydcians, againlt the Defendant 
for pra£lifing as a phyfician within feven miles of Lon- 
doHt without liceiice, 'to wit, in the parifli of St, George 
in the Eaji : it appeared the name of the parilh was 5 /. 
Georges ,; and the varl'ance was held immaterial. 

Rule abfolute. 


Afflj 15 - 


TorMAM v. Brapdick. 


If porjds arc ^IPHE dcclaratioa in thiscau' ftatci’, >h.it !:» the iitetiiTiJ 

confijinccl t»i Wiliiam C;.v, fiucc decsafcd, wlio ill his Ilfetiinc 

commirnon, tlie ® Partner with the Deicndaui, to wit, in Attguil 

law will raiic a *7951 hi confidi-ratlon that the Plaliuifr'S, at tlte requett 

contrad to ac- of and the Dtrenntint, had confii’tied and delivered 

count for fuch as certain goods to ho by thorn f-id aii.l difpolcd 

are fold, to pay * • vr- . r 

over the pro- 1 JainfdJ- s account, for ccrtiiin com- 

ceed.c, .md to rc- mifTionj Cc.v and the Dcfeniiant undcrtoclc to lender to 

deliver tliereii- the Plaintiffs a juft account of the falc of fuch of the 

^ ” goods as fljould be fold and 'tUfpefed of, and to pay ov'er 

And an aiftion the proceeds thereof, and alft; to return to them fuch of 

does not lie the goods as fhould relrdtin unfold and undifpolcd of, 

againfthim for they, Cox atid the Defendant, (liould be thereto 

tilt after a dc- afterwards requefted : the declaration then aveircd a re¬ 
mand made of an queft made to the Defendant fnicc the death of C<j.v, to 
account. Jipy'ji igoS, and a rcfufal. The Defendant 

ftatnte of Umt'a- p^^^*^*^*^* geheral iffue. 2. That the a£lion did not 

tions rd|kon)y accrue within lix years. Uponi the trial of the caufe at 

from thflU..e of Quildhally at the Sittings after laft Hilary term, before 
a d^l^TKrmade. 

ter a reafonahle tifiic elapfed, a jury might prefume that the confignor had 
ITde a demand, and that the faftor had accounted. 

^And S4 years would be a Ctj|fficient time for fuch a prefumption. 

If it were not rebutted by circumflances. 


Mansfield 
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"Mansfield C. J., the Plainti0^ provtd the coniignmexil^ to 
have been made at the time ftated in the declaration^ 
with an invoice, in which C\}x and the Defendant were 
made debtors for pi/., the amount of the goods, but 
there was no proof of anjr fpccjal contradf asr to the 
terms of the commiidlon. It was alfo proved that Vf^obd^ 
another creditor, who had made (imiiaraconfignments in 
1795> ^^d in 1801 applied to Braddkh for payment of 
his debt, and had then received for anfwer that he coUld 
get no account from Cox^ but that when he did he would 
diflblve the partnerihip and pay the creditors. The 
partnerlhip wasdidblved in 1802, and Cox died in 1804. 
In April 1808, the PlalntiiFs applied by letter to the De¬ 
fendant for an account of the fales, and payment of the 
proceeds, and for te-delivery of fuch part of the goods, 
if any, as might lie yet undifpofedpf. To this letter 
the Defendant returned no anfwer, and there was no 
proof that he had in any manner admitted hk liability 
within the lall (lx years. Vaughan Serjt., for the De¬ 
fendant, contended, that it ought to be prefumed from 
Ihe lapfe of 1^ years iince the delivery of the go^s, 
that the Plaintiff had made a demand at fomC tijne be¬ 
fore, and that the Defendant l\ad accounted. * The jury^i 
tinder the diretlion of Mansfield C. J., who tliought that 
the'eaufe of a€bion was not complete sill a deniand made, 
found a verdid; for the Plaifftiff. 


5W 

• • 

1809. 

Topham 

r, 

B&Atmicx. 


Vaughan^ in this term, obtained a rule nfi to fet afide 
tlie verdifi; and enter a nonfuit, on the fame obje^ions 
which he had made at the trial. 

V 

Shepherd and Bejfy Seijts., now (hewed caufe. 
words of the ftatute of limitations are, ** within fix years 
next after the caufe of a£tion.** That mu^ mean a 
clear and complete caufe of a^ion. This caufis of a^idn 
'was not complete tUl long within fix years before the 
Vot. I. Qjq «otn- 
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V. 

Erasoick* 
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ibdmmencement nf t^e fait. It might be extremely dif« 
ficttlt to fay at what time the Plaintiff was entitled pe¬ 
remptorily to demand an account: the law would fay 
it mull be within a reafonable time; but when that pe¬ 
riod arrives, the Plaintiff muff mark it by an a€i of his 
own, by a requcA to account. If a debt is immediate 
upon fome particular event, as the delivery of goods fold, 
or the arrival of a pay-day fixed by the cQntra£t, no de¬ 
mand is necelTary, and in that cafe the ftatute would 
operate from the time fixed: but this is not a contra£l 
that the Defendant will, within a glyen time, account: 
when can it be faid that this Plaintiff* had a complete 
fight of action ? Certainly not cpon the inftant delivery 
of the goods. And if not then, what other period is 
to be afCgned from which the fix years can be computed r 
It was neceffary (hat the Plaintiff (hould aflc for an ac¬ 
count, before he could fue for the negle£I to deliver it, 
he could not maintain this afiion without averring in 
his declaration the demand of an account, and that 
which is material to be averred, is alfo material to be 
p.*oved; and if he had fued without fuch previous re- 
queff, the want of it would have been a good defence. 
Thecaufs.of ai^ion, therefore, is complete only from 
the time of the demand. In i BL JRfp. Fenton v. Emhlers^ 
Lord Mansfield Q. J. held that the ftatute of limitations 
runs only from the time of a contingency happening, 
not from the time of the promtfe: confequently, unlefs 
It can be ihewn that the PlaintfffHhfad applied for the 
account more than fix years before the commencement 
of this fuit, the ftatute of'dimttatlons does not prote^k 
the Defendant* The requeft made in 1801 was not 
made on account of goods. 


Vaughan Se^, esolrk* There was no precife evi¬ 
dence of the contra^ ftated in the declaration: the only 
^ evidence was, that other peifons bad dealt with Cox and 

Sraddick 
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Braddtck on tliefe terms. But ^fcyipofing thtf contrai^t 
proved, more than fix years have elftpredUnce the caufi^ 
of adton was complete: for the Defendant prpmifed 
generally that he would pay all*the *partner(hip debts 
upon the difiblutlon of the partnerfiiig. That event 
took place in 1802, and the caufe of .aAion became 
complete upon that contingency happening, fince which 
more chan fix years have elapfed. According to* the 
Plaintiff’s argument, thirty or fifty years would not do 
away the caufe of a^ion. But the law requires that at 
all events the jgoods mufi be either fold or returned 
within a reafonable time, and as fo many years have 
elapfedj it ought to have been left to the jury to prefume 
whether a demand had pot been made before. In 1 Salk^ 
421. Green v. Revett, Lord Holt faid that the ftatutc of 
limitations, upon which the fecurity of all men depends, 
was to be favoured. • Prefumptions ought, therefore, to 
|j^e raifed in favour of it; and as it is a remedial (latute, 
it'ought to be liberally confirued. If a promifibry note 
is made payable on demand, a previous demand is not 
neceflary : the commencement cf the a£tion is a fuffi- 
cient demand. 12 Mod^ 444. Collins v. Benning, the 
Court held that if the promifd were for a collateralithing, 
which would c|[eate no debtctill* demand, it. might be ne¬ 
ceflary for the Defendant to pledd'that he had not j^ro' 
mlfed within fix years after demand made) but there it 
was an indebitatus ajfumpjtt^ which fhewed a debt at the 
time of the promife, and, therefore, a plea of non ajfump* 
Jit infra fex annos was good. The cafe cited* from Black* 
Jione is not applicat^le.. 

Mansficld C. J. It would be too much to fay that 
we could find a period, which mufl: be between i8C>t 
and the prefent time^ when the Plaintiff could have 
brought an aftion; the Defendant’s own cafe prices thajt 

‘ ' Qji ^ 


SIS 

• ItBcp 

Tom AM 
it. 

BaAiN>iCK. 
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1 

iSejf. ^ the Flain^iflT was to do a colUteral thiog) and that 

lay tiU demand. How and when was the de^^ 
to he made ? The only peribn who could know 
BaanmcK. die ftisteof thtconfigrment, had negle£led, accoiding to 
the Defendant's own ftatetnenti to render any account, 
hpjto'the ycat t Soil ^ In that year, WesJ, who ftood in 
thd iame predicament, though not in the fame contra^!, 
with the Platntlfir, made a demand, not with any view to 
found ihis aflion $ and the Defendant then faid he could 
get no account from Cax. If Co» had then rendered no 
tccounfof the goods of H^eed and others, there was littlo 
ground for the jury to prefume that he had rendered 
any account of the Plainti6r*s goods, ff^ood w'aited three 
or four years before he fued (^), with the hope that the 
Defendant might receive an account from Cox. Why 
then are we to fix on any particular period after x8oi, 
and before this ad.ion brought*, at which we may pre- 
fume that the Defendant did account? Or why are ^ 
we to prefume that an earlier demand was made by the 
Plaintiff, when it appears that none was made by the 
other creditors? And the cafe in la Mod. fiiews there 
siSdft be a demand made. There is no ground, there¬ 
fore, Jto dlre^ a jury to prefume that any account had 
been rendered, nor would they have prefumed it if they 
had been fo directed ^ for ftrong evidence was given 
agSinft iti by the-Defendant's afiigning the reafons why 
he had not accounted. 

i 

HaaTB J. was of the fame ojanion. In ordinary 
ca^s^ft miWbeprefnmed, from^gthol time, that the 
cbofignee nadi accounted. But a demand mult be either 
ffroved or p^fumedt in order to give the Plamtiff a caufe 
of ay^ion $ and what reaton had either my lord or the 
% 

^ (aj JhtOf ic4t HW V« Braddhh 

jury 


TopUAMI 

•b. 


maud 
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jury to prefume a demand in tbi^ oafe / The 'onlf J»W 
;bable prefumption was, that the pai^iea £id ac(H3.uiit« 
and the circumftances difprbvcd that/ ;'. . " 

' fy ‘ \ ‘ ’.' • . • ■ ■ 'i . 1 * ■'*' 

'Lawrence J. The a< 9 tton would not He at the ctt^ 
of a week from the delivery of the goods; this is not i$e 
the cafe of money lent, which V'recoverable the next, 
week. The goods were not delivered to be accounted 
for on the next day j they were to go to a diftant country ' 
lo be difpofcd.pf, arid conGderable time mull be.||}lowed 
for their arrival there, fbt their fale, and for the return* 
of the account. I remember an a^ionof trover between 
Lord Bute and Mr. TVortle^ Montague^ for furniture left, 
for many years in a roanfion-houfe. The ftatute of 
limitations was fet up i but the demand and refufal 
|»oved were of recent date, and the Plaintiff recovered. 
There, no deihand and refufal were prefumed to have 
been made at any time before, for the poffellion was ii| 
;ts commencement a legal poffefllOi|. ^ 

Chambre J. concurred, ft is perfedly clear froj^ 
the cafe cited by Faughan^ that the liatute could not run. 
^om the beginning of the contra£l. The fpgcg 'pf Yourt 
/teen years mighibave given gtound for an inference thjit 
all had been fully accounted for ^hi pa^d : for by an acr 
Count, I think, is naeaot, hot^ piece of paper, but pay¬ 
ment. But there is evidence that the Befendant had 
complained that Csx had not remitted the proceed8]|. or 
rendered any accourit, which repelled the prefumption* 
The Plainttffj therefore^ is entitled to his verdifi;, and the 
|rulc muft be 
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(IN THE EXCHEQUER-CHAMBER.) 

Mayt%, Opb^PRiOHt',^.0n* the feVeral DemiTes of Liver- 

SA^E Fowler Elq. and R o,BERT Burton lifq., 
•y.GEORGEFoRESTEREjfq. andlAMEsCuAYTON. 


If an eftate, 
which is turned •R 
to a right of en 


rpHIS was it writ of error, brought to rcveife a judg- 
tneotof the Court of King’s Bchcb, given in thist*je£i» 
try by a fine, can op^bn a fpecial verdidt. The fubftance of fuch parts of 
be deviied, the the verdidfc as related to the points difculTcd in the argu- 
devifee mufi en- mehts reported below was, that Richard Bro’wn^ being 

farr.r^. '*with- manor of JLawley^ with the appurte- 

which the de- nances, in the pariih of Wdiington^ and ahb of a certain te- 


tn 


vifor muft have ncment called Hunt*^ and Jones's tenement, fituute in the 

entered, if Iivmg. parifti, bein^’the tenement mentioned in the laft 
tenant tor r t • 

life, with remain- declaration, and which tenement was then 

dcr to his own . parcel of the manor of Lanuley^ in the year 1677 made his 
executors for 40 jlinj thereby charged all his real eftate in Lawley with 

niainder m S. in the payment of certain legacies, and dircaed that im< 

fee, levies a fine mediately from and after payment thereof, ** the entire 

with prociama- u lordfliip or manor of Lakuley aforefaid, (excepting the 

^Uhout ** thereinafter dovifed to Anne Browne^ Philip 

entering, devifes “ Browne, and EUarihPBrowne, in and to the tenement 

to C. for life, •« of them, or on*e of them, thereafter limited and ap- 

with remainder M.p^jjjtcd, fhould dcfccnd^'and e:Qm<^ Xx> Robert Browne. 
to D-in tail, and V , * 

dies living vf. ** cldcft fon, as his lawful right and inheritance, to 

dies; £ 7 . does' ** have and to hold the faid manor of Lawley, and all 

not enter then,or~ tc b^er the faid‘ prcmifes (except as thereinafter ex- 

**'Boberi Browne and the heirs of his 
tlon of the 40 ' bodjr lawfully to fee begotten for ever,’’ with remain- 

yearsv Held -^dOkS Overt “cxccpt'and always referred out of that 
thatU^. isba.Ted,“- .. 

and caimot enter., 




within five years the dwth of C. v ^ 

Whether a right Gentry be deVifablel ■^sA. fetMitns^eld Ci J. 


sc 


grant, 
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<< grant, all that one tenement, with all and^every the 
lands and appurtenances theri!td^ formerly belonging|t 
“ formerly known by the name of Hunf% a^nd Jones*s 
** tenement: all which laft excepted^ mefluage, lands 
** and premifes, and evfiry thereof, the teftator did there* 

“ by give and bequeath unto dnne his wife, his 

** fon, and his daughter, for the. term of the 

** natural lives of them the faid Philip and EUamr^ and 
<< the longer liver of them $ and after the deceafe of the 
** furvivor of them the faid PMlip and Eleanor^ then the 
c( reverfion and remainder of the faid excepted diefluage 
** and premifes to remain and to be to the executors 
** and alfignees of the izx^Philip for the term of40 years, 

“ he the faid Philip Brtnune paying to his faid filler 
** Eleanor, or her executors, the fum of 100/. of lawful 
“ money for increafe of her portion.” That the teftator 
afterwards, in the fame year, died feifed of the manor of 
Lawley aforefaid, and the faid tenement called Hunfs, 
and Jones*& tenement, whereupon Robert Browne, his 
elded fon and heir, entered into the manor of Lawley, 
and Anne Browne, Philip Browne, and Eleanor Browne, 
entered into the faid tenement, and became and \^re 
feifed thereof for the natural lives of the Philip 
Browne and Eleattor Browse, .and the life A>f the longer 
filler of them; and the faid Robert Browne being fo fPifed 

.4. V ' ^ ■ 

of the faid manor, and, entitled to^he faid tenement 
called Hunfs and Jones % t&ement as aforefaid, iubje^, 
as to the lad mentioned tenement, to the edates, terms, 
and intereds given and. created in and by the will, 
in Michaelmas term 1657* fuffered » common recovery 
to the ufe of htmfelf and his heirs of the mat^or pf 
Lavilep, with its appurtenances, and all other the mpf* 
fuages, lands, tenements, and hereditaments w.l^atfqpver 
in Lawley aforefaid, which at any time theretofore were . 
the inheritance of Richard Bnwpi, and wherepf he the 
faid Robert Browne ftoi^. l^fedVjpi^ Efty «dE^ inh^- 
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tance in po 0 e{llon or reverGon;} ^bat Robert Bro<mtfi 

» 

beiflff fo fciXed and entitled of and to the manor of Law* 
Jeyt and Anne Browne^ Bro^pne, and Eleanor 

Brownet being fo feifed of and Joneis tenement^ 

and the faid R^eriBrowne being fo entitled in remain¬ 
der to the fame,tenement) Ro^rt Brownet in 1682, bj 
his devifed to Tknttas Langtey and Charles Cludd 
{initr alia) all tb^e manor of Lawleyt meGiiages, lands, 
and tenementSi and all other hi$ lands, meduages, and 
tenements, Gtuate in Lawteyi and alfo all other big 
mcGuages^ lands, or tenements wbatfoever in Welling¬ 
ton^ or blfewhcrc in the county of Sakpt with their 
appurtenances, to hold unto the laid Thomas Langley 
and Carles Cludd^ their heirs and afligns for ever, in 
truft, by the perception of the proGts of the premifes, 
or by the fate thereof, at their diferetion, to pay and 
fatisfy his debts, legacies, and funeral expences: that 
Rt^ert Brownet in 1^82, died fo feifed \ &ud that Lang* 
ley and Cludd thereupon, by leafe and releafe, of the 
30th day of June and ift of July 1683, conveyed to 
TlsomaslBurtont in fee, the manor of Lawley^ with its ap- 
purtfpaAces, and all meffuages there, and all lands, te¬ 
nements, and hereditaments wbatfoever, Gtuate within 
the totnflhtp^or manor of XfawAiy, or which were the mef- 
fuage|, lands, tenements, and^mditamen^s of RUhard 
Browne^ within the mandr o^f I*awley* That Anne Browne 
and EBanor Browne died m 1723» whereby the faid 
PSilip Brovbne became foie feifed of the faid tenement 
for the tefU’o^ his natural lift, ttie reverGon thereof 
btldhg(in|; as^ Iforefaid. ' And the faid being fo 
feifed; le^d a fine fir mujanee 4 e droit, with proclama¬ 
tions i^Biliiry^t^f '^iii^Get^ 2. 1733*4^ in which 
liatkPt^^it £fq* ‘Vis Plaioi:ifi|> and Plnlip Browne and 
dcford^nls, of the fame tenement, to the 
ttle:df WilBdm'Pof^^t alfdhtt heirs; whereupon the 
fiiid WilHm PBrffitf 1^ became feifed jof the 




fame 



fN TUB Tba^ OB GEORGEfli. 


fapic tenement, of and for the eftate acquired p him by 
the faid fine ; that thomas Bjtrt(/h,*^eing fo feifid of thi 
Manor ^^Eawley, and tho ptH^fes and rt» 

leafed at aforefaidy in 1735 made.hiif iviM,\dit|y executedj^ 
whereby he devifed the' m^or V and all other 

his manors, tnelTuagesy teneipents, anti h£re^itameiit8,..t^. 
the ufc of Robert father of the above-])amf4 

Robert Burton, one of the Icffors of the Plaintiffl for hia 
life, and from and after hjs de^cafe to |he ufe William 
Taylor, and Thotnas Rov^lef\ an^ tbeiy heirs, during the 
life of the faid Robert Burton the father, iii triift to pre- 
lerve contingent remainders, and from and after the de- 
ccafe of the faid Robert Burton the father, to the ufc of 
his fiifl: and other fons, fcverally and fuccelfively, ta’d 
male: and that Philip Browne died in 1738, and that 
William Forejler, being fo feifed as afoiefaid, in 1758 
made his ^ill duly executed, apd thereby devifed the 
faid tenement unto the faid George Forejler and the 
heirs of his body, and afterwards in the fame year died 
fo fsi&d; upon ^hofe death the faid George Forefier en¬ 
tered into the fatpe tenements, and became amjt was 
feifed thereof, to witi! of fuch efiate therein as could^r 
might lawfully pafs to him •by.;virtue of the fayl lafi- 
mentioned will: that TJiomaji J^urton died ift ^735, and 
that R(dfert Buhon the father dfeudin 1S03, and left ifiiie 
of his body the faid "Rohert Buriont^tit of the leflbrs. 
of the Plaintid^, his eldeft fSn and hetr at law, who. in 
1805, entered upon, Uie prernifes in order to avoid al| 
fines levied thereof by FhBip Browne and George Forejler^ 
or either of them, or any other perfoa or perfons, and 
being fo polTefled thereof,/ devifed the fame tenement to' 
the pt^iotiE In Trinity Cqpirt of King*'# 

Bench gave judgment fei .ipefendapt. Fide, 8 


The eaufes of el^ot, aifigned^erf, that, in the 
giving of the judgment, Burned, ^at thp rever* 
lipAary eftate and intereft p| tbe faid Thmat Burton in 

* •* J . ' , I •« » . » * V , ‘‘s, * i « * 4 • • ^ ^ 
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the tenemqtt was an eftate and interefl not devifeable 
by his will, whcrcaSrv By the law of the land, as the 
FlaIntifF averred^ it was fuch an eftate and intereft as 
wasdevifeable...'^. o. 

..The cafe was argued in Hi/ory terna 1809, in the ab- 
feacc of znd Lawreme^ Js,, by Benyon for the 

Plaintiff in error. The only queftion is on the effe^ of 
the levied \fy Bhlhp Bmnane* It Is not true that the 
intereft which f 7 >omas Burton hzd after that fine levied, 
and before a£laal entry made, could not pafs by grant; 
but ^ven if that were fo, it does not follow that it could 
not be the fubjed; of a devife*. There is no difieidn in 
this cafe I becaufe the jury have fpecially found that 37 w- 
tnas Burton^ at the time of making his will, and of his de- 
ceafe, was ** feifed of the manor of Lawley and the pre> 
inlfes fo bargained, fold, and releafed to him as afore* 
faid,** by which the^^ have virtually found, that after the 
fine levied by Philip Browne^ Thomas Burton re-entered 
and re-iniftated himfelf in the poffefiion, a point which 
efcaped notice on the difeuflion in the court below, fo 
that the queftion intended to be made in this caufc, 
does not at all arife. 2. The fine levied by the tenant 
for-life did not deveft the remainder or reverfion. 3 Bl. 
Com* 1B9. fJiflcifm is defined to be «* a wrongful put- 
ting^oiit of him that is "feifed of the freehold.” Co* Litt, 
This then, being committed, not by a 
ftraoger, but by the tenant of the freehold himfelf, can¬ 
not work a dtff^fin. Of* adly, if it can, it is only a 
diffeifin at ele^ion: for it muft; be remembered, that 
there are two fpeci^s of diffeifin known to the laws; the 
an afiluad fof*^tble. .diiIHfin>i the other a dtfteifin 
at the eleOibn difikifee; .and all difleifins wrought 

othffwife than by the a^ukl for0ible putting out of him 
that hath the. f)£e^ld,,.afe ,dl^^^ at ele£lioa only. 
A Em* yhi^ >.i$^ 4 ^ma^^ in the 

tUftcifin. 
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In this cafe, the party entitled made his eledjion not to 
be difleifetl, which he indicattfd ‘^by making his will. 
The dodlrme of Lord Mnnsjiild, in the cafe of Baylor tx 
denu ^ikyns v. Horde^ i Burr. 105*. has been reprobated: 
he Wf nt fo far w to fuppofe that, a man who was a£)u- 
ally ^nfleifed, u-jght eie£): to fay'he was not diiTeifed; 
heic he was mtltaken indred; but it will not be con* 
tended that there is not in the law fu&h a title dif- 
feifin at ele<^ion \ and although that cafe may in fome 
ptvints be qu;;flionable, the prefect argument is not 
thereby aiFedVed* Blunden v. Baugh, i Ro. Ah, 66 %, 
9 Vin. 102. Cro. Car, 304, recognized in Carter 162, 
Barries v. Freeman, Tenant at will made a Icafc for 
years, not an innocent conveyance by bargain and fale, 
but a common law leafe, and it was held that it wrought 
no dilT. ifin except at the elefllon of the diiTeifee, although 
the conveyance were fuch as may*well pafs a greater 
efiate than the leiTor hath) and it was admitted that 
the owner miii'ht at his cLdlion conceive himfelf diC- 
feifed. Lord Mansfield acknowledges this cafe to be 
good law. It was there held competent for the owner 
to grant his reverfion, before he had done any to 
avoid the leafe for years. *Po‘ufiey y, Blackman, i Ro. 
Ah, 661. 102. JPedm. 201. (Tro. Jac, 6^^, 

Mortgagor by bargain and fale, bang in pofTclinon, before 
any day of payment, leafes for fix yeSrs j creating^bere* 
by a greater eftare than his^wn intereft, which has been 
,faid by Lord Man field to be qua a tenancy at will, or 
wbat the old books call a tenancy by fufferance: the 
leiTee enters, holds, pays rent, and at the end of the term 
furreoders the poiTdBon to the mortgagor, who had 
failed to pay the money at the day ftipulated j * the bar¬ 
gainee does not enter, but devifes the land, and it„was 
held that he was not di0eifed by the leafe} but that if 
he were, he was rcinftated by the re-entry of the mort- 
gagori and therefore it d^ue* Ail the books make 

a dif- 
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9 . diilm£ttqn betw«eii « right of eotty'nnd « mere tight 
of a^lion. la thia ca/e^'to t^e the pobt moft (Ironglj 
^gamit the Fjiamt^the, teftator had a right of enttf, 
a|id was not re^^d to a more j^ht of action ; for the 
tenant for Ttfe, not having an e8;ate of inheritance^ could 
m>t d^continue» fo as'^tp pot him to hia right of a£lion^ 
] Lev- 36. St^bem v. Brittridge^ where the cafe wa<F} 
that /f* being ten<iut for life, with remainder to his wife 
fqx life, with remainder to their idue in tail, with re-' 
mainder to C. in fee« A. and his wife levjr a fine tQ 
the iRue tn tail with warranty^; and it was held, not 
only that this wrought no difcontinuance> nor tolled the 
entry of the remainder man in fee, and put him to his 
right, but that it did not even deveft or difplace his 
eftate, and that it was an innocent conveyance, and each 
party pafled by it that which he might lawfully grant r 
and Twifden J. faid ■'^hat if there werp any difplaciog or 
devefting pf the remainder, yet it wap only at the elec* 
tipn of the remainder man; fo that if he fhould bring 
formedon and admit himfelf out of pofiellion, perhaps 
the wananty might be pleaded in bar $ but there he had 
entebd, and did not admit the eftate to be out of him. 
and had, thereupon brought 'hjls ejedment* This cafe 
^ews, !• xii'a'f the doftriae of ele£tipa applies as well 
to 9 diftelfin wrought by* a* fine, .as to that which might 
be ef^ed by a coinmon law leafe or feoffment, i* 
That the do^ripe of diffeifin at eleflion was familiar 
to the courts hi thofe days, and conicqueptly, it is the 
law now alfo* 3. The a^ of tenant for life did not de« 
veft the eftate of the* remainder map, becaufe it was by 
$ne, which is an innocept conveyance. This pofition is 
confirmed* by BreMi cafi^^ 1 Co- There are two 
periods at which the tenant in ti^i^^nder might enter: 
either ^thin five years after ^the ignc levied, oy within 
five years ^after the eapi^tipn pl^he particular eftate. 
Tl^*’femaind<^r man eit^j^ advantage of-the 
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Ibrfeitote u^Km^the line being !ev|ed, br Ke might eIc(Jlr 
that it (hould not operate as a /oifbitUTe^ ft^mas Bur- 
tm did not take advantage of this'fc^eiture^ but entitely 
waived it| and^ inafit^eh is' by'fels UleiClion he' has af¬ 
firmed the of tl«e tenant for life to .be a lawful 
no eftatc was thereby‘devefted.* This is clearly to be 
deduced from the two cafes laft cited. If, however, it 
(hould be heldj that' the do^rine of dffleilin at ele£iicn 
does not apply in this cafe, but that this fine operates 
tortioufly, as a common law conveyance, and not as an 
innocent conveyance, neverthelefs a right of entry, Al¬ 
though not grantable, is (1:11 capable of pafTing by devife. 
The Courts might have had much difficulty fome centu¬ 
ries ago in coming to this decifion 5 but the liberality 
of modern times has confiiued wills in many infiances 
with a latitude that would formerly have been denied 
to them; and it is not too much (0 afk, that in the fame 
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fptrit they will Arppdrt a devife of fuch an interefi as this. 
A contingent or executory interefi would not formerly 
have been deemed the fubject of devife. But in 
V. Ratf Lejfee of Porry^ 3 T. R. 88. S. C. 1 H, 
both Courts held that a pofllbility coupled with an in> 
terefi is devifable. The words of the of wilts, 

32 if. 8. c. I., arc^/* jpertons'haviiig any manors, lands, 
** tenefnents, of 'hereditaments.” |t has been f^pofe'd 
that there would be a dii^iilty in pronouncing mat the 
interefi of ThomaiBterion came wdthin the defeription of 
manors, lands, tenements, or hereditaments. But Lotd 


Kfuyon C,],f in faheirr. Roef properly fays, the ftatute , 
means perfons having in the lands. And it is 


demonftrable that a pbf^n fisVing a tight of entry has an 
interefi in the lands. The Whole of that judgment beafs 
ftrongly on" the prefect f:Sfe, arid the Plaintifi' might 
fafely reft on it. T^itever id tranfmiffible^i^ devifable. 
There IS'no quefttomrb^ t^hat this interefi: wbuld hare 
been descendible: this cafe h^' 


come^ 
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come before Lord Ktn^on for his dedfioDt to preferve con- 
fiftency with jtid^ent pronounced in Jones r,Roet he 
tniiil have faid tha^ia intercft was devifable. The judg¬ 
ments of Ajburfi tsaA Buller Js. in the fame cafe lirongly 
cormborate this .argument. The latter obferves» that the 
(latute enables a tefliatbrto devife all hereditaments i that 
IS, every intere^ that can pafs from anceitor to heir. If 
if be defcendible, it vi^ould be ftrange to £iy that it is not 
alfo devifable. It is important to examine what is the 
nature of that intereft, which is called a right of entry. 
It is fuIHcient to fupport a fubfequcnt eftate of freehold. 
JPearnet i. ConL Rem, ed. 4. 430 , ftateS) that <*. although 
** every contingent freehold remainder muft be fup- 
ported by a preceding freehold, yet it is not necedary 
that fuch preceding efliate (hall continue in the adual 
felfin of its rightful tenant; it is fufiicient, if there 
*f fubfifls a right 'lo fuch preceding eflate at the time 
** the remainder (hould veil; provided fuch right be a 
** right of entry, and not a right of aflion only; for 
whilft a right of entry remains, there can be no doubt 
** jittt the fame eftate continues, fince the right of entry 
can exift only in confequence of the fubfiflence of the 
eftaSfri*' The author then cites the cafes which prove 
this^ propofitidn. Nor is the argument at.all affedled by 
the common cafe, where a tenant for life, with a contin¬ 
gent remainder over, Icvicsi^ a fine which defiroys that 
eftate,'becaufe it is necefTary that the contingent remain¬ 
der ibould vcft €0 injlante when the preceding cftate 
fceafes, or it will be deftroyed. ^mHh v. Cojjin^ 2 H, Bt* 
|4^f. Upon the flat. \^Eiiz, which enables the 
%Qmmi(lionerf of bankrupt to difpofe of whatever pro- 
or interefi: the Bankrupt may lawfully depart 
H^tthal,’* it was held that a mere right of a^ion after 
the right of en^ was iMirred Jby theftatute of limita- 
tione; pdl&d by a bargaiiT and^fi^ made by thecommif- 
'l^a^ tdiihe auii:^sfikd. by the name of an 

heredi- 
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hereditament. Under the ftatute^of wills, therefoiOi as • * 1809. 

it has been interpreted by Lord and other judges, 

who have held a much lets importaift interell, namely, a v. 

contingent poflibility, to be deviiable,* this is a-devifabfee Forestew 

interell: it is a hereditament, and ought to pats by this 

will. 

Prefion, contrli. As to the fuppofed conclufion «f the 
fpecial verdifl, that Thomas Burton died feifed, the verdifb 
does not find that he died feifed of this tenement, but of 
the manor only, and the tenement had been fevered from 
the manor. LitU 599. 591. Bro* tit. Comprife^pU 19. 

If a leafe for term of life, or a gift in tail, be made of 
parcel of a manor, there, during that intereft, this land 
is not parcel of the manor in poireffion,but the reverfion is 
parcel of the manor; and where difTeifin or feoffment on 
condition is made of parcel of a manof, this is not parcel of 
the manor till regrefs. 11 Kep, 47. Liford*% cafe, is ftill 
more ilrongly in point. If a man be diffeifed of an acre, 
parcel of his manor, although the acre, in right, is parcel 
of the manor, yet if A, enfeoffs another of his m^or, 
the right of that acre ihall not pafs, but is fevered from 
the manor for ever. ' In this cafe the Def^ndant^ conu- 
for had the tenement. Tht olher points in the cafe^are, 

I, Whether the teftator’s eftate was turned to a right 
of entry by the fine. 9. Whether a right of entry is 
devUable. 3* Whether the Plaintiff is not barred by the 
(latute of nonclaim, a point which has not yet been con- 
fidered. 1. It is now fettled, and even admitted by the 
former argument for the Plaintifl^ that this fine could not 
have been avoided without an af^ual entry. This of 
itfelf proves that. the Plaintiff had no feifin till entry. 

The necefbty, and for that reafon, the^^fole ^bjei^ of the 
entry, is to regain a Teifin which hasi been deyeiled* 

Whenever there has been a diffeifin^ ;itherb muft, by the 
rules of the common law^ he a re-entry, before any adb 
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of owneY&ipi which d«pQi)dis on the exiftence of a rig«it 
"to the a^ual fei0Q>'^a» the cnakihg of a teafe for years, 
to try the title in eje^menc,} can he exercifed, or an 
a£^ion of trefpala can be maintained. When there is 
a dtfieifin only at ele^ton, then, in point of fa£t and of 
law, the feihn is never changed. It is optional in the 
patty to confider his feifin sm Continuing, or to admit 
itiaifelf difleifcd, for the fake of trying his title by an 
alEae, inhead of purfuing Come other remedy. To 
trace this”point to its principle: tnveftiture, in the 
Teudal language, is of the fame import with feifin; or, 
to ufe the language of Lord Mans/teld, i Burr, 107. 
feifin is the completion of the invefiiture by Which the 
tenant is admitted into the tenancy : it is the confumma- 
tion of an aft or conveyance. Whoever is feifed is in- 
velted: hence the^ difiinftion adopted by our law, bs> 
tween interefts which are vetted and interetta which are 
not vetted. All interefts of freehold which are vetted 


give an aftual feifin} in other words, an eftate: every 
ettate, therefore, is a feifin in fafi or in law, and is a 
■iratted intereft. By livery on the land, a feifin in faift 
always pafies; fo, by a tortious entry, claiming the free¬ 
hold,' the* f^e is gained, and every difieifin gains a fee 
fimple, except it be the difieifin of a tenant for life, or 
Ibr any other par^ticular ettate, claiming his eftate only. 
An heir, a remainder manj^ Ut. before entry has only a 
feifin in law. Intereft: which are not vetted, as contin¬ 
gent remaindets, future and executory ufes, and interefts 
hy executory dev^fe, do not confer any feifin, though 
they may confer a contingent or executory intereft. 
Contingent and eieedtorioterefts are fometimes termed 
contingent and exCcntoty'ediates. This, however, is an 
inaccurate:^ eipreflion. To devett;) impl^s the privation 
of and the law In^icarefttUy diftinguiftied between 
ftfateaVbieh ard Vetted^ an^ that fpecies of title which 
after ah eftate h ddVefted. White the eftate is 
' t vefteds 
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7e(ted| tlic owner retaini the feifin o? the. cj^atc: when 
the eftate is deveiled) he no lon^elg retains any owncrfliip • 
or feifin; for feifin and ownerflitp are convertible terms*, 
He has merely a right or title tff entry : to make that 
right available and reftore his feiGoi he mulfl re-enter. 
On his re*entry^ (unlefs the rik;ht of entry be taken 
away, as it may be by a defeent caft,) the feifin or.eftate * 
will be revefted. Hence the diftindlidh between •feiftn 
and diiTeifin: Dlfleifin is the privation of feifin; it ie 
the commencement of a new title, under a new feifin. 
It fuppofes a change of feifin from the rightful owner 
unto a wrong doer, who is termed in law the diffeifor. 
There are four fpecies of a£lual diftVifin, three by 
ftrangers, and the fourth by particular tenants connected, 
in privity of eftate* The firft fort is where a man enters 
on the immediate freeholder and oufts him: this is called, 
generally and emphatically, difl'cifm! The ad is where 
a ftranger enters on the feifin in law which an heir 
takes on the death of his anceftor: this is called abate¬ 
ment. The 3d is on the feifin in law of a remainder 
man or reverfioner, on the determination of a particular 
eftate : this is called intrufion; and this term is applied 
to the king, though he cannbt be diflTeifed. JTho 4th is 
difeontinuance by tenant in* tail, hufband i!eifed in right 
of his wife, and difeontinuance Or*deforcement by tenant 
for life. It has been attempted to eSnfine the meaning 
of difeontinuance to the of tenant in tail, but it is to 
be extended to the difleifin which is by the of tenant 
for life alfo. The diftin£lion between deforcement and 
difeontinuance properly is, that by deforcement the feifin 
of thofe in remainder is changed into a right of entry; 
difeontinuance changes the feifin into a mere right of ac¬ 
tion, fo that no entry can be ihade; and the remedy is 
by real a£iion inftead of an ejeclment or a^ual entry. 
Every difeontinuance is a difteifin, but a ^ilTciftn is not 
neceftarily a difcontlnuanet!'. ^ The heft law wiiters, how-. 
VoL. I. €wr* 
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<Ycr, Oil tenures, have treated deforcement as a difcoa* 
tinaance* or as a fpeotes of difcontinoance* Thus Lit* 
tkton in f, 59a. treats of difconttnuaice, and Coke (on 
Litt.)i 325. fays, he,*' Littleton, •• ufeth difconttnuance 
** for a devefttng or difplacing of the revet &on, though 
the entry be not taken away.” Difeontiouance is de¬ 
fined by Fitters Deferipim ef Common Xmiu, title DiJ* 
coMihmnee, Shep. jibr* chapter Difconttnuance, p* 135* 
33. It is neceiTary cleiaily to dlftingoiih between 
dtdlifin in fa£i and dilTeifln at eIe<£lion* DiiTciiin at 
ele^ion fs well known to the law, but it is, where there 
is no dilTeinn in faft. Lift* f. 279. Ce. Litt» 181. a. 153. h* 
I Burr, iro. This fpecies of diiTeiiin has been intro¬ 
duced merely for the fake of the remedy, that the difleifee 
may have his adize } and a liberal coniiru€tion, as Lord 
Mansfield obferves, 1 Burr, iio., extended this remedy, 
‘ for the fake of the owner, to every trefpafs or injury done 
to real property. The principal fubjeflis of thofe dif- 
felGns at eleclion were denial of rents, either In grofs, or 
annexed to reverilona, eftovers, corodtes, and other in- 
co^ooreal hereditaments, and fometimes, though rarely, 
the pernancy of profits of land, where a man entered 
and took ibe^rofits, without claiming the freehold j fuch 
as a Icafe for years by a man having no «iitlc, for there 
was no new revcrjjon, as in Blunden v, Baugh j but if in 
that cafe he had made a If^afe for life, it would have 
been au af^ual difieifin, becaufe of the livery. Such al- 
fo was a kafe by a guardian, a tenant holding over, &c. 
There ts one inftapcc of an a£!uai difieifin of rent, as rent. 
If a ftraoger difieifed the lord of his manor, he thereby 
gained aaual pofiefiiotk of ihe manor, but not aduai 
poflefiioi! of the rent, which was parcel of the manor, 
vn'Iefs the tenant attorofcd, and' then it was an a£iual 
difieifin of the resit, and yet It aontmued to be at the op- 
^ of^ha hUrd, whether he would confider himfdf as 
' 4 ifihifed'«or noi^ 0»Liit, 322.^. 323. 



Ml TttB Fortt-nInth Yb4R 69 CFOltGE 111, J^jf 


th Co. Liti, 1 9 difl;id£tion^!s taken bj(tween dif- 

feifin and difpofieflioti. . Litt. fso 4-5<5»*48^. iJluftiatcs* 
this diderence, Liit. 587^ by atcornment of th« tenant 
and the death of the difieifor, tKe dHTeifee lofes his dif** 
trefs for his rent: thia is a diiTeifin in fadl,. But if one 
holdeth of me by rent fervice> wh'ich is a fcrvic0 in grofs, 
and not parcel of my manor, and another diffeifeth me 
by taking of the rent, and.dies, I may* didrain af*er his 
deceafe s this it a diiTeiGn at election. Hence it js evident, 
that in the cafe of a rent in grofs, there never could be a 
defeent to toll an entry. The next propoGtion is, that 
the feoffment, and other tortious conveyances of the te¬ 
nant for life, work a wrongful alienation, and do net 
operate merely as a rightful conveyance* Inafmuch as 
a tenant for life h^s the freehold, his alienation has the 
fame effect as the alienation of tenant in taj!, with this 
difference only, that the tenant irf tail, being feifed by 
force of the gift .in tail, may by his alienation turn the 
reverGon iiito a right of action j while the tenant for 
life, feifed by force of his freehold, can only turn the 
reverGon into a right of entry. At common law, indeed, 
tenant for life could have annexed a warranty to his 
alienation, and barred his fons by collateral vfai^anty. 
XJtt.fs* 697. ,727* Co. Liit. 5(55. b. 381.^. By the fta- 
tute of Gkucefter this was reUfained, as to tenants by 
the courtefy. Co. Liit 36-;. The like reftraint was put 
upon jointreffes by the. ft. 11 H. 7. c. 10. Co. Lift. 381.^. 
Laftly the ftat. 4 & c. 16. reftrained all tenants for 
life. The law has taken great notice of the title of the 
alienee of tenant for life j for be is in by title in the fame 
eftate as the alwnee of a diffeifor § confequently he (lands 
in a more favourable point of view than a mere dlffcifor, 
A Gne levied by tenant for life has a tortious opeAtion 
like a feoffment,, and is not, as It baa been faid, merely 
an innocent cotiveyancei .ah j^ertion which d^as never 
before heard of. On the contrary^ a fine, when levied 
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hf panicul(ir tenants has always been confidered as A 
tortious conveyance. •• In JFermor^% cafe^ 3 Co, b* 
the right of tenant for life' to levy a fine and bar his 
lefibr by nonclaini is acknowledged* Thi8» as Lord 
Man^eld obferves^ 1 Burt, 109.1 was on account of the 
confidence and privity of eftate between tenant for life 
and the reverfioner and the notoriety of his inveftiture. 
If tenant in tail makes aleafe for years of land, and after 
levies a fine, this is a difcontinuance} for a fine is a 
feoffment of record, and the freehold pafieth. Co, Lift, 
33a. L Forfeiture may be where a greater efiate pafieth 
by livery than the particular tenant may lawfully make, 
whereby the reverfion or remainder is devefted, as by 
alienation by feoffment, fine, or recovery by confent. Co, 
Liit, 251. a. And though in the cafe of Hunt v. Bourn, 
I Salk, 341*, the Court denied the propriety of calling a 
fine a feoffment on iiecord, they admitted that it had the 
effe£f of a feoffment to fome purpofes, if fie that levied 
the fine was feifed of the freehold at the time of tne fine 
levied. Lord Coke {Co, hltt. 251. A) divides alienation 
by tenant for life into two forts, viz. by alienation de« 
vefting, or not develling j devclling, as by levying a fine, 
or fuffering a common recovery of lands, whereby the 
reverfion or remainder is uovt^led ; not d^veftiog, as by 
levying of a fine in fee'of an aUvowfon, rent, common, 
or any other thing*^that lieth in grant. The cafe of a 
fine is better than the cafe ol a feoffment, becaufe on 
the alienation a fine is paid, and the conufee comes in, 
(by prefumption of law, and formerly, in fa£l,) with the 
afient of the lord. But the tenant for life had this dif* 
pofing power only while he was actually feifed of the 
#|lehold. And it is important to obferve, that after a 
diffolfin nearly .all the rights and privileges of ownerdtip 
are transferred from the diffeifee to the diffeifor. For 
the diffeifee, until he has re-.entered, cannot leafe, can* 
charge by grant, ‘Btrk, or take a releafe of 

f a rent* 
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a rent-chargc> Perk* f. 594., reverfion, or a ]r!ght of ac- • • 1S09. 
tion, cannot be tenant to the6 Co,^^.i cannot'* 
cven endow. Perk, 426. His right gives no title of 
dower; he cannot give feifin oP a rent by attornment. Forester 
6 Cq, 59. BreiUman *6 cafe. And although he may, on ***^ Another, 
account of his privity, accept a'releafeof fervices, Cv. 

Lift, 26:}., he cannot accept of a releafe of a reverfion.' 

If there be a feoffinent made by liver3i^of feifin by dif- 
feifor and difleifee, it is the feoOFment of the diflfeifor. 

Peri, f. 157. Otherwife, if the diiTeifee re-enter before 
the feoffment. Perk, <$90. If a reverfioner difieifes his 
tenant for life, he hath a new eftate under a new title. 


and cannot grant his reverfion eo nomine. Hob, 323. A 
recovery, or fine levied to a ft ranger, may operate by 
eftoppel to extingoifh his title. BucHePz cafe, 2 Co, 56. 
Mocr'i cafe. Palm,- 365. W’eale v. Lower^ Poliexf, 54. 
His right is no affets till recovery. 6K^o, 58. Peri,/, 270* 
Before acceptance of the difieifeeas tenant,; the lord may 
treat either the difieifor or difleifee as tenant. Hence 
he may have efeheal on the death of the difleifee without 
heirs: but after acceptance of the difleifor, the difleifor 
alone is tenant; and the alienee of the diffeifor is tenant, 
for he comes in by a feudaf contrail: to wh^di the lord 
hath confented* On the otht:r hand, the difleifor^ may 
leafe, charge, endow alone, Perl, 426.; may takeja rc- 
leafe from the difleifee, a ftranger, or the lord of the 
fee ; is alone tenant to the precipe \ may give feifin of a 
ivijnl, 6 Co, 58. a, power affigned by him without covin 
binds the difleifee. 6Co, $9, Co.Litt.j^^, Peri. 394. He 
may accept a releafe of fervices. His feoffment is good. 
Peri, 157. Lii1,f,J^']6: If dilTeifor and difleifee join 
in an exchange, it is the exchange of the difleifor. Peri, 
280. His wife is dowable, and his afligoment of dOwer 
IS not avoided by his taking a releafe from the difleifee. Co, 
Lift, 278. b. ; but'if the difteifee had entered, Ihc dower 
would have been avoided. His fine will be good, and 
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Will confirn? his title by nonclaim. His eftate is alTett 
‘ in bis heir’s hailds. 66V. 58. The lord, 

upon his deceafe without heirs^ (hall have his efcheat) for 
the lord may cle^ to aSirm the feudal contra£^ either 
with the difleifoT as tenant de faSto^ or with the diiTcifee 
as tenant de jun. Perk,/, 157. If diiTeifor and difleifce 
had joined in a feoffment after the diflTeifee had re* 
entered, ii wouU be the feoffment of the diffeifee, and 
ihe confirmation of the diileifor; but if it had been be* 
fore entry> it would be the<feoffment of the diffeifor, 
arfd confirmation of the diffeifee. So if the heir of the 
diffeifor and the difieifee come on the land together to 
give feifiii, tl)e law will adjudge the pofleflion to be in the 
diffeifor, thongh the diffeifee has juf majus in re. f. 233, 
And feveral other inflances might be enumerated. It 
is next to be fhewn, that when the feofifmeut of tenant 
for life paffes a greater eftate than the feoffor hath, it 
alfo devefts the fee fimple out of the reverfioner, or 
remamder*ma0. Liit./s, 609, 6iq. For it cannot at 
the fame time be in one and the other, fince there cannot 
be t^o fee fimples of the fame land. When tenant for 
life maketh a feofiTment in fee, the fee fipple pafleth by 
fuch fedlffmtjnt. Liti,f.6ii, So tenant for years may 
make a feoffment in fee, and by his feoffment the fee 
(im|}le (hsll pafs, and yet lie had at the time of the feoff* 
ment made, but an eftate for,term of years, &c. Litt, 
hiff feoffment works a difTeifin to the lefTor. Ce, 
Juitt. 330. h. Tenant for life, the remainder in tail, the 
reverfion in fee, and the tenant for life enfeoffs him 
in the rererfion in fee, it is a forfeiture of his eflatc, 

ft 

and (lia)l devefi; the efiate tail in remainder. Chitd’^ 
t Ce, 140* ifl rer. Lord Mam/M tliought 
that moll of the cafes in Liiileten applied to diffeifin at 
tilefliotit This was true as to the chapter refpedling 
temir^ but not true as to feveral other chapters, as of 
;,;3iyfirn^itjrr'contitiait claims feyeyal others* LHu 
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j\ 414. If a man be diileifed, and the di^eifee makes ^ 
continual claim to the teneroenje in the life of the djf % 
feifor, although that the dilTeifor dltth'feifed in feet^and 
the land defeend to his heir, yA may the di^eifee enter 
upon the pplTefiion of the heir, notwithftauding the dc- 
feent. It may appear extraordinary hovr the difieifor can 
die feifed with continual claim of the difleifee, but it is 
becaufe the remaining of the tenant oh the land i; a ne«r 
dhTeifin, and the heir muft enter within a year and a 
day. So^, if tenant for life aliene in fee, that is, by 
common recovery, feoffment, or Bne, the only means by 
which it could be done, (and this exprefliou is material, 
to fliew that the Defendant acquired a fee, for the de- 

I ' 

feent of an eftate pur outer vie does not toll an entry ;) 
he in the reverfion, or he in the remainder, may enter 
upon the alienee ; and if fuch alienee dieth feifed of fuch 
eltate without continual claim nfade to the tenements 
before the dying feifed of the alienee, and the lands, by 
reafoti of the dying feifed of the alienee, deicend to his • 
heir, then Cannot he in the reverfion or.he in the remainder 
enter. Again, Co. Litt, f. There 

is a diverfity between an alienation working a ^ifeon- 
tinuance of an eftate which taketh away^an entry, and. 
an alienatioi) working a eftevSfling, or difplacing of cfl ites, 
which taketh away no entry. As if there be tenant for 
life, the remainder to A. in tail, Sie remainder to B. in 

f® ^ m • 

fee, if tenant for life doth alien in fee, this doth deveft 
and difplaCe the remainders, but worketh no difebn- 
” tinuance fo as to turn the eftate into a right 

of a£lion,) and ** therein'it is to be obferved, that to 
every difcontinuance there. Is neceflary a devefting .or 
difplacing of the eftate, and turning the fame to a right; 
for if it be opt turned to a right, they that have the 
eftate cannot be driven to an aflioii; and that the reafon 
that fpeh inheritaiices as lie in grant cannrx by grant be 
difcootinued, becaufe fuch grant devcftcthap «ftat$i.4bdt 
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1809. pa0^ib onlj; that which he may lawfully grant, fo that thp 
r cftate itfeif doth' defcepd^ revert, or remain.'* Though 
V. Cokf^$ obfervation is applied to a difcontinuance 

FoassTRa which reduces ’the eftate to a right of a£iion, it is 
equally applicable, (except aS to the remedy) when the 
eilate is turned into a fight of entry. The operation of 
'innocent and rightful conveyances is materially dilFerent. 
A gtiuit by deed or by fine of things lying in grant 
maketh no. difcontinuance. Zi/r./618. For it is a 
maxim in law that no grant by deed of fuch things as 
do«lie in grant, and not in livery of feifin, doth work 
any difcontinuance. Co. Litt, f. 332. Every difcon- 
tinoance worketh a wrong. Co. Litt. ibid. In Seymour^s 
cafe, 10 Co. 98*. Xj^rd Coke Ihews that tenants of a deter- 
tnipaldc fee cannot devcE or difcontinue, becaufe there 
cannot he ai7y‘'fd/lious alienation. Rut when te/ia.ot 
'tot life or in Jail mdketh u fedfiPment, the feoffment is 
tortious} for tenant for%fc cannot lawfully give the fee,' 
therefore bis feoffment is tortious, and in cafe of an 
effate taU, it ts tortious, as to his iffuc, and tbofe in 
remainder or reveriion. Finally, Lord Chief Juffice 
Hoie^'in Focus v. Sali/bury^ 'Hard* 400. obferved, The 
« fine hereofbi^.tenant for years,] does not difpiace the 
effate. As if leffee for yeafs be, the remainder over 
<* for ]life, and leffee for 'yi^ars levy a fine, and five years 
** pafs, the leffor is not barred by any nouclaim, becaufe 
** the fine operates nothing, and parUf finis nihil hahue* 
r«/;r/may7be pleaded to it} otherwife it is where a 
ttnantior life levies a fine, for he has a freehold, and 
his fine difplaces tlier remainders } ind therefore an 
entry is requifite within five years after the death of 
**. the tenant for lifb}i^nd therefore, when a leffee for 
<< years qr at will is Jo levy a ^Ue, k. iS ufual for the 
<< lefiee tp' make a ftoffmeni firff to difplsce the other 
« .effete*' "But here the-leafe forjroaie is antecedent to 
¥ leffor who levk^^e fine, and he has 

a free* 
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a freehold expe£lant lupon the leafe, and not prece« ^ .1809. 
dent to it. If there be tenarit for life, remainder for * 

** years, remainder in fee to the remainder*Rian for> 

** years, and the remainder'man*for .ycara leriw a fine, 

<< the eftate for life will not be barred by this fine, as 
** hath been adjudged; but it wa% held in the fame cafis 
** that a leaf*? for years in pofieffion would have beett 
barred, quod non credo. And the redfon of BluqdelPs 
cafe holds here, that a man iliall not be difieifed 
againfl: his will; and a fine with five years nonclaim 
** mull bar an eftate precedent to the fine, not fubfe- 
** quent to it. And there is here a privity of eftate be- 
“ twixt the Icflbr and leflce, and therefore the fine (hall 
not bar, as in cafe of a mortgage, where the mort* 

<< gagor condnuing in poiTefllon levies a fine. And in 
the Duehe/s of RtchmontP^ cafe in C. B. this very cafe 
was adjudged in terminis, for twd reafons ; firfi. By 
reafon of privity betwixt the perfons i adly, Becaufe 
** the lefibr was in the nature of a tenant at will, and 
there was a natural confidence between the parties. 

“ If he be tenant for life, the remainder for life, the rc- 
<< mainder for life, the remainder in fee to the^rft 
« tenant for life in remainder, who levies a fine f this is 
adjudged to. be a forfeit&re', but that it operate^ no 
** difplacing. GallanP% cafe. And although in this,cafie 
« the lefibr be eftopped^ yet that is nothing to the 
«« Icflctv** All the infiances which have been noticed 
are cafes of a£lttal difleifin, as difiingutfiied from difiTeifih 
at elcSion: the perfon on whom the entry is made, or 
whofe feifin is devefied or difeontinued by the operation 
of a feoffment or.a fine, has no option whether he will 
deem himfelf diffeifed or not. If he had fuch eledion, 
he might contend that, a fine levied was void for watft of 
a freehold in the diffeifor, or he might alien, 8cc. to a' 
ftranger, ^nd thus introduce bis grantee to coitrend the 
quefiion of title with the diffeifor* Lord MantjUU ad* 
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mlttedy 1 JHurr, 113., that if there had been a diiTeififii 
there could not be a derife^ without re-entry. In ihorti 
the would afiign a right or title of entry j or 

cl|ofe in a^ion, contrary to* a maxim of law. In the ar* 
gument of the FlatntiflTs the cafe of Poufeley r. Blnckman^ 
Palm* 20J.) alfo reported in Cro* Jac* 659., and in 2 Roll, 
Rep, 284*) waa {trongly infilled on as decifive in favour 
of this Plaintiffy and as proving that a diflcifee may de« 
vife. The fa£ls of that cafe^were, that a bargain and 
fale was made on condition to be void on payment of a 
ibm of money within five years, and with an agreement 
that the bargainor fhould take the rents until default in 
payment of the money. The bargainor made a leafe with¬ 
in the five years, and the leafe being expired, he entered 
after the five years $ after this entry, and without making 
any entry on the bargainor, the bargainor devifed to Perry-* 
tnafif who was the of the Plaintiff in eje£lment. It 
was obje(^ed to the Plaintiff's title, that the entry of the 
bargainor was a diffeifin to the bargainee, and that the 
bargunee had no devifable intereft; but it was decided 
that the devife was good. This dectfion proceeds on 
the ground, that neither the leafe, or fubfequent entry 
of the'bargainor, was any diffeifin. In (hort, it was 
nothing more than the common cafe of a leafe by a 
mortgagor, and fuch leafe has no operation to devefl the 
eftate of bis mortgagee. The reports of this cafe do not 
czB^lIy accord : according to Paimer t the conclufion is, 
** that at laff, for the inconvenience which would be in- 
<< trodiiced into the (late, if the baigaioor might frufirate 
' ** the devjfe of a bargainee, by fuch fecret a£l between 
’ ** him and a Granger, it was refolved by Ley C. J. Dod^ 
deridge^ H0Ughtmil^%nA Chon^hmt that the devife 
made by the bargainee was good/* But according to 
Rall^ «it wae adjudged that the devife was good," but 
A the Court did not fay on what ground. And Crake 
|ivei |ifis fidufioti al the tefule t^ the cafe, that by 
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•* this means many afluranccs'would be deftrojcdy/^bich 
•* the law will not fufferj whftrjSfoVc .tlw law accouuta . 

that the bargainot by his entry is in of his former eftatfj 
** and the will of the bargainee w gopd t and by ali the 
four jufticcs it was adjudged for the Plaintiff.** Fri^m 
this comparifon of the reporters,* it is evident that. the 
(}ourt came to the determination that there was. no, ae* 
tual diffeilin ; that at the utmod: it wfts a diffeifit} onily 
at ele£il;ion, and i Ro, A^r» 66u 3* 4' 

abritiges the cafe accordingly. In Blunden y. 

Cro; Car. 304. the learning of diffeidns, and the differ¬ 
ence between a£tual diffeidns and diffeidns at ele^ion 


CoopaipHr 
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was fully conddered. The point of that cafe is« that a 
perfon being tenant at will, made a leafe for yeara> and 
it was the opinion of the Court that no a£lual dlffeidn 
was committed t and much difeudion took place in re¬ 
gard to the .perfon who fhould be €eemed the diffeifor. 
The diffindHons to be colIe£^ed from this cafe are, that 
no one who entcis, claiming a term for years, or who 
makes a leafe for years without dr{l making an entry to 
gain the freehold, can be deemed an a£fual diffeifor; (b 
no perfon who receives rents, can merely by thsrf cir- 

cumftance be an adfual diffeifor. But the cafe of j 5 /w«- 

^ * 

den V. Baugh ,is. particularly hnportant to. the defendant, 
as it contains a comment on tHb Accent determination in 
Poufely V, Blackman* And the rcppr'l proceeds to give it 
as the opinion of all the jtidges, that if the bargainee had 
been diffeifed, the devife had been void} and it (hews 
the confequcnce of there being ho diffeiiin, viz. that the 
freehold re|aains in the former owner. At this period, 
the reafon which, governed the dccifion in the cafe of 
Poujely ¥. muff have bejn well known to the 

bar and to the Court § and from the opinion of the 
Court in Blunden y* Bmigb% .and, from the uniform opif, 
nion expreffed by fttbfpqiient Judges, including I^rd 
Wfi the conclu^ou i 9 | u diisifec no devifeaWe 
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int^refl: I ^d Peufi/ey v* SUcimaht fp far from eftabliifaN 
ing the right of a di0^1£e,eto make, a. valid devife, is an 
authority tha^np di^eUih .had been committedi but the 
po^ffion of the bargamor under the agreement» (which 
in the report is called hiseftate,) waa, in point of 
lawx the feiCn of the bargainee, zdly. In anfwer to the 
pOfitioDi that every irttereft which is defccndible is dc- 
vifea^Ie, it is to be aniwered^ that a right of entry, like 
a right of a£lioni is not devi|e,able. The policy of the 
law is in favour of this proportion; no rent can be re* 
ferved to a ftranger, nor could the alienee of a reverfioii 
at common law enter for condition broken. LHufs, 
34 < 5 f 347. This matter was much difeuffed in P§rimgM 
ion*i cafe, where it was defigned as the means of creating 
a perpetuiry. 10 Co, 35. j^cc, y^rmyn v. Arfeot^ i Co, 
85, Moor, /.///. 347, Co, Lift, 21^. a, A dif* 

tin£lipn is taken onithe ftatutc of wills, 32 ff. 8. c, 34. 
that a ftranger, the devtfee of the reverfion, for life or 
years, may take benefit of a condition created on a leafe 
for years: but a grantee of part of the reveifion, as of 
one acre out of three, fiiall not. Before the ftatute of 
willi there was no mode of making a will of a legal 
eftate, huk by means 6f a 'cuftom i but under the cuf- 
tom I as undef the ilatutc{ is was nectftary that the de* 
vifor *0101114 be feifed lit* the time of making his will. 
Fortunately one cale is preferved of a devife before the 
jftatute of wills. 'i€,b, ph2%, wherein it was 

held tp be a good plea againft a devife, that, the tsftator 
did not die feifed | and the reporter is alfo of opinion, 
that.it would have Wo a good plea that he had nothing 
in the lands at the time of making the devife, as if he had 
bpen difleifed before the devife made, and had re-entered 

. V 

afceiik.the devife. Bunhr '9,. Cook, 11 MtA’ 1234 acc, 
(y/^htch cafe k better reported aft^ end plGi/hri on 
there is t^iis good reafon for the decifioit. 
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the dtvife, as when he gives effeft to It by hjs deccafe 5 
though Lord Holtt without departfcg irom the principle, • 
thought that if he be di^ifed, and then dievife, and after* 
iparda re-enter and die feifed, this (hail purge the difi 
feifin, and make the will good by relation ah initio^ 
It Mod* laS. Lord Eldbn Chancellor, in 8 Vef, 282., 
The Attermy General v. Vigor^ was of opinion, with Lord 
Holt, in the laft cited cafe* that a right of entry was not 
devifeable, and that if a devifor had been difleifed, and 
had not re-entered, the will would have continued re¬ 
voked, becaufc at his death he had nothing but a right 
of entry. No argument in favour of the Plaintiff arifes 
on the words of the ftatute of wills. That ftatute enads, 
that « all perfons having, or which hereafter fliall have, 

“ any manors, lands, tenements, or hereditaments, holden 
♦* in focage, and not having any manors, &c. holden of 
** the king by knights* fervice, (liall have full and 
«. free liberty, power, and authority, to give, dlfpofe, 

•* wiil'and devife, as well by his laft will atid teftament 
in writing, or otherwife, by or a£ls lawfully exe- 
«« cuted in his life, all his faid manors, lands, tenements, 
or hereditaments.’* This, was much caught at, as a 
great boon to the public, and many queftioiiSsaTrofe on it. 

In the next felhop but one,* a* ftatute was made, 34 Sc 
35 if. 8. e. S" which explains *tl?c jgower given by the 
former to extend to all perfons “ having a (ble eftatc or 
“ intereft in fee (imple, or feifed in fee (imple or copar* 
cenary, or in common in fee Ample, of and in any 
‘‘manors, lands, tenements, rents,^or other heredita- 
« ments, in poffclEon, reverfton, remainder, or of rents 
“ and ferviccs incident to any reverfion or remainder.’* 
Thcfc words are incapable of being conftrued to extend 
to a right of entry: until a recent period the privilege 
of devifing was denied by the Courts, even to perfons 
who were the owners of contingent or execufory in|c- 
refts. But under the woi^ “ haring,’* in the ftatute of 

10 wills, 
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wHls^ the ^ight of devifiog has been extended to perfons 
hafing poffibilities cqV^ed with an intereft, and to the 
owners of contingent and execut;pry interefts, as perfons 
of this deforiptioR* Roe v. ymes- And although the 
opinion of many great lawyers has been againft that de* 
cifioD» 1 do not combat it. It was very proper, liberal, 
and reafonable. But it never was in the contemplation 
of the Courts td extend the »rtght of devifing to perfons 
who had mere rights or titles of entry. It is evident^ 
that neither Lord Kenyon, Chief Baron Eyre, or Lord 
Ehkn nnderftdod the decifion in Roe v. Jones to have 
gone to this extent. That cafe decides no more than 
that a poiBbllity coupled with an intereft, as a contingent 
remainder, may pafs by the will of the owner. Now in 
point of law, though it is otherwife in point of faff, a 
right or title of entry is no interell;, at leaft no intereil 
for the purpofe of difpofition, though it is an intereft; 
which maybe releafed: it is merely a naked poiTij^iliry. 
The ownerlhip is in the perfon who has the feifin, though 
the right of defeating that ownerlhip is in the perfon 
whc^has the right or title of entry. Contingent and cx» 
ecutory interefts partake c{f the nature of remainders, 
and may be ^ffimilated to them; and for that reafon 
each«x>wner has only a partial iiitereftj^ and the feveral 
parts make one w,hole. A podibiltty coupled with an 
intereft is devifeable when \x is part of the ownerlhip 
under the feiliO} that is, the two interefts put together 
make but one fee limple. Though the law fays it is not 
a remainder, that is only becaufe the common law had, 
before the ftatute of wills, defined what a remainder 
fliould be; but it is analogous, and bean the fame rcla* 
tion to the f recedent eftate as a remainder does* But 
when one perfon has die feifin, and another perfon has 
merely the right, there is no fuch dhrtded ownerlhip; 
and 


land 


tbii|||^iinot be two eftates in fee fimple of the fame 
tflF' no perfon ever before endeavoured to 





IH THE FOttlTY-HlHTB YfiAlt 0? GEOllGE Ilf. 

«{labU(h a title under the will of a perfon who had 
merely a right or title of entry, drbf a^ion, either fora , 
condition broken, or any other caufe; ilor is there to be 
found in the books a fingle authority 4 n fopport of fuch 
right. Aa far aat%uthority goes, all the books (hew that 
it has always been conhdered as a* clear propolition that 
no perfon can make out a title under the will of a dif- 
feifee. In Jones v. Roe^ Lord Kenyon dlftinguiihedi very 
eorre^ily in faying, ** it (meaning the ftatute of wills) 

** enables perfons having any manors, lands, &c. to de** 

** vifo, which muili mean having an iniereji in the lands* 

** There arc two kinds of poffibilities: the one a bare" 
poflibility, that which the heir has from the courtefy 
** of his anceftor, and which is nothing more than a 
mere hope of fuccefiion. Such a poiUbillty, uudoubt* 
edly, is not the obje^ of dlfpolition ; for if the heir 
to difpofe of it during th^life of the anceftor, 
** it afterwards devolved on him from his ancef* 

tor, fuch difpofition would be void. The other a pof- 
** Ability or contingency like the prefent’* (a contingent 
remainder), and which is w'idely different from the for- 
** met.” Throughout his o^fervations it is eviden Aord 
Kenyon never meant to deny the opinion w|^iah* he*noticed 
of Lord in Bunker vJ Cook^jat the opinion m^rett 
V. Rig Jen, P/owJ* 340., that an efi^e which is devefted 
by diffeifin is not devifab^. . When he fays, it |s diffi¬ 
cult to*aflign any reafod why thefe intereffs fhouJd be 
capable of difpofition by one mode and not by another/* 
he did not advert to the cafe of a (^iffeifin; alt his ob« 
fervations are confined to contingencies like thofe which 
then were under the confideration of the Court. The 
obfervations of Buiier J. ftill more fully prove that the 
opinion of the Court was. confined to thofe poffibflitica^ 
which were coupled with an intereft, and defcendible* 
Though the terms in whipb thefe eminent lavfyers have 
eaprefled theinfelYes may foem to bear oa the prefent 
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tSopt « cafe ia favour of 4l}e PlamtifF, yet in that found dif* 
J"’' i tinftion/** as Bailer Ji ftyled it, which was taken by Lord 
. Cpo^iOHT i:;etween bare, jppifibilities and polfibilities coupled 

a^^nothcr intcrefti^ it is evident that a right or title of 

entry was.confidered by the Court as^lafifed under the 
polTibiUties of t|)e former defeription^ It was contended 
on a former QGCafioo, not'only that there muH be an 
a^u^l difleifin K> prevent the right of deviOng; but that 
as long as the party has a right to enter, he has a right 
. to devife. It was admitted, however, that after the ex¬ 
piration of live years the party could have no right to 
devife. On the part of the Defendant it is contended, 
that whenfoever there is a dilTeifin, an inability to devife 
is created. That it exifls, from the moment the dif- 
feihn is committed, and as well during the live years as 
after the expiration of the fame. The only difference 
which arifes from ^he lapfe of the 6ve years, is, that 
the right or title of entry is actually barred. JiManf- 
field C. J. obferved, that it would not probably be 
denied that many authorities could be found to Ihew 
that perfons dilfeifed cannot devife s but the argument 
dra^ *1 from the cafe of Jones v. Roe^ was not that this 
intereli, was the fame as th&t, but that the intereft there 
deviled, was %iot till lately h^ld devifable, and, that by 
analogy, this intereft, which was not formerly devifable. 
Is now, pari raiioni, devifable alfo; that whatever is de- 
fc.endible to the heir, is devifable by will. It does not 
indteed, therefore, follow, that fuch is the law, but it 
would be a finguiar conftrudion at this day to fay, that 
npbn the words ofa ftatute, which ena£ls that perfons 
liaving lands, tenements, and hereditaments, may devife 
them, he who hath a rererfion in fee, the highell ellate 
in lands, t6 be perfe^d merely by entry, cannot devife 
them* The policy of the old law was the fear of op- 
preflibn fifing by grants of difputable titles; where a 
iittillh ^4 a cl entry which there were doubts. 
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or which he would not enforce himfelff tl^c Itw fiiid, * 
it (houid not be the fubjefi of i (^ant, but* that does not* * 
ihew that it might not as well be devifed as'defcen J { for 
the fame reafpn of inconvenience doss not a^pl,y.3 The 
fudges who dechled the cafe of ^Mes r. JRse never de- 
figned to extend the power of devilling; Mr* ChotUs 
T ifAe, who was a good lawyefi argued the cafe of Sitvfyn 
V. Se/ivyn, i BL 225., with a qualification that the in* 
tercft there devifed differed from a right of entry, or a 
right of a^ion* Arthur v. Bockgftham, Fitzg* igd. Lord 
Tmvr’s argument proceeded on the fame ground* ‘In 
the cafe of Taylor v. Horde^ 1 Barr» 113. Lord Mansj^eid^ 
feeling it nectflary to get rid of the do^rtne of dif> 
feifin, admitted that if it had been a right of entry, it 
could not have been devifed. He cites PowJ!ey'v» Black* 
man^ Palm, where it is faid, that if a dificifee de-' 
vife and afterwards enter, the dlvife is good, which 
DodJeridgCf an excellent lawyer on points of real pro* 
perty, and the fuppofed author of ShephenTx Tmchfimr^ 
denied. In the cafe of Goodright v, Otways 1 Bof. fiT 
Pull. 594. 603. 3 Vef. jan. 66 g. Byre C.’B. exprefsly re¬ 
fers to the doflrine of difififin* Lord Elden decicfed in 
the fame manner in the cafe of the Att^ptB^-Gcfural v. 
Vigor ; and aidiough ther£ was no right of entry yi that 
cafe before the teftatot*s death, it makes very little dif¬ 
ference. Grrfe J. introdjiced the dofirine that an in- 
tereff coupled with a poffibility is devifabie in the cafe 
ct Roe V. Jones % and as he concurred in the judgmejQt 
given below in the prefent cafe, tlvit judgment may be 
confidered aslusown comment of equal authority ex¬ 
plaining his own text* Rights of entry and rights of 
a^ion, therefore, are in pari lege^ neither of them dti- 
vifable. Contingent remainders and executory dbvife^ 
are parts of the fame feifin» and it is material that a 
devifor who devifes them, devifes all he ever*had:*iioC 
fo with a dlfibifee* If it (houid be held that a a£ 
VojL. L S f autty 
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entry it d^viftble, it will follow that a right of afllon 
' will be devifabie^ and! it' will become neceffary to frame 
a new writ^ the jw de/cendens muft be changed to right 
derlfed. ' • * 

At to the third point) 'Hie lefTor of the PlaintifF is 
barred by the fine levied by FbtUp Browm^ by rcafon of 
bit ttondaim. This argument is prima mpreJj^nU: for 
as ib never before was thought that a right of entry 
was devtfable, there are no authorlj^ies to (hew within 
what time it mail: be purfued. Here^^., tenant for life, 
with remainder to B. in fee, dlfieifes thSiremainder*man, 
and the dilTeifee devifes and dies, the contends 

that the devifee is not barred, though th^^heir would 
have been barred, if the diiTeifee had died initiate: but 
furely the diiTeifee cannot, by making his will, give to hi& 


devifee a longer period for recovering his eftate than is 
given by law to the heir. If he could, how erroneous 
would be the pradice of conveyancers, who rely on atk. 
abllra^, accompanied with Co years pofieHion, as a 
fecare title, whereas in this cafe a purchafer, after •jC 
yea^l polTelEoji, might lofe his ellate. The entry at the 
lateft ought to have been m^de within five years after the 
expiration the term of 40 years, computed from the 
decosie of Pbi/ip Broi^ne, tKat is, in five years after the 
ift'day of 1778. The tenant for life under the 
will of Thomas Burton died ip, 1803, and it will be urged 
that, therefore, the entry made in 1R05 was Jn good 
timeii botjf this were fo, it would entirely put an end 
to the ftatute of uonclaim; for by creating efliates for 
life or in '^>1, the dme might be prolongcdf ad injinitum. 

, But in confiruing this fiatute of fines and proclamations, 
4H. 7. r. 94. it is to be obferved that the feyecal parti* 
CUlar eftatce all make only one eftate in fee fimple* Xt 
Is cleat thet if the time begins to run againft the ancef- 
ter, jji Suntittnes to run agatnft the heir. If that were 

wbuld be ftill more deplorable. 
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that even though the Pefendant m^ht facceed in his 
defence againlt this PiaintilF, b^coufe the fi/e years h^d * 
elapfed, yet he would be liable t*o the claims of fubfe • 
qiient remalnder«men. Bojt at tl^^e moment when the 6ne 
was kvitd, this ftatute fixed the periods^ which nothing 
done after the fine levied could.enlarge, within w!iiv.h 
the PlaintilF fhould malce his entry, and bring his a<£lion* 

It may be admitted, that there wcfc^ three periods of 
entry, i. Immediiitly upon the fine levied, to take ad* 
vantage of the forfeituie, committed by his tortious 
alienation. 2. Upon the deceaCe of the tenant for hj'e, 
becaufc the fine extinguiCbed the term. 3. Upon the 
expiration of the term of 40 years. Upon the foimcr 
argument it was urge^ in favour of the PlaintilF, th it a 
pexfon who had no right before the fine, was uot aiFe^led 
by ' , and in funport of it was cited the authoiity of 
She^k. Youef^^ 22. “ Such as h.tvj^ neither prefent nor 
future right at the time of levying the fine by reafon 
** of any matter before the fine; but wbofe right grow- 
«» eth entirely after, or partly before and partly after the 
« fine: and thefe arc not barred at all by the fine, but 
“ they may make their claim when they wil'.'^ The 
author refers to Plonjud, 538. 337. 375. 378, j b^it none 
of thefe cafes warrant thi% pi^opoGtion, atSd^t is contrary 
to the opinion of the Court in Uic cafe of StaweH dl lard 
Zjuch^ Plowd* 353-, though it agreepwkh the opinion of 
Phvfden himfclf: but PhwJen*^ opinion has been over¬ 
ruled,* as appears by the cafes cited from Dy^r, 72. 
Damport and W\f€ v. Jf^rightf Dyer, 234. a* and Moor, 
53. S. C. and 13 Co. 21. ManvUVs dkfe. In Cotton*^ cafe, 

1 Leo, 2H. //. 297.» which* is cited in 2 5 tp. under 

the name of Same v. Howftt it was indeed fuppofed that 
a perfon might, under particular dreum(lance;., vl^ that 


the ancefior was under a ditibility, and died under thaiT 
difabiiity, be left at targe, and be at liberty (p claim at 
m indefinite timv: but the law U new fettled by IXlim 
<■: - •• •• 
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t. 5^4., the hitir m'sft« areti iin<ljf/ 

thele cufcttmflbmees, witiESii ^e years after hit title 
a^icmes t* he lahoers under cUlkbSItHesi and in thit' 
taTe> widbiiA five 'fears afferhis difitbilfbes are removed* 
ll^e fidr iofisrSnee^ theto, is, that the ena 3 ;mg dladfe of 
the ftatut'e of 4 W^* is general and uniierfai, and all 
]>erfi»0$ 'ttVh f!he feope of it: fo that the ftatule 

w|U Se^ tcrruu unmedtatety'aa againft all perfoos, ut)K> 
lefs they d^u bring thetnfelves within thb iaviAg clanles } 
and agaii^' thofi; wUb ate within the faving claufes, 
unlefa they*malw 'their dfkims and purfne their thfbt 
'within the Hmited pdrio'd adapted to theeir particular cafe, 
ft fiiliotrs alfo fhat 1)0 new cai^ of avoiding a fine citi 
arKh'afiei^'the'fine: dvery right of avoidii^ the fine tnuft 
coidmeneefiithe party»er h^'aneeftor, teftator, mrintef- 
tale, opdn a canfe exifiihg before the fine is levied: fo 

dlipofition can be made which caa 
'ifiitdnittc^ firatigefsinfi^ ^henfituation of claiming a new 
titib, ofcauibofVnBtry, afillon, Ike. and fuch indeed is 
^ eoiUttion'laW, which denies the right of alienation 
it thofis who have'tnere^ a right or title of entry or of 
a£U&it'^ ifi'ihortt #ho havd'^eilatie $ and it is quite clear 
ji^'lfev^Opdrate asf^a'bar by uoticlrim againft 
titj gjkosti^ tho^ Srhofe ellhtka devtfted or difeon* 
l|i|aed«lNrfor6^t!ie fibe^^ or by the operation of 

the findf i^*con‘feqttent}y! totUed into a right of entry 
4s there an la^ance that a devifee, an 
•l^gnitt^i^|t^;othdr<;riian,X|M afiefted by the fine, 

nk 'br's»dni|^i|rator, aeehrding to thn 

jtflTertcd a dUe In oppok 
^nnto a which devefied the 

undet tb be.alKrted. One 

decfSoU goat the whtewitgrii of pdfit of this propofition. 
if ebdll^is^ (pMt Uitf remailider for life, remain- 
If forlifit'do not enter*upo»' 

|it’'|tiral(id'a day. 
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remainder-man in fee was barred of his 0^199. * jSn ^ . 2lo9« 
that the principle of the comtnoo daw va5,i{9t ift h^o^t • ^ 

of keeping the right always oprpi i* kyat the tenant for lifl K. 

having to afiert thje wi^le yight ofi^heinheritance, did,by jgillStSr. 
his laches^ bay the remainder-man in fye, tbpogh fnrfe^y , ' 

innocent gnd enable himfetf to*a&rc his pwjp right. 

The periods then of entry were immntaldy d|;ed hyiaw, 

•nd were not capable of being altered by any »teit%men* 
tary difpoGtion. Plow. 373. •* AMb word /(firft) 
joined to the fnbfequent words fhalL. exclnd,e<Mfn f^nio 
the benefit of this faring; which wotd feemed 
to them (the Judges) all, to be pot in the ikalute to.great 
purpofe. And Dyer faid, that the idan of f g*«. 7*, 
made touching fines, has a^l the words of the^punriew 
and the body ^f this aG^ of except this word 

(firft), which is addpd to this aG; of 4 ^ore than 
is in the faid a£k of 1 P,. 3., as a thing th^ght V^'.nef 
ceflary. And this word ought to be added[, to psch of 
the four words, accrue* remaip, defeend, or opine. ^ And 
the four words are by the letter h<nite4. after fhe fipe 
engrofied and proclamations iqadp,,by fisree of any gift 
in tail, or by apy other^ca^Gs or matter had or doS^ be¬ 
fore the fine levied. < And ]to he who wtU gake*bei^^ 
of tbia (aving^ Qugltt to prove fonr things, vi2»>^tlie 
is another perfoti, and that .thh Hght M name tp hbn* 
and that 4 <^oie after the fine, enginfied and ptpONmgw 
tions made, and that hit* right or title ia>b|i caufe or 
matter before the fine ievied. • And-fb the fmmdstion'of 
his title ought to be bafO|e the fipe^ and fl^fit'^to.pome 
after the prodamationa: ' At fi»f 'meample, (upon the 
word accrue,) W^m fiiid^if the father dfes feifed, his 
eldeft fon being in religlmiVood the yopngeft isdifieifeda 
and a fine is levied with proetama^iu, and five fears 
pafs, and afterwards the elde^ it.eeniigped, he (hall be * 
aided by this fccond faring, fau/i qu/t s$o..^«r 
^id| if the mprtg^},ce kdiffeifedftami a iakriw by 

S f 3 
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1809. ' ( the diiTeifo^, and five years p-ifs after the proclamations, 
C^DRiPGHT afterwards the mortgagor pays or tenders the money, 
p, he fiijll, by this fepond faving, have five years after his 

and Aao^ber. or tender^ for his title firfl accrued to him after 

the proclamaiions by the payment or tender, upon caufe 
or matter bcfori the proclamations, viz. by the condition 
made .before the fine. And if the hufband levies a fine 
with proclamations, and five years pafs aftef the pro¬ 
clamation, and afterwards the hufband dies, the wife, by 
this f<^pnd faving, (hall have five years after the death 
of the hufband to purchafe her writ of dower j for her 
tit!c,cometh after the proclamations made, viz. by the 
death of her hufband, upon caufc before the fine, viz. 
the intermarriage with the hufband and his feifin: for 
three .things are the caufe of the wife’s dower, viz. the 
iptetn^arriage, the feifin of the hufband in deed or in 
and his deaths, two of which, viz. the intermar¬ 
riage and tho feifin, were before the fine levied ; and the 
third, viz, the death, W'as after the proclamations.”— 
This was qacftioned by Plowden^ and with great reafon ; 
fince it may be faid'that there was no adverfe title at the 
timd'-yvhen the fine was levied. But it is clearly and ex- 
prefsl^feWl^cd that the fine will bar the wife unlefs file 
claims d'ithin five years after the d*-ath 0/ her hufband. 
Sce,/?y<’i'y 72.4. Damfiort and Wife v. Wright,, Dycry 
224. a> Aicor'y 53. S. C. The reafon of the lalt cafe, as 
Bated in liysr, is, “ becaufe tfe reafon, ground, and mat¬ 
ter of. their [the w'ives] endowment, was the feifin of 
their hufbands duriitg the marriage, which wa.s before 
the fine althbbgh the adion be given afterwards, 

videlicet, after the .death of the hufband; wherefore 
they fiiall .^C excluded of their dower, if they will not 
profecute for their right within the five years after action 
.accrued.” Shepi^Touch 23. ** The perfons whofe right 
^vfd and prcfcrvCd are mentioned in the firft and 
fecbhd faring of the ftalute of 4/f. 7., and they arc 

“ ilrangers. 
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“ Grangers, not parties nor privies. They that have 
•* benefit by the firft faving of,the ftatute,*ftiaH have 
none fay the fecond faving. For'he that will be within 
“ the fecond faving, to have benefit by it, muft be, 
I. Another perfon. 2. The tight muft come and ac- 
** cTue to him firft. 3. It muft come to him after the 
** fine and proclamations. 4. His right muft be upon 
** fome caufe or matter before the fine^’* i^Cokef 21. 
MenvU*^ cafe. Hufband feifcd in fee took a wife, and 
levied a fine with proclamations. He was outlawed of 
high treafon and died. The conufees conveyed to the 
queen. Five years after the death of the hufband pafibd ; 
the heirs of the iuifband rev<:rfed the attainder, and the 
wif:t feed her petition of right. Firft objeflion, that Ihe 
was barred by the fine and five years nonclaim*, and as 
to that objt dlion, •' it v/as refulved, that the wife (hould 
be endowed, and that the fine witl^ proclamations was 
not a bar unto her} and yet it was refolved that the 
of 4 H. ;. c. 24., fljall bar a woman of her dower by a 
fine levied by her hufband with proclamations, if the 
woman doth not bring her writ of dower within five 
years after the death of her hufband \ as it was adjjjyjged, 
HiL 4 //. 8. Rot. 344., in th*e Common l^ieas, ai^d 5 EL 
Dyer^ 244. For by the a£l:, tbe tight and title of a feme 
covert is f^ved, fo that fbc takt>her action withift five 
years after fliC becomes uncovert, dec. but it was re¬ 
folved, the wife was not be aided by that faving; for 
iu refpedl of the f.ih! attainder of her liufband of rrcafon, 
fhe had not any right of dower at the time-of the death 
of her hulbatul; nor can fhe, after the death of her huf¬ 
band, bring an aclion, or profecutc an adlion to recover 

her dower, according to the dire«ifion and faving of the 
faid 7i£i ; but it was refolved, that the wife w'as m be 
aided by another former Caving in the fame aO, viz. the* 
fecond faving. And in this cafe the adlion an^l right of 
dower accrued to the wife after the reverfal of the*at- 

S f 4 tainder, 
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sSop* ^ taindcf, by reafon of a title of record before the fine, by 
C^PRi^' ‘ fee'(had), and the marriage (made)» 

p. * before the 6ne levied, according to the intention and 

.Sd An^*. ”«““8 of *0 ftid »a. '• 


Benpn^ in reply. I^ha8 been urged that the Plaintiff 
muft bring himfelf within the firil or fecond favitig. 
The §rft applxe» to rights completely fubfUling before 
the time of the hue, and of courfe it excludes the 
Plaintiff’s cafe. But the Plaintiff’s right eithrr comes 
within the fecond favlng, or it is not within the purview 
of the a£l. As to the fecond faring, it has been argued 
that the right uf the leffor of the Plaintiff did not arife 
from any matter prior to the fme, becaufe the will was 
a year after the fine, and becaufe tlie PlAintiff had only 
a reprefentative right, and did not acquire by the will a 
right then for the ^(1 time created, that the teflator, 
Thmas Burtdn^ was the foie perfon to be confidered with 
reference to the ftatute, and that all perfons claiming 
under him are in the fame fituation, which amounts 
merely to this, that Thmat Burton could not give a 
greatc* right than he himfelf had. But if it muff be 
admitted (hat the Phnitiff' is not within ibe fecond 
favitig, becauil his title does not accrue by matter before 
the fine, yet it may fairly be contended that he does not 
come within the ffStute at all. 'i'he Defendant’s argu> 
meat has to contend on this point with the authority of 
the Touchjlom and the other authorities there cited. The 
Viouehfione, ag. fays exprefsiy, That fuch as have nei- 
** thet prefent nor future right at the time, of levying 
** the fine, but whofe right groweth either entirely after* 
^ or partly before and partly after, they are not barred 
«• by^thc fine, and may claim when they will.” The 
* prefent cafe then is out of the a£l of parliament, which 
does otH^cSt all took to rights accruing by matter fubfe* 
qudnt.'to the fine. Und^t the ftat* at Jac* c* i6, it is 

not 
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tioi dtmhted but that the devifee has a lofifter time than 
the heir. [^Mtms^ld C. J. deiv^il this*j “^rhc authority^ 
of PhKvdettt in StanvtU v. Zoacb^ fuppoits &bephird*i 
tion : it is urgucd on the other,fidcj that the inilahccs 
put by i’lowdendo not apply to-his propofifion. But that 
dors not touch the ^general dcv^ritie: the illudration 
may be miftahen, but the principle will .remain. The 
termination of the life eftate gave a nfw title to re* 
mainder-man. 


tfij 

GoopatoHi’ 

* V, 

FoaESTER 
aad.Anothen 


Tbe Court relieved Benyon from anfwering the otljer 
points of the cafe, until they fliould ha've difpofed of this. 

Mansfield C. J. The cafe will now b® decldcd'^poft 
the laft point, and fince it will, confequently, be unne- 
cefiary to decide on any of the points argued in the Court 
of King’s Bench, where this obje»5tJpn was. never touched 
on, it need not be at all inferred or fuppofed that„ the 
•authority of the judgment of that Court.is in any Tcfpeft 
impeached by this decifion. We could not at prefent 
give judgment on thofe points, bccaufe it would hrft be 
neceflary minutely to examine thcoldauthoritics^vhicb, 
upon the prefent grounds df our decilion^ !t;is fuperilu* 
ous to do. the do£lrifie pf eftates arHing by difleifin 
is fuch as has been dated bp ihe Defendants* cSunfel, 
we muft lament that the law is fucll. Our anCeftors got 
into very odd notions on fhefe fubjc^ls, Rnd were induced 
by pafticolar caufes to-make ettates grow out of wrong* 
ful afls. The reaCon was, the prodigiousJcaloufy which 
the law always had o£ permitting ii|hts to be trai^ferred 
from one man to anotherf’.left the poorer (hould be har* 
raffed by rights being transferred to more powerful per- 
fons. Hence arofe all the law of maintcnahcc % which, 
if ftriaiy adhered to, one docs not fee how a poor mail 
couid poffibly at this day recover a right. ,We arc all 

. of opinion, that the right of. entry wai:coiifincd tE five 

yearg 
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i8ojJ» ,, years, after the expiration of the 40 years term» The 
^ ^cvife was .to Philip Bf^ne for life* with remainder to 
Gooomq^t executors for a term of 40 years- 0c died in 1758, 

and^nmher term, which, thcr. commenced, expired in 1778. 

When the fine was levied, Robert Browne was feifed in 
fee of the reverfion % cunfequently, if he had lived to 
1778,. ho and his heir would have been bound to claim 
within,five years from 1778, in which year the 40 years 
expired^ If he would have been bound to claim within 
the five years from that time, the quefiion is* Whether 
Ke could by his will give a right to avoid this fine at a 
more diftant period than the end of the five years. If 
he might,, he. could equally limit the cfiate to five hun- 
dred hr five thoufand tnen in fuccelllon, and their heirs 
in tail, and fo keep the right of entry alive for a century 
or more: tbis.would be the confequeuce, ami a moft 
extraordinary confequ#nce it would be. Whether it can 
be fo, depends upon the words of the ilatutc of fines, 
which arc, The faid proclamations fo made, the faid 
** fine to be a final end, and conclude as well privies as 
ftraogers.to the fame»** Stopping here, the queftion 
is, finO^a man and his heirs are barred, is a man and his 
devtfeea barred ? or has the ‘ilatutc of \rill3 this efle£l, 
that more tune is required ta bvr a right of entry againfl: 
a .devjfee than againfi: hil heir,: or is not the clovifee 
exa^ly in the fame ffatc as the heir ? I have never be¬ 
fore heard it ^ifputedi and if he was b »rred at the 
end of five yc^s after the 40 years. But it is laid, there 
is a faying, ql ’fufure rights,, and every perfon {ImD have 
five years from.theaciCrtter of fi|ch future rights. , This 
depends upon tht words of the ilatute, Saving to all 
other perfons fetch a6;ion> right, title, claim, and in- 
•* tcreft, ill or to the faid lands, tenements, or other 
« hereditamentil, as.firfl lhall grow, remain, or defeend, 
or^cpme*Id them after the fa0 fine engrofied and pro- 
cla^stibii li^dei^hy fot^ of any gift in the tail, or by 

« any 



IN THE Foetv-ninth Year OF GEORGE in. 

“ any other caufe or matter had and made before the ■ 
“ faid fine levied j fo that they* take their adioii or pur«i^ 
fue their faid right and title, according to the law> 
within five years next after l*uch 'a£lion, right, title, 
claim, or intercft to them accrued, defcended, rd^ 
mained, fallen, or come.** Irhis is confined to per* 
fons whofe future right firft accrues after the fine by gift 
in tail or other caufe or matter had an& made before the 
fine levied* Did the title of the lefibr of the Plaintiff 
firft accrue to him after the fines, as a di(liii£t original 
title, by matter before the fine ? Certainly not i at the 
time of the fine T, Burton was feifed in fee in reverfion, 
and made his will after the fine levied, in which he de- 
vifes the premifes to Rohrt Burton for life, with remain* 
dcr in tail to the leflbr of the Plaintiff. His title, 
therefore, is a part of the fame eftate, the fame fee, which 
*Thomas Burton had at the time ol* the fine levied, and 
which firft accrued before the fine ; the Plaintiff is driven 
to contend that the words, before the fine levied, mean 
the fame thing as, after the line levied. But the leffor 
of the Plaintiff having this eftate>tail, in order to bring 
him within the faving, it faid that the cafe isHtfe fame 
as if he had had it before the fine levied^ 'but to hold 
this, would ,be to pcrvcit 'the ftatute entirely,^and it 
would have the monftrous confequpce, that though the 
perfon feifed at the time of the fine levied muft have 
entered within five years after the 40 years, he could 
by his will give his devifee a right of entry for an hun¬ 
dred years. We are, therefore, ^of opinion, that the 
judgment muft be affirmed, becaufe no entry was made 
within five years after the- expiration of the 40 years, 
which determined in 1778. 
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REGULA GENERALIS, 

Whereas the pVa^hcc that has prevailed in this 
court, by which in bailable actions no notices of bails 
or of declaration being filed condhtonall}', have been 
neccflary, is feuud in many inllances to be attended 
with irfconcenience, It is therefore ordered, That 
fiom and after the laft. day of this term, in every action 
in which fpecial bail ChaH’ be required, and where the 
de^aration (hall be liled conditionally, notice in writing 
of fuch declaration being fo filed (hall be given to the 
Defendant, his attorney, or agent. And in all fuch 
aflions when fpecial bail fliall be put in for the Defend¬ 
ant, a notice in writing of fuch bail being fo put in fli lU 
be forthwith given to the Plaintiff's attorney, or agent; 
and that no derlaratfon (hall be coniidcred as filed, or 
fjjkcial bail as put in, until fuch notices (hail be fo re> 
ifpc^ivcly given, 

' ■ ' J. MaWSEIELD. 

J, Heath. 

8. Lawrence. 

A. Chamrre. 

c d 

MEMQRAJJ'DUM.' 

* , • 

IK this term. Reheri Henry f*^£i'WeU, of LiQj6oln*s Inn;^ 
and JFtiiram J^rr/, of the Middle Teropie, Efquires, 
wer^ called’^rfeahts, and took for ific motto on their 
flogs, ^\Tradjitum ab anilyuU 
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CONTAINED IN THIS VOLUME. 


A 

ABUTTAL. 

Stt Deed. 

ACCORD AND SATISFACTION. 

Pleadikc, 3. * 

ACT OFBANKUPTCT. 

Sfe Ban Erupt, i. 

ACCOUNXi# 

See As’suvfpsiT, ar, 

ACTION ON THE CASE. 

See Bill of ExcraXce, 

1 . TF mkke eh inquiry of as to 
thecirciimilancesoi C, with re- 
fpe& to openiuig an account with him 
as a general cuHotner, and B. fraudu- 
kiiity mirreprefents in confe* 

' ^uence of which At'goods 
Mm time to liwc^ atid it' afterwards 


a lofer ly him, an aflidn lies for the 
deceit; although theliuyer paid for 
the firft parcels of goods, on ‘the pur- 
chafe of which the reference Js made. 

^ Page 558 

But tbe^ Defendant is liable only 
witiitn a reafonable time, and to a 
reafonablc amount, 

3. If one who has fold on the reprs- 
fentation of another concerning the 
buyer’s ctrcuis (lances, afterwards 
tells the buyer be will fell him no 
gfemer amount without further re- 
fertnees, and after that entrnftt him 
to a greater amount, the author of 
the mifrepref^atation is not liable be« 
yocd the fum due at the date of eba 
FJaintiiS’’3 ileclaration. ihitehinjun 
V. Sell, • 

A^TIOif, JLxfittfettieft 
Are Limj TATIoir Of Actions. 

ADDITIONS. 
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• ADpiTIdNS. 

S 5 w Ni&TiCB oi?' Actions. ,< 

APMINISTRATJiON. 

5^/rExECUTORv . 

ADMINISTRATOR, 

A»£x«cvtoii» 

, ADMIRALTY- 

CbvKfSi I. Pxiass Money. 
Convoy. 

ADMISSION. 

Sef EvioencBj 2. 

ADULTERY. 

S'** Covenant, 3. 

AFFIDAVIT. 

Sii Fine, ». 

AGENT, 

Se 0 Asbumi>sit, 2.. 

agreeb^ient. 

f. The Defendant promised to pay the 
PiainttiP 5/. ** if he would ^>oi’ide a 
- •* tenant for certain prerotfes, and 
*• get'him 350/. fair his leaf*/* The^ 
Plainiiff procured on&S.p with whom 
the Defendant entered into an agree¬ 
ment, and received 50/. as a depofit. 
S. being unable to complete his en¬ 
gagement, the Defendant afterwards^ 
confented to rcieafe Idm from the 
farther performance of it» bat re- 
ftdned the 50/. The Coort held tbalt 
tbit was a fabRantiak performance of, 
|he condition the part of the Plain* 
tW}, and that he wat, thffcfare, en- 
f^ed torecqvej^,^/,' ftpf.iie De^ 

'■■S'-' 


a. The Defendant, in confideration of 
his having procured one D. to ferve 
oh board the ihtp for a particular 
voyage, recei\td from the Piaintiift' 
four guineas, and afterwards figned 
a ncte, by which he engaged to 
.** pay the PlaintiiF four guineas if 
** the faid D., aJeamaa, did not pro** 
'* ceed in the faid ftiip upon the in- 
** tended voyage/* It was difco» 
vered that D. was not a feaman, and 
the captain of the ff* refufed to re¬ 
ceive him. The Conrt held that the 
above note did not amount to an un¬ 
dertaking on the part of the Defend¬ 
ant, that D. was a feaman, but was 
merely a ilipulation for bis perfonal 
fervice. l.ei:y\.Hanu, Pa^t 6 j 
3. If the Defendant had under¬ 
taken to procure a feaman, whether 
under the above circumftanccs, the 
four guineas paid by the Plaintifr 
could have been recovered upon ac¬ 
count for money had and received to 
hi# ufe ? Levy v. Ha^iv. ib. 

’ ALIEN ENEMY. 

See CouitTs, 1. Fine, 3. 

j * ff an alien enemy, a prlfoncr of war, 
makes a ccnira< 3 , it may be enforced 
by the *.V.Vig for the benefit of the 
crown., Maria v. Hell. • 29. 23 
2. And if the crown docs not enforce 
It, the prifoncr may foe on it after the 
return of peace. 29. jj 

ALLEGIANCE. 

See CouttTSi j, 

ALLOCATUR. 

See LlEjH. 


ALTERA- 
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ALTERATION OF WRITTEN 
INSTRUMENTS. 

* • 

See RECCVKRi', 5. JDill of Ex:*- 
CHANGE, 4, 5. 

» 

A MENDMSNT. 

Bail, if. 1.4. Recovery, i, 2. 
4, 5, 6, 7, 8. Practice, I. I. 

ANNUITY. 


I, No memorial is RecefTaiy to be en¬ 
rolled of an annuity granted in con- 
lideration of the grantee rcGgniog 
her trade and leafehold premifes to 
the granicr, 

t. Though part of the conf deration 
tvaa book-dcbfs, and dock in trade. 
Dee, in ilemi/e aj 'Jih>jhn, v. /‘..c'-j * 
///,/. : 
Whetc an annuity is fecured upon I 
land expreiT.-d to be of equal or; 
greater <ii>nual value, before the! 
Court '.•'■II ret afide, upon the l-.fc. j 
liority ot .he value of the | 

warr.jnt of attornev given as a cu’ia* . 
teral fccurtty, for tne want or a mu. 
inot'lal, I'iC’/ will di.'cfl: ;*» iil’ue, to 
try whether the land be of !e» •an¬ 
nual value, and will not try tha"* 
nutUT upon aL'idaviis. ^ Saunc/ers v. 

4. Elpccially if there be conflitting 
evidence 0/ the- value of the lands. 
Sa::/:JeTsv. If'rijnht, 

An annuity was granted in confide- 
ration of a debt before fecured by 
bond. The grantee’s refofal to de¬ 
liver up the bond neither makes the 
eonfideration to be faifely deferibed, 

37» 


6. Nor T3 fuch a keeping back of ^arc 

of th^ coQfideracioa,^al to vacate the 
annuity. ■ P^ge 37a 

7. An annuity was granted^in confide- 
, raticn of a bill accepted, which was 

dilhcnourcd by the acceptor, but 
paid by the drawer'^ on notice j held 
that this was .'}ot fuch a non-paymdoc 
of the bill as to vacate the annutty. 

* • ' ii. 

8. Though the bill was accepted for 
the accommodation of the drawer, 
who undertook,to furnifii afiets for 
payment, aad^negle&ed to do fb. ih» 

9. It is difcrctionary with the Court, 
whether they vvtl! give relief under 
the 4th fedion of 17 G. 3. c. 26. Look 

V. Toveer * 

>. Where contrail of life annuity is 
avcIJed, and the grantee is to receive 
b,:ck h;i. principal and legal intcreR, 
if ariRuk. inualmen^s to a greater 
amount than the principal and inte- 
rcit have been paid, Whesher it is 
rcafonabla that the grantee lhall re- 
f-judf Burden v« Brewninjg. 

. • * ^ 5*0 

t,*The premiums of life infurance 
cannot, without a fpecial contrad, 
he ch.aiged'on the grantoir of a re- 
fcinucd annuity. ^ax 


APPEARANCE, 

See Amendment, i. 

APPOINTMENT. 

Set Power. 

APPORTIONMENT. 

% 

Freicht, I. 2. 

1. Upon* an agreement to pay eertaia 
pilotage and port-charges for an en¬ 
tire 
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tira voya^, though a part only of 
the cargo is*detivered« theri* fliail be 
00 apppniopmenc of the pilotage and 
and port*-charge9» but the whole (hal! 
be paid. Chriftj v. &wi. Page 300 

APPRENllCE. 

Assvupsit, t. 

APPROVER. 

$lri Common. 

APPURTENANT. 

After an eafement has been extioguilhed 
by unity of po/rel^on» a new eafe* 
ment is not created by a grant of a 
meifuage and land with cotnmon ap- 
parteoant: though thofc who have 
occupied the tenement hnce the ex* 
tinguifhmeot have alfo ufed comoion 
therewith. Otherwife, if it had beent 
a grant of all commons ufeJ there, 
with. CUvuHts V. Lamiert, 205 

, ARBITRATION. 

I. In order to impeach an award, upon 
the face of which nCi objeAtOo ap> 
pears^ it is not fuificteqt to Rate faAi 
from which it may be that 

the award was foauded upon an in- 
correA notion of the law of the cafe,^ 

4S 

a. That if an arbitrator ehoofes 

to pat the taw oat of the qaeftion, 
sod CO syard the payment of a con- 
IctCADoaa demand ariitng ibt of a* 
tranfadion which be knowtmo be tU 
legal, he may do fp. 

V. JHarecr. » i&. 

0. Upon 0 reference *%t ni/! fritut an 
arbitrator ta'onot award s greater 
Ism chstt that for which the verdid 
1h takeOw ^ot if lie awardi a greater 
onoaiit oP the yerdi^. 


and judgment is entered for the 
^ whole, and it appears that a part of 
• the fum IS covcied by a countervail¬ 
ing demand which never was a fub* 
*je£t of difpute, fo that only a balance, 
Icfs than the amount of the vcrdi£l, is 
DJtimately to be paid over, the Court 
will reduce the judgment to the 
amount of the veidict, and grant ex¬ 
ecution for the Turn really due. /. 

4. Where an arbitrator has power to 
aratr fvob(tt be Jhoald think Jit to be 
done by cither of the paities refpeft. 
ing the matters in difpute ; Quaere, 
Whether he might not dir.'dt ttiem to 
confent to an application to the Court 
for enlarging the damage given by 
the vgrdtct? P ten'tee v. Retd. ih. 

5. if no dtrefiions aie given rerpe£fiiig 

the cufts of an award, they are to be 
paid by both parties equally. Gt 0 .>e v. 
Cex. 16 g 

6. If an arbitrator has power to enbirge 
the time for making his aw trd to any 
other day, he may enlarge it more 
tban<once. Payne v. fJeacite. 

7. If an award diredl one of two things 

to be'done in the< altmiatito, and 
mther of the two is uncertain, or im* 
polSbh', it L incumbent on the party 
toperfds'7. the other of them. Sm» 
tftends V, Snvatne* ' 349 

8* If an award dire6t that money fhall 
be paid, or be fecureJ to be paid, 
the party muft either pay the money, 
or give inch fecurity as is fati:*. i!^tory 
to the perfon entitled to receive it. tb, 
9. If it be not a condition of the fob- 
mifTiop, that the award fliall be o^de 
on all the pointy fubmitted, an aw. d 
df»»rmini»g fome of the polnta o.'.y 
ii good, provided that tb« omifiitm 
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of the others do not deflroy the cqoi 
poife of confidcration. 

10. If an award order two things in fa¬ 
vour of one parly, one of which is un¬ 
certain, or for other realbns canno; 
be enforced, be may waive thi*, and 
fue upon the breach of the other. *i 6 . 

It. If an arbitrator be appointed tu 
arbitrate a certain meafare conttm. 
plated between two parties, (as a dif 
IblucioR of partncffiiip,) he is not ne- 
ce/Tarily bound to direft that the 
partnerihip fhall be dilTolved. S:>m- 
mttnds V. S-xvaitis, th. 


j. And an afiion does i^(dt lie againil 
him A)r not accoupting, till after a 
demand made of an acco«|ptv /*. 57a 

4. Therefore the llatute'bf limitaticns 

* runs only from the time of a deoiand 

made, . '. 

5. After a rcafonable time, elapfed. a 
jury might prtfuine that the con¬ 
signor had made a demand, and that 
the fi.cl:>r had accounted. 

6 . And 14 years would be a fuScient 
time for fuch a prcfmuption. .. 

7. If it were not r-butied by circum- 
ilances. 'Tcfham v. BraAtlick. ib» 


ARREST. 

Sre PaACTiCB, il. PatviLfCE. 

ARSON. 

See Stajups, %. 

ASSAULT. 

See CosTi, i. 

ASSIGNEES OF BANKRUPT. 

See pROPeary in Ch.-^ttels, i. 

ASSUMPSIT. 

Set Freight, i. ■ * 

I. The mailer of an apprentice, who 
has been feduced from hi? fei vice to 


attachment. 

See pRAcrtcfi. 

ATTAINDER. 

t. A pcrfosi attainted r.f felony cannot be 
hea’-d by pcdticn to the Chancellor 
to fuperjedi,' a comnaiilton of bank¬ 
rupt iflued agaiosl him.’ 8a 

a. .Whether his attainder direftly refs 

.«•> 

out of the commituon of bankrupt, 
or is syhdl^^rrelevant to it Beni* v, 

, Bftlhch , 

AfTESTiNG'WITNESSES. 

See EviPENCE,,IV. 1, a, 3,4,5. 


work for another perjbnj^nsy waiv#* 


his adion fcr.the tort, ami bring an 
aflion of indthitaim ajump/it for work 
and labour done by hi* apprentice, 
againft the perfon who toriiou'ly 
employed him. Lightly v. CUu^cn, 

iia 

f. If goods are cDnHgned to a fuller' 
for fale on commilSon, it fh.ill be | 
prefamed that he contraitb to account | 
for fuch aa are fold, to pay over the 
proceeds, and to r^eliver the refidue 
nnfold, on demahdi 
Vot.L i 


ATTORNEy. 

2. Lien. Warr,ant 

' '■ •y* 

OK Attorney. ... 

1. A Plaintiff may, without cohfa!ting 
bis attorney, compromife 4® si5«ba 
With tile Defendant, and ^ta^e on . 
hlmfelf the p.aymentr of the coRs to 
the attorney, if there be no jfrauda- 
lent coofpirac^ to clytat the 

of his coils. ChajiMfn ett^hr 

V. ' ' ■■| 4 t 

2, upon tbe death' of the attorney 10 . 

the capfe, hotiefe uniftbe - 

■ T t cif pofitt . 
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oppoiitc party of t!ie appcintnient of 
the new ailoPney, before hcroan pro¬ 
ceed in the catife. Rylaitd v. Nc^aies 

Pa^t 

ATTORNEY’S BILL. 

I, If a client in the courfe cf a caufe 
advances money to hss s»ttorney for 
fpeciiic difbjrfements in the cavjfc, 
ifcofe djiburfemcnts niuft neverthtU‘f^ 
be included in the bill of coHi. 536 
Therefore, where, upon taxation, a 
fom was dedui!ited*tefs than oae-fixth 
of the amount of the bill delivered, 
including thofe diilbarfements, the 
Court ordered the client to pay the 
coils of the taxation. Hindle v. 
SbackleiMm ib. 

ATtORNEY, POWER OF. ! 

. Stt AWTHOaiTY. Warrakt op 
Attork^v. 

AUTHORITY. 

i, *, 3» 4^5 * Inci.o- 
5URE Act, I. . Ship, 3. Arui- 

TRATIO.N. * 

I. A power of attorney,, to receive all 
falary ind money, wvitb all the pfin*^ 
cipai’s au'bofhy to recover, com¬ 
pound and difcHarge, and to give 
releafee, and appoint rgbliituces, does 
nor auchpriae tne attorney to nego- 
tiate bills received in payment. 347* 
*, Nor to indorfe them in his own 
fiame. Uog V. Snatih. ib 

3, Nor dcitif a power to tranfafl all | 
burners. Hay v. (iei/Jffuib, 349 

award. . 

Ste Arbitration. • 


B 


r BAIL. 

Sa Payment of Money txro 
•Co V R T. 


1 . Of the anrjl and the he'd. 

]i. Preceedteys againjl the hail or 
the (he* ijf. 

III. Surt euJer cf the principal 
JV. Di/chtu'ge ly other means. 

V. llWit of errer. 


I. 

1. The want of a defcripiior-of bail 
cured by the PlaintifF cxc'-nt-rg to 

them. Bigg V. Dick. 17.- Pin- - 

fsn V W'dament. 

2. If bail is added to an auortu-), and 

jutTiAcs wh’ioiit oppofuion, i!:t Court 
will not fee aude the all;Avr*i}ce tf 
ball. Bell V. Gate. JO- 

3. Ar.y perfons mav be b .il for the 

purpulc of renderir-g the piiricip.d. 
Bed V, Gate. 163 

4. An attorney no b:.i!, F..'n:ir. v. 


Gilbert. 

« 

5. An attorney’s 
undvr *artic!*'s, 
'bfeil. Cuhifo V. 


cleik, th.ni'ni 11 ( 45 ;^' 
i.s cbjct>.ioiiaL>!c as 


11 . 

1. hi an a^d'en cn a ba'd-borid, if the 

« 

ilfue depind.'i »jn the ci«c.* of the up- 
pcjrriace, vhe Court, upun an appli¬ 
cation by th'.* I’tai.T.iiT, wdl order tht; 
day of the appearance to be ttuered 
' in the h'aacr’s book. 23 

2. -Utuough, bcfcrr the applicsiicn to 
the C*iurr, ilTue h-^s been already 
jfvincd on the plea (if comperutt ad 
dicta. Jlujltn and Oihets, /J.';.gates vf 
the Sheriff' 0/ MiddUfeXt whenton, th, 

j. Th<f 
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The FLintiiy mull proceed agaieft | 3. The PJainihT, at the^deSre of the 


the (heriff within a rK.'uunablo lirae, 
and afer that is ciapke, he caeifot 
refort to the IherilT, r;hhoup:h he had 


Ihsriff’s officer, forjiore to enforce an 
attachment in the firft trilance, and 
ten days afterwards applied to the 


bi.en delayed by Ittlcjiing to p*ro- * ffirriff' for the debt and cods | held 
p-.ui.'- for a comprordire made by the that the HtstifF was not diicharged by 
D■'fh'-'ciant. '■fhe Kin^ v* ^he the indulgence given to the officer* 

of in i'£atcck Liig'J- P.iM The K'n.g v. The late Sheriff cf Lott» 

If the fh'.^rdf Oiitit'* to tiki; a bad %d&n, in thc^cafe of 'Jones v. Broad* 
boi'.d u"on the arrell, tjiid aftejward:', Page 

Upon (S 4 *^ l.on being cotrjtne.tcfd | V. 


a;^jinu him for .n c.'c ip'-*, cru'et ball f. Where a writ pf error is brought 
to be in’rff.i'U'ii, Court wi!! upon a judgment'on demurrer, in 

order the aliowa-ce of h~il rn be fei the cafe of ujcircfacias foed out pur- 
alide. that the in.iv piocc.^d. fiiant to the ifat. 8 & 9 3. c, i.i* 

//47.U V. 119 J\ 8. bail in error is not required. 

\n f in ff:'u;s rtgainll tbs bill, if Sparkss O*Kelly. l 63 

there l.c a ‘‘.iiiure f.;' tlii record If a declaration In debt contain any 
through a ir.iiprt.ioo cf ti.e officer of^ one count on a contraa on which 
thecoj-r, tb? Coort ui!' pc-rmu t'io debt wo. Id not lie at the time of 
recogto be a mo sided. paffing th.; ilr.?. ^ yac. 1. r. 8. b.ail 

V. dilijc a^\I .in..hcr, 2 Zi in error is not rreceflary. . 540 

3. Debt W'liJ not He on a bilsMi^f cx.. 
ill- .''’.V D/i’L, r. 3. ciiaii're sgai-ll the acceptor. ih. 

if a Defond.;':.: become bankrupt, and : Therefot^-b^il in error is notnreef- 
bo required to appear 10 acoh.'ir.i’lion ! f'*'"/ s' judgsiient in debt againii 

in a diii'iiit count)', ih.e C^nifi ivilt j t!':S atcejtor ot a bid. 
enhrgc lire ii’rne re-' the ball to I S* “pon«a judgment for goods 
rs’iuifi- him, til! a rerilbn.ibie tim.’ ;* auu deuVered. tc» 

afar i!ic .-:«d of hlr h'l Cvit ntnatior. j Of P^id* ih. 


a it n-Kg V. P.ohi >'h fi I 


A rrc-.-;'? *'/.'conditionird for payment j* Geddes* 
by iuibdmcnts dii'charecs the Jh'riil. 

The Ki'r- V. The Shcf.fofC^rrty^ in 

r ' t n .. / ' d’w BaIL< 

a caule of Brevier v, ( .arkc. i ^9 


3.'0 I 7 - 

! 8. Monev bat? and received. ib, 

I 

9. Or on an account Hated, v. 

lent r Gedtks* 54O 

rlil. 

BAIL-BOND. 


2. If b ill enter into s nrcognizance. ( 
ahhoi:'.-h they are excepted to and 
never iuliiry, they arc liable. Bram 
tweii and dhothtf v. Parntr and M'i* 
thiff ii.til of hefftnan. 4^ 7 


baVaRupt. 

I. Of the bankruptcy and ccmmffton, 
II, Vf*iht f^iiukfupPs tsghss and 


duties. 


HI. Of thf larJrupPs sjjati. 


M, ^ 

A t S 


I. Th« 
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w 

1, The ftat. G. 3. c, 135- / 3* 
which ina 4 e 9 a docket nance of a 
prior, of bankraptcy, does not 
make it /ra^ of g prior a£t of bank- 
roptcy* nor proof of a prior debtfaf^ 
dcient to fuftain a coouninion. i*. 71 

2. It is not fudidentt in order to inva> 
Jidate a commiffion of bar«krapc« to 
prove a prior aft of kankruptry* 
withoat aifo proving a prior debt 
faScieot to fuAain a contmiflion. ih, 

5* It is not competent far a bankrupt 
to fet op a former aS of bankruptcy 
in order to invalidate his commiilion, 
Rex v. Buttaek. 71. 82 

4. That commiffioners of bank> 
rapt may receive evidence of the && 
ctf bankruptcy from a creditor who 
leeks toprove under the commiffion. 

7 ' 

5* Or at lead if they do, after evidence 
eJfuxde of the a£t Of bankruptcy, proof 
that the commiffioners declared the 
bankrupt to be fuch on the creditor’s 
evidence, will not difgrove the alle- 
gadon that ke was ** di^ty declared a 
bankrupt.** Rex v. Bullock,* c 

I. If a trader* whtKe hnufe of trade is 
in Ireland, comes to England on bufi-^ 
nefs, and again quits this country to 
avoid an arred by a creditor, it is 
fueb a d^arring the realm as cor. 
ditutes aa oBl of bankruptcy. 270 

7. An intent to delay a <;redtcor makes' 
the leaving the realm or dwelling, 
honle an act of bankruptcy; it is not 
necedary that a ereditor diould ac. 
lually be delayed. <, si. 

ireding tn Leaden, pnrehafes 
to be fi)M by ei, and B,, part. 

In trade in Ihdtin, ahd charges 
chem iout, oaiS, at pAme eoSf 


this creates a debt due from B, in 
.England, and makes him a trader 
' here. IFtllmms v. Nunn and Another. 

Rage 270 

9. 'Whether a departing the dwelling- 

houle be accompanied with an intent 
'to delay a creditor* is a queftion of 
fad for a jury to decide, upon all the 
circumAances. 273 

10. If it be not accompanied with fuch 
intent, it is no ad of bankruptcy. 
Aldrtdge and Another u. Ireland, ih, 

11. A comroiflion of bankrupt cannot 

be i upper ted on the petition of one 
only of two partners to whom a joint 
debt is due. Buckland and Otheu, 
A^gnees, v. Nenu/ame, ^77 

12. if a trader gives a general order to 
be denied, and is denied to a credi. 

' tor, it is a beginning to keep houfe, 
though he immediately overtakes 
him, and fays he was not afraid of 
him. Mucklom v. May, 47'> 

II. 

A bankrupt cannot be permitted to fet 
op a prior fecret ad of bankruptcy to 
impeach his commiilion either at law 
joy in equity. The King v. yame, 
Bullock. yt. 8a 

III. ^srpROPERTV iM Chattels, t. 

BARON AND FEME. 

Pleader, V. 7. PaiviLBce, 2. 
Fiwb* 1 , 

Where a feme covert has for many 
years been feparated from her huf. 
band, and doting that time has re« 
ccived for her feparate ufe the renta 
of her own property, which accrued 
to her by deviHe after the reparation. 
Ale AipU be (frefanied to receive the 
rcot« and leknowkdg# the leatncy* 

bg 
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hy her httiband’t authority. period , ts proof of fivH acqolefcence. 

dm. Biggs. Page*-^(>'j * • Pagt ^zo 

6. And the holder cannot*afterward* 
BILL OF LADING, maintain an aditon on the cafe againft 

5r*Lic£NCs» 1. ‘ 


BILL OP PARTICULARS, . 
Practice, III, 1^2,3. 

BILL OF SALE. 

5 « Fraudulent Conveyance. 

BILL OF EXCHANGE. 

Set PtEROINO, V. 4, 5, 6,7. 

1. In an aftion againd (he drawer of a 
bill of exchange, in confequcnce cf 
the acceptor’s default, the Court wlU 
leave it to the jury to prefamc from 
circuRi(lancet, (fuch as the payment 
of a part of the bill, without any ob* 

■' jeftipn to the want of notice, ^r.; 
that notice was regularly given. 
Her ford V. JViljon, * * 

2. It is nor of itfelf a defence to an ac¬ 

tion by the iodorfer of a bill of ex¬ 
change, to plead that it was accepted j 
for the accommodation of the drawer, 
without confideration, and was in- 
dorfed over after it became due. 
Charles v. Marjden. , **4 

3. If Upon a bill, being*^tefented for 
acceptance, the payee alter* it as to 
the time of payment, and accepts it 
fo altered, he vacates the bill as 
againft the drawer and indorfers. 
Patem v. If'inter and Anoiber. 420 

4. But if the holder acquielces in fuch 
alteration and acceptance, it is a 
good bill as between the holder and 
acceptor, 

j,. The keepmg tWW;lli »nd f^efent- 
log U for. paymfftt tt tho deferred 


the acceptor, for thereby deftrbying 
the bill. Patou H* Winter and An^ 
other. sin 

, BILU OF LADING. 
Freight,5. 


ByE-;:.AWs. 

1. Where the general confent of the 
perfons engaged in a trade, has efta» 
blifbed certain roles for the conduft 
of that .trade, it is not competent for 
any number of individuals to proiaul* 
gate a contrary regulation, . 141 

2. And though they may agree amoagft 

themfelves to adopt new rules, they 
cannot thereby deprive one who has 
not aiTented to their compafi, of the 
benefit of the old rules, arfgainft 
themfelves. sS, 

13. Though ft be a trade recently efta- 

I blii[h|d‘. • , th» 

4. More efpecially if the trade, and 
the cuftom,^e of fuch a nature, that 
the fubje^s of feverai nations partake 
in the trade, and are governed by 
the cuftom, Fenuings y. Lord Gren* 
vilk, , - . iit 


CARRIER, 
SeeSmft^* ^ 

t ■ Tts 


.cd the 
jnfel to move 
oefore <he De¬ 
fendant 
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CASES -—uwr-ru^eJt^ouheel, cUplitinedy I i ^ 


Thynne ‘V. Rigby, Crc. Jac. 314. 




dijim^wjhid, tr ohjir^i^id vv’ilfon <y. Macrclii, 3 Burr. »^=24. 555 

B-;rDardillone ny. Chapman, Bull. N. P,‘ CERTIFICATE, 

34 ‘ 247 „ 

11 n r r T -N.^V-OSTS. 

lJulkr <u Harrifon, zCowp. 565. 3^'3 j • 

Clarke v. Reed, i New Kcp. 310. CMARTER. 


CHARTER. 


t .V.v M A R K E T. 


COLLFX'TOR. 


COMMON. 


Comber v. Hill, Str, 969, S. C. An- 
naly, 22, 239 CHARTER-PARTV* 

De Golcs'y. Ward, Forrefter, 243. 76 Ship, 3. 

Fawcett 1'. Stiickiand, Wiiles, 37. Co- 
myn, 57S. 441. 447 COLLIX'l'OR. 

Gram'f. O.Lcour, ^46?;,) 47S .VieMoxi^y hao Ar. u Rtci-ivi.o. 

Gregory ar, Citrillie, B. R. z\ G. 3. 

Park, f>;. 45 ^* 47 '^ COLEUS SON. 

KarbIn -;>. Edwards, 8 T.R. 587. 3S2 .v^Tcnakt tor Ykaiis, 
iioivvard r* Andre, x Bef. & Pull. 33. 

3; r COMMON. 

Jackfon HiSlis, E. term 45 G. 3. ' 5,, ,^i-rv ici rr.Awr, Ev:ycKCL4 

, ‘ i 1- ’.3 4- 

Lonfdale (Lord) v, C.Hurch, 3 T. R i 

' 220no app.-ov.'r Ir. cltro* 

Miller, 4T. 356. 41, | ='S''‘ <■' ot trr. 

Fond‘i'.Urtclcfwood, 2 l 5 . Rsy. 1210. i _ 4 .;> 

* ■ /' ( z, 7 \: comnnn I«iv/tl.e k.-.'il jrilgbt ap- 

Price «. Sholr, Moiioji, lib.lc.Vc.j pr‘>'.= comccn «f p.linrc rp- 

r c> ( •fXjrdr.nt. v, G,v«;.v; y.VM- 

1 , 20 . . 42 ; I ‘ 

Ra-icijil'..:-y. Tate, i Keb. 779. 55'! '''* 

Roberts <v. Holt, i Si>o. 443. 312 CO:vfi?iON RECOVERY. 

Sadler c, Evans, 4 Burr. (9S6, 363 

rt. 1 *, I’ T. i^teI\HCrrV)R^. 

Salvador Hopksns, 3 ivutr, 1707. i 


. , COMPOSITION, DEED OF. 

Scarry •y. Freeman, i Bof. & Pull. 3bi.; , . , ^ 

^ ■ * * AUr.ough a debtor com|.cuiiiuR£ \vit!» 

his creditor:, gives (ijcm the leturity 
$rou *&* over?, oug. 4„7. *24. ^ perion for payment of 

StevenfOT or. Ornn., »N«v Rep. ,03 „ 

^ , _ , , is not difebarged upon Daynicrt of 

th« pnri ordy, if ibc reiidne cor„ 

6 W ,89. J 

c6m» 
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COMPOSITION OF PENAL AC¬ 
TION. 3. 

See Pe:;al A-C tjok, 


« • 


fame courfe for ^rcai part of the 
way* Page 249 

j. A Ihip cannot legally from port 
to port without convoy, uolefs ftic is 
bound from pert to port. ib. 

j if a convny has LiU'd, a Ihip can- 
! not Icrrailv cn..-.c£vcur to overtake it. 
I ib. 


CO.M) fTION A Ll'E R N ATI VE ** 

£■.■<- Ar I'JiTAATtON, 7 . 

CONFIRMA I lON, 

! 5. The flat, 4’ Ces. 7. c. %•]. does not 

7'he !:';'niir,.'i;sr.ion l>v a corrs.^erent at:-; _., 

' ■ j avoid poliCjef on fli'pt faj.'ing wuhnot 


tfiotitv of an tJthcc ani'.nii-a wunout; 

. ' >• n ' ' 

amncr:ty, c.innut ciiv. il a ngnt a.;-! 
«uirc:i,l bv a ll ie'rer b- ferc the ct r;-! 

« y 1 ' 

firmati-io, and aev.-rte to rh.- ij;].- ol , 
thecHivcr, DauL', /h.jfC 1 

C:'>NS:DER.\iION. j 

\ 
> 

t,V' 6 , 

C JN.>or.!D.\TlON PvULE, 

Pft/.cricf, \ iF 3. 


.y i'' J i 


^■':c P.’ 

CONI'KMPT. 

Sec PfG tOIKG, V, 3. PstACriCKj 

111. z~ • . 

» ^ 

CONlRACr. *' ^ 

S.-c Alikk E:. 1;;.: Y , 1. . 

’ CON\FAANCE. 

5'ii,* Deed. Fe.. yuduLE.%' r Cosvi y- 

ANCI;. TiFL!;. 

CONVOY, 

I. The failing with convoy required by 
the llac. 43 (»><}. 3. r. 57. is a failing 
v/tih convoy for the voyage 249 
Z- It is not fu/Hcient to I'ail with a con¬ 
voy appointed for another voy?ge, 
5hot«gh it may be bound upon the 


Cfjiv.')v’, nn’efs the party interclhcd in 
the alTura'ice v.as privy to or inflra- 
tr.cnt.^l »r: the i’a-li'-.p w’uliout convoy. 
LUnjic i-. H^iiaJc, 250, v. Cchtn v, 
7. ib» 

COP I .E. 3 . 

Ste pRACTlCh, IV. 2. 

cesrs. 

I, pa-iahli by and (0 ptr/ont 

jr, ly nn p,i',ah‘,c by a^idaZej^articu* 

/'■■}■ yc}j •IS. 

lil. (if jbnS.'tg prsceedingt till 

^ . paid cr itca/ny »i<ut-u^ 

I. i.j; Vei^uu, 1. Arcitratiok. 

1, If, in an of alTault and battery, 

the Dc!ei'.t!aiu juJlify the alTault and 
plc.;d not guilty to the buttery, and, 
at tilt? a verdict he found in his 
favour upon the jultification, and tor 
the PlainiirP, with a farthing da¬ 
mages, upon the ilfue of not guilty, 
the IMalatiH-', uriefs tne Judge certify, 
will not be entitled to more colts than 
damage'.* tmd Wife v, 

Pid.-ne.'ia, 16 

2. If tfle P'ctntiflF has incurred the 
colb of irl^nuPcIng ccunfeJ to move 
lor .an attachment before the De- 

T c 4 fendanc 
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f^iidant i^ives notice of hi« furrendcr. 
though he 'iu)renders before the at¬ 
tachment is a^uaily obtained* the 
Court wifi order tfte cods of tholie in- 
firoAions to be paid by the Defend-' 
ant ppon fatting adde the attachment 
r/rf Kittg V. ^be Sberijf cf MiaJhjcx, 
in Jrwin v. Hog^, Pag^ ^6 

3. An application for coils* under tlje 

43 3. c. 46. cannot be fup- 

ported by a reference to the notes of 
the Judge before whom the caufc 
was tried. FountaSn v. Fou^g. 60 

4. An alfidavic made to fupport foch 
an application, muil Ihrw there was 

no reafonable or provable caufe fo • 
the arreft. Fountaiut Adminijirafir 
«/■ Crump, V, Taung, ib. 

3. If one count date an aiTault on a 
man, and an aifauit on the horfe 
which he is riding, and the jury give 
ia.VerdiA with* general damages under 
4CS-, the Fiaintid* iliail have no more 
codiTj^an damages. Bannijftr v. 
‘ F ^ er . ^ '357 

6- Where, a ftatute prohibits an aA* 
and gires damages for the viofation, 

. with, cbfts of fuit* it dees not take 
away the Judge’s power to certify, 
under .43 Elix, e. 6. that the coils 
ariB leis than 40/. Wtiliams v. 

. hr, 40C 

7. If tbet^ be a probable caufe of ac 
tion« .however oppreiTiv'e or corrupt 
\ tftoiives of bringing the aAion 
may be* the Cpurt cannot give the 
17 ef^'da«t ^da under 43 Ctc 3. 

3. Whiffy V, ^aman, E, T. 

$, if Wtf have .beep ebpofed^'and rc- 
jea^i Pbt pefjnit 

pthlr ^ |b the coiU of 


the former oppoiitions are paid. 

Sheriff 0/Middie/ex, 

'cbell V. Claridge, Fage 58. u, 

n. Practice,VIII. I. IV. 5, 

If money when recovered would be 
^n’ets, the executor fuing is not liable 
to ceds. Thomjbn v. Stent. 32a 

IH. 

X. Security for cods is not required of 
an Kngli/h fubj>*A* though abroad. 
bullock V. Cronxtley. |8 

2. If an aAion be brought without the 

knowledge of the IMaioiifF, who is 
out of the realm, the Court will re¬ 
quire lecurity for the cods to be 
given on the part of the PiaintifF. 
Ball V. Adrian. 64 

t COVEN'.\NT. 

I. A covenaot^^by a tenant, to yield up 
i-i repair at the expiration of his leafe, 
all buildings, which fttould be ereAed 
during the term, upon the demifed 

' premifes, includes buildings ercAed 
and ufch* by the tenant, for the pur- 
pofe of ^trade and tnanofaAure, if 
fuch buildings be let ir'ito the (oil, or 

^ otherwife fixed to the ffcehold, but 
not where they merely red uprm 
blocks or ^itens. Najlcr and. Ano¬ 
ther, Executors of Samuel Naylci'-, v, 
Coiiittge, 19 

2*1 A redriAive covenant in an inden¬ 
ture* with alternative liquidated da¬ 
mages* is equivalent to a grant. 
Autr/Al V. Stevens, 183 

3. Provifo th^t an annuity ihould ceafe 
if a lady Ihould nflTociate, continue to 
keep, company with* or cohabit or 

' crimidjuly correfpoiid with i*. All 

inter* 
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intercourfe whatever* though the | 
mod innocent, is within the tertps 
of the deed. Lord Dormer v* Knight. 

Page 417 

COVERTURE. 

pRIVlLECn, 2,3. • 

COUNTY. 

J’/pf Recovery, 8. Vekue. 

COUNTY PALATINE. 

See Vekue. 

COURTS. 

I. A manHaughtcr committed in China 
by an alien enemy, who n id neca a 
prifoner of war, and wai then silin? 
as a mariner on board an Engh,:'. 
merchant lliip, on an Enghjkmanf, 
cannot be tried hers under a com- 
miffion iffued in purfnance of the lla 
tatfs 33 Hen. 8 . e. 23. and ,^3 Geo. 3 , 
c. 113./. 6. 'ihi King V. Aaioiio 
Depurdo. 

. The 46 Geo. 3. c. 87. (the Court of 
Requeils a£l for the borough of 
Southwark) /.* J 2. contains an excep- 
tion of any debt for any fom, being 
the balance of an account on de¬ 
mand. originally cxccfcling 5/, A 
debt* originally above 5A, but re¬ 
duced, by a partial payment, below 
that fum, is within the exception. 
Fountain V . Young. 60 

3, An adion upon the cafe for negli* 
gence in driving the PlainofF’s car¬ 
riage contrary to an implied ajfumpfit, 
is not a demand coming within the 
Jarifdi£iion of the Southwark Court of 
Confeienee. Uawjoa v. M^gridge. 

396 

5 


CROSS REMAINDERS, 

jire Datusii, li. 2. * 


D 

DAMAGE, TEMPORAL. 

Sei Defamation. 

DAMAGES, MEASURE OF, 

See Action ok the Cass. 

1. Y. demifed land to the Plaintiff 

at an annual rent for 21 years, with 
liberty to dig half an acre of brick 
earth annually: theleffer covenanted 
that he would not dig more, or if he 
did, that he would pay an incrcafed 
renr of 375/. /*-;• Half acre, being after 
the fame rate that the whole brick earth 
was fold fc'‘. A ftrangcr dug and 
took away brick earth: the lefTee 
recovered againfl him the fall value 
of it. It wa^ held that he was enti¬ 
tled to retain the whole damages. 
Auerpil V. Stevens. Pug* 18} 

2. Upcfj’the breach of the warranter 

of a horfe,^if the horfc is returned* 
the meafure of damages is the price 
paid for him. 566 

3. If the horfe is not returned, the 

meafure of damages is the difference 
between his real value and the price 
given. iht 

4. If the horfe is not tendered to the 

Defendant, the Plaintiff can recover 
no damages for the expence of bis 
keep. Caftnell v. Ceare* ib* 

DAJi 4 AGES* SPECIAL, 

DltFAMATI?»l», I. ■ 

DAMAGE 
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DAMAGE FEASANT. 

* I. 

Distress. 

DECEIT. 

Fs? Action CN THE Cask, 1,2. 

DECLARATION. 

£>/ PRACTICE, III. 5. 

DEED. ■ 

j. Abuttal in its ftfiil (en(e includes 
the idea of contiguity. 4 q5' 

a. Abuttals are not in general to be 
conilrued llridlly. 

But if the description of abuttals be 
fucb, that, if corredt, it might in- 
creafe the value of the preinUes, and 
induce the purchafer to take the 
land on that accoout, ihe deed is not 
merely evidence that the land abuts 
according to the defcription, which 
might be anfwered by contrary evi- 
d ence . but it lhall amount to a grant 
that the land abuts as it is deferibed. 

4. J. granted to B. lan^ of urequa] 
width, deferibed as abutting on a 
road on his own foil. "It abutted in 
the broadeft part on the road, but in, 
the oarrowell part a narrow ftrip of 
the grantor’s land intervened between 
the road and the premi/es granted- 
Ht/d that the grantor and tbofe 
claiming from him were concluded 
from preventing the grantee to come 
out into the road over this flip of 
land. R^btftt v. Karr, ih. 

■ ' DEFrCMATION, 
FL£Ai>iifQ, IV. 2. • 
'l*^^^confeqaenc^ of words fpokeii die 
is deprived of fobftantia) 


benefit ariiing from the hofpitality of 
•.friends, this is afuiHcient temporal 
'damage whereon to maintain an ac 
. tion. Mooref Gent, v. Mtagber^ 

Page 39 

DEMAND,WHERE NECESSARY. 

Assumpsit, 2,3. 

DEMURRAGE. 

If a Blip being freighted on a fingte 
voyage outwards, be prevented by 
default of the confienees or reftraint 

o 

of princes from delivering the whole 
cargo, and brings part back, the 
matter will be entitled to demurrage 
from the time of her arrival a: the 
port of loading and notice, till ihc 
owner receives the cargo, or the maf- 

^ ter has had time to difeharge it, if 
abandoned by the owner, Chriji-s 
V. Rov/e* 300 

DEPOSITED INSTRUMENT, 
RIGHT TO SUE CN. 

See Practice, Vll. 1. 

‘ * DEVISE. 

i • 

L By >ivhat awards lands^ l^:%JhaUpafs* 
II. H%at ejiate, 

I> 

I. A general refiduary claofe will carry 
cflaies not in the contemplation of 
the tedator, unicfs the will contains 
fpeciai indications of a contrary in> 
tention. Margant on the demi/t aj 
Snrman v. Surman,. 289 

ir. 

f. An eatecotory devife over, contin- 
gdftt in cafe R. iliall die and not 
attain the age of 11, or having no 
iffae, is defeated either by 7* 

taining 
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Uinlng 2i« or by his having ifTae. 
Eaftman v. Baker. Page,\ 74 

2, Wherever it appears to be the In¬ 
tention of a teiiator that the whole 
of his eftate fhall go over to^etno, 
upon the failure ofifl'ue of more than 1 
two tenants in common, crofs ‘re¬ 
mainders fiiall be ifr.elicd between 

4 

I’cem in the mean time, in order to 
eiietruate that intent. Doe, aem. 
Gorges, V. U'ehb. 234 

3, Under a devife of freehold property 

to ths rclaticm on my fide, all thofe 
fliill take who would be entitled to 
peTforial rft ite under the ilatu;e of 
diilribocionj. 263 

4, As well in il.c maternal, as in the 

paternal line. ib, 

3. And the devife fpe.iks nt the tim,* 
of the teflalot’j death, not at tlfc 
time of framing thedevife. ib. 

6. 'rherefore one who was related in 
equal degree at the time of making 
the win, having died before the tef- 
tdtor, Iciving a fen, ihefon was he'd 
not entitled to a fhare, as 4 relation. 
Doe dan. Tb-jjaiUs v, Ozer. ib. 

7. Devife to id. for lil’s, remainder 10 

teilatut’s chtidien as R. Hiall ar>ooint. 

‘ ‘ • 

fee fimple becomes veded on the 
lelbtor’s deatli in -'Sll bis cliildren 
then living, fiibjed to be deveiied by 
the appointment. Morgan dem, Sur- 
man v. Snrwan. 2ff>^ 

8. Whether a right of entry be devifa- 
ble, Duh.pcr Miitafuid C. J. Gesd- 
right V. Forrefier, 57^* Contra by 

J?. S.C. 8 iia'j'.ss-- 604 

DISSElSlNj ACTUAL. 

4 , 


DISSEISIN, AT election. 

See Goctd r 1 c h t v. Forest er, p ^ at , 
578. 

DISTRESS. * 

Fences, I, 2, 3, 4. Refleviit 
i . No action lies againfl one who dif- 
trains cattle daroiigc feafant, for im« 
pounding them, inllead of accepting 
,a compenl^tion for the damages ten¬ 
dered before the csttle were im¬ 
pounded. jn/cemh V. Short, 261 

DISTRINGAS. 

See Practice, 1 . 4. 5. 6. 

DOMICILE. 

Sec Coo RTS, r. 

DOWER. 

1. Dower is due of mines wrought 

during the coverture. 402 

2. Whether by the holband, or by lef- 
fees for years, whether paying pecu¬ 
niary rents, or rents in kini^ • ib. 

5. And whether the mines are under 
the htilbsnd’s own land. ib. 

4. Or have been abfoJutely granted to 
Ifin* to fike the vv'hole ftritum in the 
land of uAers, Stoughton v. Leigh, 

tb. 

5, But dower is not due of mines, or 

ilrata, unopened, whether under the 
huiband’s foil. ih. 

Or under the foil of others. Stengb - 
ton V. Leigh. ib . 

Non, Upon ibis point it was not 
urged by thecounfel tor the dowrefs, 
that there is no pofitbte enjoyment or 
pernancy »f proiit of mineral ftrata, 
granted in the land of another, but 
by rMarking tnem. In a grove of 
oaks, there is the herbage and pan- 
nagCf and the timber is oidy an iact- 
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ELECTION, WHOSE IT SHALL 
BE. 


dfent to Uie inheritaace, though per* 
haps it may'be the inoft -v.\laable 
part of tc: but the workteg of the 
firata is the only enjoyment of them, 
lito ^uatr* hoe, 

6. If land afiigned for dower contain 
an open mine, tenant in dower may 
work it for her own benefit. Page^ot 

y. Dower may be aligned of nttnes, 
either collectively witn other lands, 

ih. 

t. Or firparately of thetnfelves. ib. 

9. It ihall be a(ngf.ed by metes and 

bounds, if practicable: otherieife, 
cither by, ih, 

10. A proportion of the profits, or, ih, 

11. Separabs alternate enjoyment of 

the whole for fiiort proportionate 
periods. ih. \ 

ta. if the heir, being of full age, af-' 
figft cxceffivd dourer^ he hat no re¬ 
medy at law. ih, 

13. If the fiierilF affign exeeffive dower, 
the uv.r may have a /cite faaas to 
obtiin an affignmcnt de novo. Or if 

ih, 

14. Hie heir nnder age alfign e.(eeflive 

dower, he may have relief by writ of 
•dmeafarement of dower. Stoughton 
▼. hfigh, ih. 

DURHAM ACT. 

Sit BlicVsoiis, r. 

E dN 

EAST INDIA COMPANY. 

On ln.v.AHCi U. 1 .3^* )<A. Dt* 6 * 

V ' 

BIECTMEOT/'. • 

nMrftt H. PiVe- 


DissBisiK AT Election. Ar* 

PITRATIOM, S. 

0 

ELECTIONS. 

1, The ofifence prohibited by the Dur~ 

ham. a^, 3. G. 3. e. 15. / x., L the 
voting as a freeman, not having 
been xa months admitted, md net 
ha ..mg anj other right of votmg than 
that nubuh the character rf a freeman 
eonfei t. And ’he cflence mu(t be fo 
averred in the declaration. Daman 
nj, Marrett. Pnge | aS 

2. If, at a county court held for the 
eleClion of knights of the Ihire, a 
freeholder interrupt the proceedings, 
by making a gre.'t noife and diilurb- 

^ ance, the flierilF may order him to 
be taken into cofiody, and carried 
before a jullicc of the peace. It is 
fufficient, in a plea of jcfiificatiou to 
an action for an afiault and falfe im- 
prifonment, brought againfi the Ihe- 
riff under the above circumfiances, 
to Bate, ** that the Plainttfi' made a 
great n<^tle and difiurbance at the 
flection, and then and there obftruQed 
and niolefted the Defendant in the 
execution ^f his doty,** without fiat* 
ing that be therehj obilroCleJ and 
molefied biro. Sptljhury v. hhekh* 
tkwaite, 146 

ENCROACHMENT, 
t. A lefiee for lives cannot acquire a 
fee by encxmmhiiient upon the wafte 
adjoining the land demtfed, though 
accompanied by 30 years uninter* 
^ fapbd pofielliqtt. But it fiialt be in* 
^ 'ttft^eA' c^al he indiofea thh wafte in 
nghtof tiift dcmUbd'pceotifca, for 


4 
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the benefit of tbe lefibr afteif the term 
expired. ^ 

2. More efpcciaiJy if his leflbr be 
in fee of the wafte. Brjm v* IVin- 
fwood, jto8 

But fee Dcs w dem, Cohlougb v. John/ony 
I E/p. 460., where Lord Ktnycn t>. J. 
is faid to luve revolted at the idea 
that a tenant could make his landlord 
a trefpaffer by implication. But it 
did not appear that the landlord in 
chat cafe was feifed of the wafie. 

EN'RWy. 

Alien EwExtY. 

ERROR. 

Ba t L V. 

ERROR, WRIT OF. 
JwBajlV. ^ 

ESQUIRE. 

Qv A LI r 1 C AT ION . 

ESTATE. 

^mLicencb. Pbopbrtt ik Free¬ 
hold. • , 

ESTOPPEL. Vio 

EVIDENCE. 

1. *0 /the empettney ef 

n. Of the emienct of particularfaBs 
'#r avermeaU. Way, i* 2,* 
3 , 4 , 5 .. UsAOi; I* Bakk- 
Xf 4 » 5 ' 

IIL OfStmps. 5ee Stamps. 

I, An admifiioa made by.ooe of l^o 
pariaerst. aft^r difioJi^lloo .of,i^c 
pai if competent evideace to 


charge the other partner. Waei;af- 
figne^of Hufey, V. jSraddici* 104 

2. So the an Aver inVChao^ry of one 
partner, put in after the diiTolution ^ 

* of partne rfhip, is evidence againft the 
other partner. Pelb'.rick v. Turner* 

105 

3. Upon an ifTue between J. and 
•whether C» died pollened of certaia 

property, evidence may be given of 
declarations made by C. that (he had 
aHigned the prciperty to A. Ivet v. 
Finch* 141 

4. Adcs exercifed in alTertion of right 

upon one part of a .wafie, are admif« 
Able in evidence againR occupiers of 
.'mother part of the fame wafte. Brym 
dim. Child V.. fFlinwced. 2ofi 

5. I f a commoner, preferibe in right of a 
pardcular inciTtiage, to have done by 
the Defendant for bts.betiefit, a cer¬ 
tain acl which is beneficial to all the 
cbmniooers, another coinmeiit.i7 who. 
claims by a limilar preferiptioa in 
right of Another tenement, and not 
by <jpftorA, Is not .a conpetehc mt» 
nefs to prove the charge. Anfcmh 

V. Share* * ifit 

5 . If a PiaintilF and a Defendant are 
both willing that the.Pliiniiff (hall 
give evidence in the cadft^ he if an 
admiflible witnefs on Ms bath } 3^8 .. 

7. Although he comn to defeat the . i- 

claim of another PUinuff fning jdintly 
with himfeif. Umien v* PFilliam/en, 
anJTwihW* ... ih* 

8. If one pa^ jlo a ciMt fttil beacon-*, 

vifiied of pm^jaiy ^pbn jthe teftihmoy 
of <W:^ttee&:i^not in any 

; manner sjvaiTtofelf,ipf 
■, tionin thtfiifflefiut.; 

.^.Nofr, 
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p. 'Nor in another fuit for the fame 
caufe. Burden v, Bi;ewni»g, 

Pa^e 520 

11. 

r. Parole evidence of what paffcd at the* 
time of effefting a policy is not ad- 
jniflible to rcftiain the effeil of the 
policy* [Vejlott V, E.-nes, 115 

2. If a bill given in difcljarge of adtjbi 
is inadoiiffible by being on an im¬ 
proper (lamp, the Plaintiff may prove 
his original debt, Bro-wu v. Waits. 

353 

3. Offers made by the Plaintiff’s attot- 

ncy in ihe hearing of a third perfon 
to do an a£t relative to the Dc> 
fcndant» which lay within the fcope 
of his authority, are not admitlibic 
evidence to affedl; the Plaintiff with 
fttch offer. 39S 

4. Oiberwife, if the offers had been 

made to the Defendant. Wilibn v. 
T’urjtep. ih. 

3, payment of money Into court to the 
amount of a partial lofs upon a valued 
policy, is not an admifiton of a io«.al 
lofs. Bttchr V. Pat / j ^ ran / i * #415! 

Ill, Sr/f StamVs. 


fufiicTeutp than would be requited 
under circuiiillances of fufpicion. 

1 ' P*>gi 3<54 

4. Evidence that the attefting witnefs 
to an intermediate affgnmenc of a 
It-afe bad ubfeouded from his credi¬ 
tors, was held fi.ilicient to let in 
proof of his hand writing, the pof- 
fclflon having accompanied the fub-* 
fequent alfignment, ai d no flor being 
cafl on the title. Crojhyv. Percy* ih* 

5. If an atterting witricfr has let out to 
icavc the kingdom, his abfrnce is 
fufRcientiy accounted for, although in 
fadl his veiTel may unt-xpcftcdly ioive 
been beaten back into an Eu^^lijh 
port by contraiy winds, jufi at the 
time of the trial. Ward v. //VAj. 

i\(tX 

6. If two parts of an indrument are 
prepared, but one only is Ihtnpc.k 
the party having the cuHody of the 

j undamped part may give fecoivlary 
I evide»ice of the contents of tlie agree¬ 
ment, if the other poty rrfufe, 

; on notice, to produce the llampcd 
part. Garnons v, j-oy 

' EXCITAKCE. 

■Su Bill of Excmaxou, 

EX^.cu^oI\. 


1, If upon fair, ferious, diligent in- EX^.CU^OI\. 

quiry, without evsfion, an atteflmg .9^^ Practick, Vf. 
witnefs is not to be found, evidence 

qf his hand-writing is admifiible to **iXEC]S|rOR Asr? ADMINISTRA* 


prr/ve the attcitatlon. 0*^4 

2. 'If oti'inqairy.for an attelling witnefs, 'See bMadz 

it appears th'at he has. ibiconded to w ' ^ 
avoid his creditors, rtbe fccoriidarv ^ J'ALC 

cvtdenfe IS adtailSbIi*. Devise. 

3. Ss»^. Thiir'cif<a^Rtnee% f 

' flighjy^air{.h EV/# Attv ti 


fPi Ton* 

il.AOER, 1 . I, a. Costs, If. 


EXECUTORY DEVISE. 


EXTINGUISHMENT. 


der.it ArpuTpNAKT, i. Sir orv 

.h/* ' ■ ll. 
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F 

FACTOR. 

See Assumpsit, 2. 

FALSE CHARACTER. 

Ste Action ok the Case. , 

FELONY. 

Ban KB. OPT. Stamps. Courts^!. 

FEME COVERT. 

See Privilege, z. 

FENCES. 

1. If t'VO perfr.ns an* ro'Teflcd of ad¬ 
joining cloLs, neither being under 
any chlig-ticn to tv-nce, cdch muiij 
takecarc* thiit iiis cattle do not enter' 
the land of thvother, Pa^e 52^ 

2. But If t‘v»< perfons br.vc the concur# 

rent poiL-;Tjon of land for the purpoE 

ttiai each may take p.-ofits of a fpe- 

ciul r.ucte, and diftincl from, but not 

inconuiU’nt wi'h, the right of the 

other, whtt':,-.!r either one is bound 

to guard againft cafua! \ 3 amage, 

which during, and by the fair en- 

jwvinfnt of hL right, may happeji^tu 

tl.tf oUier, q’.((tte. ecc. per 

lui’vjrevce J. iomr. per MuHsJieLi C, J. 

ai'.c Chfj^nlre 1. ** 

• •* 

3. jJut clearly tne one cannot d:0;.;;n 

the tattle of the other damage fea- 
fant. Per Cur. rV’" 

4. /i. having the rsclufive right to dig 
Jlonc in a ccruin f'ofe, avowed dt{- 
tfaining the CJttlc of P.t who h.ad 
the cxclufive ri^^ht of pailere tiierc, 
as damage f. ahnt, for having broken 
the itoncs; B. pleaded that there 
was 00 fence to keep them ofF, nor 
did A. otherwifs guard or proteS the 


< 53 S 

iloncs. A* replied that he was Isot 
buundyto fence; and fn^emurrer the 
replication was held'bad. Churchill 
V. Evam, * Pe^ge 

FINE. 

1. The Court will not interfere to aa> 
thenticate a hoe levied by a married 
womnn in ;he abfence of her hufband, 
fheugh he has become a bankrupt, 
and omitted to fur ender himfelf, and 
is gone beyond feas* Ex parte Ahm 

ney, . 37 

2. The notarial certiScate required its 
the cafe of a hoc acknowledged in a 
foreign country, muft be under feali 
a aeft'6; in this particular cannot be 
fuppUed by proof of the hand-writing 
of the cegniaors. CrutUndm v. 

I Bcurbslh 144 

3. Tne Cauii will not permit a fine to 

be levied in which it appears that the 
cenufor is an alien enemy. Crutten* 
den V. B curl ell, * iht 

4. Whether a fine. levied by tenant for 
life, wo:^ an awtaat dilTeiiln of the 
rem^indvr'inan, or only a diiTeifin at 
election? Caodrigbt v. Forrtjier. 578 

If a fine be levied by a tenant for 
lii’e which turns theellate of the re- 
vci (toner tc a right of entry, and the 
revcrfioner devifes it without entcr« 
mg i if the devife be of any effedt, 

I the devifee mufl enter within the 

{ (ame limp, w'ithin which the deyifor, 
if living, or his heir, muft haveen* 
t.’red. Cioodright, ex de/a. B/iften^ v, 
ForrejUr. ^ ih» 

6 . A, tenant forlifeT with-remainder to 
his owr^ executors for 40 years# with 
(be revetiio? to 3 . in fee, levies e 
^ne with proclamations. After the 

A oc. 
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Ant, without entering, devi/es to 
a for liAs»*with remainder to D. in 

• r 

- teU, epd diet, Keing A, A, dies. 
C> does not enter within 5 jrears after 
the expiration of the term ot 40 year's. 
Hrid that D. is barred, and cannot 
renter within 5 years after the death 
of f 7 » Goodright, ex dem. Burton, v. 
Fiercer. , 

7. It was admitted that there were three 
periods of entry. Firft, opon the 
fine levied, for the forfeiture. Se¬ 
condly, upon the expiration of the 
eftate for life. Thirdly, upon the 
effluxion of the term for years. 
Goeebigbt v, Forrtfler, ih, 

S. He who will take benefit of the fe. 

. coed favfog in the ftat. 4M 7. muft, 
1. Se other than a party or privy to 
the fine. a. The right mud firfi 

come to him. a* It mail firil come 
* ^ 

aftel, the fine and proc’amat-c.is. 
4^1 ^muft come by matter before the 
fine. Goedright v. Forr^tr. ih. 

FISHERV.' 

S^WhaIs. , 

FIXTURES 

CoVEttANTjI. 

FLAG OFFICER. 

Prise Mom ar. 

~ . * 

FORFEITURE. 

Se$Vlv%, 7, 

V FliAUDS, STATUTE OF. 

EW AMD DELIVIRED, 


• i 


» »<■* 


jFIlAtmU^pT pN VEY ANCES. 
.of' goo^E 


nied with the poiTeifioa, is valid as 
, ^gainfi the vendor. Page 381 

2 . And as agatnfi a creditor, with 
whole knowledge and aifent it was 
given. Steel v. Brawn and Parry. 

ib, 

' FREIGHT. 

I. If a Ihip freighted to If. under a char¬ 
ter-party, 33 prevented by reftraints 
of princes from arriving, and the con- 
fignees dired the mafter to deliver the 
cargo at G., and accept it there, he 
may maintain r^umffit upon an im¬ 
plied contrail to pay freight pro rata 
itineris, 300 

t. And if the mailer be prevented by 
the defaalt of the confignees or re- 
ftrrints of princes from delivering the 
whole cargo there, he ihall be enti. 
tied to freight pro raid for the part 
delivered, ib, 

3. if a (hip be freighted on a (ingle 

voyage outvv jrds, and be prevented 
from delivering her tAxgo,/imble that 
(he fliaU be entitled to receive from 
the owner of the cargo freight for 
bringing it back. ib» 

*. Aiidjembkt that the mailer would 
'not be entitled, upon loling the deli¬ 
very, to cafi away the refidue of the 
cargo. * ib, 

5. If the matter (igns a bill of lading, 

exprefiihg that upon the delivery of 
the cargo freight is to be paid by 
the confignees, he does not thereby 
renounce his claim for freight againft 
the configoor. ib. 

6. Sembk, that the matter’s right to 

eEaCl payment of any part , of the 
freight from the coofigoee, docs not 
irife till the delWcry is completed, or 
determined, ib. 
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G 

GAME. 

'SVf QuaLI FICATIOW, 1,2. 

GOODS SOLD AND DELIVERI^D. 

iSee S i: K n A y, 1. 

I. If a man bargains for the pmchfifc 
of goods, and dcfircs the. vendor to 
keep them in his polfeffiDn for an 
efpecial purpofe for the vendee, and 
the t'endor accepts the order, this is, 
a furticient delivery of the goos's 
within the Ratutc of frauds, i'a^i 45 S 
, It is no objsflion to a coniirui'Hv.'. 
delivery of goods, that it is ?mde by 
words, parcel or the parol coot! .it.t of i 
fale. r.h>!$re v. St cue. 45 ^ I 

GR.ANT. 

Co VE N A N T, 2. A r P U ft TtN A N T , I .# 
i.'o .M M O N . 

i 

GREA'I'SEAL, j 

t. The great leal of Grt\:t liritAVi has | 
been dell eyed, and a new great leal ; 
ot' the uiiitcd kingd»>Ti of Gnat Bri- 
!Ri>! and is in ufe, f*nce the 

uni 'n with to leal Ihc" mat¬ 

ters as before itfued under the gre*t 
iual r>l (i-itrf Britain ’/'• 

z. VVhcie a Ihniuc mA<y before 
t,nioi!,* direds an inllrumeut to ii'oe 
under tne great fcal of Gnat Bnt.-ua, 
it now properly ifiiics under the great 
fea! of the united kingdom. ih. 

3. And il it be alleged in pleading that 
an inftrijmcnt itlucd under the great 
fcal of Gnat Britain^ and evidence 
be given ot an indrument iffuing 
under the great fcal of the united 
kingdom, this is no variance, Rex 
V. Hulled, 

Yol, L 


GUARANTY. 

If a pfrfon difeount/ a bill for the 
drawer aoon the terms that he fliall 

«• m 

receive 5 fer cent, difeount, and an 
• additional fum for guaranteeing the 
payment of the till by the acceptor* 
he having no doubt of the acceptor** 
folvency, this is an ufurious contrafl* 
Lee y. r. s.Csfs. 511 


H 


HE RIOT. 


Sec Evidekce , I. 2. 


HUSBAND AND WIFE. 
See Baron and Feme, 


I 


ILLEfiiAiL CONTRACT. 

See Monf.y and received^ G 

. • 

11 .LEGAL TR.ADR. 

.''it’ i.lCiM , J* I.VSURANCE, T, 2, 

i 

INCLOSURE ACT. 

.\n 'nclofure aft gave power to the 
* commifiioners to award in whattown- 
Ihips the allotments fliould be afielTed 
to the rates and ta.ves. They 
awarded that certain allotments WiVich 
before were vsitlun^he diHrift of /A 
‘ivere ^vithin the townihip of C. Held 
that they did not thereby become 
rateable in C, Ftnfoa V. txni 
Qthtrt,' .144 

y u JNDEBi- 
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ejs 

llMDEBJTATUS ASSUMPSIT. 

AisuMpli!-, I. , 

INQUIRY, WRIT OF. 

WftiT OF iNqjjiRy. ‘ 

INSOLVENT. 

Set Practice, IX. a. 

INSURANCE. 

I. Of the’valtditj^ sf the in/urance. 
31 . Of the fftSs of a valid in 
furame, « I 

III. Of the ails rf the infured, 

3. S« Licence, T, 2. Money had 
AND RECEIVED,!. StaMFS, 2. 

3 . Semh. that if an underwriter transfer 
by parol to another, at a higher pre- 
jniura, his Aibfcription to a policyn^i 
5 s net fuch a re-;*fiurance as is pW* * 
hibitcd by ftat. i^Gee. z. c. n f 4. 
Dilytrt jdjJi^nei 0/ Bunn, v. Barnes. 

«. Btige 4 a 

Commifiloneis were authorized, by 
commiiliori granted in,pu:ruance oi 
A ftatcic, to lake into <Iieir poRclHon 
ihips and goods belonging tb Htbjcds 
cf the United Provithces, which had 
been or n.ight be detained in ty 
brought^nto the ports cf this king¬ 
dom, and to manage, fell, and difpole 
cf the fame to the bell advantage, 
according to fach inftru^tlons as they 
fhouid receive from the king in 
council} before any declaration cf 
war againft the United PrevinceSf one 
©f his majefty^s (hips took fcven'l 
t}ntch Eaft ^diamtUf and carried 
them into 5 /, IhUna. The com- 
art0ioBet$, with t^e alTent of the 
Lords of t)ie Treafury, infured them 
at and from St, Htkm to landon. 


War was loon aAer declared againft 
, the United Prsvintes, and the fltipa 
' were filially condemned as prize to 
his inajflly, •» as having belonged, 
*“ when taken, to fubjefls of the 
“ United Spates, fines become cne- 
•“ mies.” Ujwn a lofs happening' 
the commifllonersi declared on- the 
policy, and averred the iiuereft to be 
in the king ; and held that theadion 
will fay. Luerna v. Cravifurd end 
Others, Btt^e ^25 

J|. Ail ciading within the limits of the 
Baulk Bfa C.jitipaiiy’s charter is ille¬ 
gal, unlefs it is licecfed by them. 
. 

4. The fiat. 47 G. 3. jtff, 1. t. 23. le¬ 
galizes, from Bsit, 17, iHo6', the 
trading to any places which then 
were, or (hould thereafter be, under 
the dominion of his majefiy. Burna 
Jlyres was taken by his mujefiy’s 
troops in the preceding year, and 
retaken on the 12th Jvgujl i?o6. 
Held that nn adventure to Buer.es 
Ayts, commencing in the firll week 
of Bi^t, i8®6, was illrgal, and the 

^policy on it void, * ih. 

5. Whether European goods may bt 
tranfported from c-dony to colony 
within fttft. 15 Car. z. c. 7. f, 6, 
qutere. Toulmin v. Anderjon, ik, 

II. Setoff, 1. Vakiancb, r. 
t. A policy upon a homeward voyage 
from India, upon goods at and from 
a foreign port of It tiding, until the 
(hip’s arrival in London ; beginning 
the adventure upon the /aid goods 
from the loading thereof at the foreign 
portof loading, «'ttid io (houid continue 
upon the goods, until the fame Ihuuld 

l»9 
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be difcharged; was held to attach 
only on the particular cargo take? at 
the firft port of loading. Page 4(13 

». Though the infurance was, to all or 
any ports and places whatfoever t 5 e- 
yond the Cape of Good Hope, in port, 
and at fca, in all places, at all times, ^ ^ 
and in all fervices, with liberty to 
proceed to, touch, and flay at any 
port or places whatfoever for any 
purpofi; whatfoever, ib- 

3, But upon an ir;'virancc on an India 

voyage out and horn-?, the policy 
being ecjually extenlive as that above 
Rated, and containing the additional 
words, and jbrn.vard- (ir:d hncki.-)jtrds 
at feat until the fhip*i .irrivsl at her 
laji Ration of difeharge. 'Tliough it 
be purpofed literally to be on the /aid 
goods, the Court held it muii by ne>s| 
ceflary implication apply to all goeds 
put on board in the courfe of the 
voyage. Grant v. Dslacow. 466 

4. ** Forwards and b.tclcwards** means 

from port to po^t in the courfe of the 
voyage, not from Europe tu ^/a, and 
from HJiu to JZurepe. sb. 

Upon an infe/ance cn aa lHa/t Lidia ’ ^ 
voyage, the under.'.-.-iters arc* bout.Tl 
to know the c-juric cf the Lnji I^dia 


^39 

111 . See Convoy, 

I. It doibs not neceflltrily increafe the 
riik on a policy, to convc^ prifoners 
of war in the veflel infured. Toulmin 
V. Anderfen^ Page 227 

If a fiiip has liberty to tr uch.at a 
port, it is no deviation to take in 
merchandize during her allowed Ray 
Acre, if Ihe does not by means thereof 
exceed the period ^allowed for her 
remaining there. 450 

If liberty be given to touch at ft 
port, the coniract not detining for 
wlijt purpofe, bat a comir.ujiicaticn 
having been made to the underwriter, 
that the ihip was to touch for 3 pur¬ 
pofe of trade, it fliail be intended as 
a liberty to touch for that purp.':.fe. 
yfJrqvhart v, Biiraa^d. 

If the EaJ} India Company permit 
the voyage of a chart&red fhip to be 
r.ltered, ihouch it is at the Tequeft 
and partly for = e benefit <?f thfi^af. 
fured, the altered voyage continues 
protC‘i\ed*L'y the policy. Grant v, 
I’cx:cn.‘ ' jgg 

h'^ilVeprefentotion moil be of a mav- 
tcr coUaterji to the contract, i ry 


I'NTEREvST IN PROPERTY IN¬ 
SURED. 


company’s chartcr-pr.>i^s .*u;d tsade, | SURE! 

and tnat the fhip’s dclltna j :n i'; habi;; ! r r 

, , i .Sa-lNS’-'RAKCK, I. 2. 

to be changed .aftc* the p-.-hey js i-'i - j * 


feCied. Grar.t v. Paxtui- i’• ^ 

6. if a ihip be wiirantt;.! fre? ef cnp. 
Cure or feifure in p. rtcr p.orts, a cap¬ 
ture by an enemy’j Jh'p while the 
veflel infured is lying in an open road, 
oulfide of an harbour, is not within 
the warranty. SrewH v^Tiernej* 517 


j Oi NDim OF ACTIONS. 

S:e Pi-rABi:,* c, I. 

JOINT ACTIONS, 
r. \VHerc bail*call 4 Agcther upon an 
attorney, and employ him to forren- 
dfr theiP priapipcil, one of them can¬ 
not afterwards maintain a feparate 
adion againfl the attorney for neg- 
U u 3 leding 


I 
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!’• iting to efFeA the render purfuatit 
to hii oiidertaking. Bill w Tucker, 
out, Page 7 

JOINT TENA^NTS. 

i’lfXENANTS IK COMMOll, 

JURISDICTION. 

Set Courts, 1. 


» 

L 

LANDLORD AND TENANT. 

See Covenant, 1, 2. Damages* 
MEA!>t'RE OF, 1 , Practice, 
Vlil. X. P.EPLEviN Bond, 1. Re- 

PtEVlN, I. 

LEASE. 

Notice to quit, i. 

LIBEL. 

Set Defamation, 

LICENCE, 

5 //Insurance, i- 2 , 3 , 4 . ; 

I, A licence ff'.'in the king to T. B- to ! 
import in T.c«trals frofn an^cnemy’s I 
country ;:^ods being the pioptTty of I 
T. B. , .-anrot be fo as to | 

* e " I 

au'.i'.'.'.nze the imporuao.i of gcodrf| 
ihe. property of the affignec, Fcl/e \ 
V. Tkrmpfnn. J• 

a B it (luare. If there is a fpecial.rio- 
perty remaining in T, B. as general^ 
conligr.ee of the cargo, whether the 
licence is not then iuliiiHent. Frhu 
V. Thmpftn* ^ ih. 

3. Held that a general cor.fignee, hav. 
irg BO vaUiabl# intritil in the goods, 
hiS not .a lulric’ent property to bring | 
the goods within tbe^protdiUon of the 
licence. 

‘ Pbjl^ Ptiji V. Tbmp/ost a vol. 


Whether licence to take a profit 
, apprendre be afTignablCi, quart. 
• Churchill V. Evani. 529 

5. If a foreigner comes here in time of 
*War, and contirues here without dif* 
turbance, the king’s licence fliall be 
< intended. Paie 37 

LIEN. 

Where an order is obtained for tax¬ 
ing an attorney’s bill, and delivering 
up all papers, &e., upon the back of 
which the prethonotary, according to 
the ufoal pradicc, indorfes his alio- 
catuft the attorney is entitled, in the 
firil inflance, to the poHenion of it, 
for the purpofe of enforcing payment 
of his bill. Jlger M, Jlejhrd, 3* 

LIMITATION OF ACTIONS. 

See Assumpsit, 4, 5, 6, 7. 

If'an eflate, which, by a fine levied, 
is turned to a right of entry, can be 
devifed, thedevifee mull enter with¬ 
in the fame time within which the 
devifbr mull have entered if living. 
Goedrighl ex dm. Burton v, Forrejier. 

57 * 

m •• 

' M 

MAJORITy. 

Ste Dye-Law, I, a, j, 4. 

MARKET, 

See Pleading, VL 1. 

MASTERS AND SERVANTS. 
os^Ship. Assumpsit, i. 

MEMORIAL. 

See AKNyiTV, 


LiclncbJ 


MONEV 
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MONEY HAD AND RECEIVED. 

AgrEEM ENT, I. 3. • * 

1. Where one of two partners under¬ 
writes policies of infurancc upon Ihij**' 
is'c. in his own name, but upon iheir 
joint account, contrary to the 6 G.^i. 
€. fz., no aflicn can be n;ain- 
tained to recover the premiums upo>( 
foch policies from the alfured. firm- 

icH V. Taddy* ^ 

2. The adion for money had and re¬ 

ceived lies to recover back monev 
which has been obtained through 
compulfton, under colour of proce/s, 
by an exeef, of authority, although it 
has been paid over. 359 

3. To make it a defence to an agent 

that he has paid over the money, it 
is nccefiary that the money Ihould^ 
have been paid to the .agent exprcMy 
for the ufe of the perfon to whoKvi'e 
has fo paid it over. tl. 

A fherifi' iiTucd a w.arrant on mefne 
procefs to dillrain the goods of ; 
the baililF levied the debt ujon the 
goods of jB., and p.iid it over. Held 
that money had and terciyed will lie 
agaiull the bailiiF. Suc-ivden 

ih. 

MURDERf 

• I 

Courts, J. 


N 

NEW TRIAL. 

Kee Practice, IV, 

1. The Court will not fet afidc a non- 
fuit on the ground that the cafe ought 


641 

to have been fubmitted to a jury, "an* 
1' f'i thy; was defired otf the port of the 
P’ainiff at the trial of the caufe. 
Kindred v, Paje io 

j. The Court win not fet afide a ver« 
d;£\ on account of the admilTion of 
evidence whi.h ought not to have 
b.«n rtceived, provided there he fuf- 
ficient without it to authoriz-; the 
ilnding of the jury. Ihrfurd v. Wi!^ 
>v. 12 

3. The Court will notg^onta new trial 
on accc'unt of a tferdii't btir.g againil 
evidence, where the damages to be 
recovered would not exceed live 
pounds. Rolii'ts V, Karr. 495 

NONCLAIM, 

See^iKt, Limitation of Actions. 

¥ 

NONSUIT. 

AVt-N ew T'rj AL, s. 

NOTARY PUBLIC^' 

C> T** 

OfV VlUEf 2 . 

• NOTICE. 

OF Ex CM AN OR, I. 

NOTICE,OF ACTION. 

One perfon a^ed as clerk to two bo¬ 
dies of public officers. A notice of 
aiflion requii?ed by the ftatate was 
given him, addrciTed to him 33 clerk 
to the one body, the caufe cf adioo 
.Trifiog ujfder the authority of the 
other body. Held mat the notice 
was infttfficient. JHddir v. Derretl, 

• . 383 

NO.TICE TO QIJIT. 

On a letting of a houfe from to 
year, to quit at a qaarter*A notice, 

0 tt 3 the 
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th*e quarter muft end with a year of 
the tenancy,* Dae dem. Pi{cber v. 
Donovan.^ ' Page 555 

NUSANCE. 

See VsNVE, 4« 5. 



o 

OFFICER. 

See Monev had and sleciived* i. 
Practice* VI. i. 

X. Claims being made cn a prize agent 
by feveral perfons for the prize rao- 
uey due to one Tailor, he was permit¬ 
ted, as a public officer, to pay the 
money into court for the benefit of 
the claimant, who Ihould prove his 
authority to receive it. Edwards v, 
Mineit, 166 

a. K fheriff who afts faiily under a 
writ of execution without notice of 
any a£l of bankruptcy committed, it; 
entitled to the proteftion of Chf Court. 
per Lord Mansfald, Aldridge v. Ire- 
land, '. 275 


PAYMENT OF MONEY INTO 
. COURT, 

Sa Evidence, II. 5. 

I. ^A Defendant will be permitted to 
pay into court, to abide the event of 
the caufe, a fufficlcnt fum to cover 
the debt and cods, inftead of giving 
bail. Powell v. Leo. Page 4*5 

Z. Upon fetting aiidc a writ of inquiry, 
the Court permitted the Defendant 
to pay money to the Plaintiff under 
a rule of court, with cods of the ac> 
tion up to chat time, and ordered 
that the Plaintiff *s further proceeding 
ihoidd be at the peril of the fubfe* 
quent cods. Daj v. Edwards. 49J 

PENAL ACTION. 

^he Court will not grant permillion to 
compound a penal adlion in which 
part of the penalty goes to the king, 
unlefs tlie confent of the crown is 
previoolly figniffed, whether a verdifl 
has paffed for the Plaintiff or not, 
Howard qui tani V. Sower by. 

•» 

. .PERFORMANCE. 

« 

•^^^^“ACiRtEMENT, 1,2. 


OR. 

Conllrued as akd 

And fee Devise, IL 1. 


f RTICULiRS, «eiLL OF. 

ACTICS, 3. 

^ PARTNERS, 

f 

EviPEKCr, I« X, 2* 


P,ERJURY. 

See Evidence, 1 . 8. 

’ PLEADING. 

I, Of the form of ailion and join¬ 
der of adiioHs, 

II. Of the parties thereto, 

III. lEhen particular matters ma§ 
be pleaded, 

IV. Of certainty in pleading, 

V. Of the manner pleading ist 
gtntrah 


VUOf 
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VI. Oftidf. 

VII. Of furplufagf. ^ , 

Vi 11 . What cured bj 'vcrdi£t. * 

I. AssuM rsiT, I. BAti,,V.e. 

5 . A count ou an inf.mul computajjt^ 
with the Pla'iiiifF as extrcuicr, iiwiv 
may be joined with a count foi 
goods fold by the telr-:t<;r. I'cgs 322 

2. The criterion whether the counts 

are nui-joioed, is, whether the money, 
if recovered, will be .ifferi in the 
hand> ot tae e;\ccuior. And if it 
will, the e.-.ecotor, declaring as ftici-, 
is not liable to the coih. of thof; 
counts, on which faii'.-t^ will be reco¬ 
vered. Thwi'f'o't mid IVifCy ExCiU- 
irix, V, Stent* 322 

3. Upon a contract to carry and delive r 

gocd>, the p. flVinor of the go.;di lii'> 
rcmaininfr with tlic De/endaiit, tro- 
ver lies. De rjcU v. Moxin. 391 

4. If on a bili being preiented for ac- 
cepiar.ee, the payee alters it as to the 
time of payment, and accepts it lo 
altered, and the holder acqd'cfcc': in 
the alteration, w filch ni.»[;cs it a goot: 
new bill between t'.ie p-.i::its, ttu- 
hoid’-r cannot mainwin catle aij .in.h 


tno acccjvtor ior ut.i-roying 


li'.e I 


Ta/t!#* V. i/Vv.'-y. • ‘.to) 

* . •• i 

Jt one of a liop’j cre.v docs a wiiiul } 
ail of injury to another ihip, with- a 
any diieiljon from or privity ol tlu* 
mailer, trefpafs cannot be maintained 
avaintl the mailer. Ji ■ivcJjtr v 

O 

faidjlrom, 56?: 

tf Although be was 00 board at the 
time. ib. 

y. Debt will not lie on a bill of ex* 
change againil the acceptor. lEthb 
V. Qeddetc 540 


a* When a reverfionrr may bring wafts 
or cafe. See Attctfoli v. Ste^jtns* 
• Page 194 

» 

If. JofNT Actions, I. 

m. 

.Accord and fatisfaftion made before 
breach of a covenant* cannot be 
pkaded in bar of an aAion on the 
covenant. 'Kayev, PP'agharnt. 428 

IV. VeVU t, 4, 5. Pl.EADIN«» 

VT. I. 

I. The jull-iication of a libel mull ftate 
iftuable fails, not general charges of 
mikooduft, 54J 

t. A libel charged an attorney with, 
general mifeonduct, viz- grofs negli¬ 
gence, falfehood, prevarication, and 
e..cei]ive bills of coils, in ;hc bufinefs 
he had co..ducl:d for the Defendant, 
A plea in junification repeaiirg the 
f^me general charges, wilhrpt fpeci- 
fying the particular acts of mifjon- 
dufl, upon demurrer was held in- 
lu'fficient# Hoitnes, Gent, ane^ iSc* v, 
CnteJ^y,^ . 545 

3. lA for ufc and occupation, 

it is «oc iftctiT.iry to fi.?te in whac 
p.-jr-idi the picmifes are fituJted. 

X. AaoJ if the psriiji is defciihed by a 
wrong n.'rne, it is imtnaierial. iS, 
jj. ,Ac lea!! if it be deferibed by a name 
generally known, and which could 
ret therefore millead the Defendant, 
kirttand V. Pounftt* ib, 

V. .V.V ELEtfT IONS, 1,2. 

I. If a plea o^jallification conlift of two 
fadls. each of which would, when 
feparat^ly pleaded, amount to a good 
defence, it will futliciently fupporc 
the juil.fication if one of thefe fade 
U u 4 b« 
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Ifc found by the jury. Bpiljbury v. 
Miekkthzvaitt. ^'age 546 

2. Where a plea'fhaH conclude to the 
country*and where to the court. 

Charles v. Mar/den. 224. 

3. Di/Hcult queflicns are not to be 

pleaded as fi\am pleas. Charles aitj 
Another v, Marjden. i:>. 

If .a perfon diicoonts a bill, and payo 

for it the amount o( the contents, 
dedufting only legal intercil, and o:- 
a fubfequent day receives ufurious 
intereli under prftence of becciuing 
gujirantce for the acceptor, it is com¬ 
petent to declare on the fu.m firll 
paid as the fum forborne. 51 i 

jj. And it may be laid as forborne to 
the perfon who receives the tnoney 
and indorfes the bill to him, even 
foppofing that that perfon, if lued on 
the bill, might recover over againli 
the guarantee. Lee qui tarn v. Ca/s. 

6. Any afl which is a detriment to tli 
PiaincilF is a fuflicient omiidcraiion 
for a promife to pay money* 52.3 
y. An averment that the Defchdant 
was indebted oii a biirof exchange, 
and that the PiaintilF^ having loll the 
bili» had at his requcll given him a 
bond acknowledging payment, and 
conditioned to indemnify him aga,'n!l 
the bill. Hates a good confideratior 
for a promife by the Defendant to 
pay the contents of the bill. William^ 
fan V, Clements, 533 

y. If a declaration againH baron and 
feme for a debi of \hc feme con- 
traded before marriage, allege a 
promife of the feme made’before the 
the Hebtj, it is bad. 


Morris and Wife v. Norfolk and AuO,^ 

^ ther. , Vage 21 2 

VI. See Apturtenant. 

1. 'The difference between a declare* 
tion and a jullitication is this, that a 
t'lcclaration Hates only the rcfult of 
I.IW, and entitles the Plaintiff gene- 
rully : a juilification Hates the Heps 
'by which that reiult is obtained. 207 

2. A party in pleading may preferibe 

for left than he is entitled to claim. 
ihe tiailijf, B.ngrf isf O’c. of Tewkf 
buij V. UrickatlL i,|Z 

PLEDGE. 

See DepOSITCU .iNGrRUMENT, 

POLICY. 

See Monev had and received, r. 
POWER. 

See Authority. Ar rijTa .^ticn. 

1. If a m’xed fund, confifling of real 
and perional pioperty, be made fub-* 
jed to appointment, it is not necef- 
fary that each of the objeds of the 

^y)pointment fiiouid 'have a part of 
each kind. 289 

2. Devife to the tvfiator’s wife, re¬ 
mainder to *ier children, fubjeft to 
appointment. A child born after 
making the will, in the tcHatcr’s life¬ 
time is an objtd of the appointment. 

ih^ 

3. If one, having only an eflatc for 

life, with a power to appoint in fee, 
devife the property as her own, it 
fhall be held a good exercife of the 
power. ih 

4. Secus^ if fhe had an iniercft in the 

reverfioA as well as a power. il. 

I Nq 
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. No appointment is held illufory in a 
court of law. Morgan dem, Surman 
V. Surman, Pag^ 

PRACTICE. 

I, Relative to froccfs, 

n. Arreft detainer^ hail and (V.-lrar- 
ame» 

III. Pleadings and hill of part iiuiarf, 

IV. ^tial enquiry and e uidenCi, 

V. ffudgmint and rrftrence to tie pro- 
thoiifjtarj, 

Vr. I'.xecutiGn. 

\TI. Stuyirg and fitting ajide prueed^ 

ingi. 

VI 11 . Cfls, 

iX. IPal ver of irregttluriiy, 

1. See W.-.RRANT or AttorneV, 
PitACTICi., IX. I. 

1. A bill m:;y be filed to warrant a 
judgment after the want of a bill hai 
been sfligr.cd for error. Frineb v. 

CjOohw , I 20 I 

2. It is fettled that the r.iflprius claul.-" j' 

is properly^ inferted in >iie. o! ■ 
fumrnons in a writ of right. ! 

fon, Dtfnnndani'f Mu] hardy Fon.'.f- 

5, 1 li the notice at the foot of 

common prucefs require the Defend- j 
ant to appear at a return day in an 
impoffible year, it is not fuch an ir¬ 
regularity for which the Court will 
fet atide the proceedings. Steel v. 
Cumphili. 42-} 

4. It a PlaintifF fues a Defendant who 
is out of the country, for a debt con- 
tradlcd here by his wife in bis ab- 
fence, and proceeds by dijiringns, the 
^'ours will order the ilfjes to be re- 


Acred, and fet afide that writ. Creavet 
V. StOir'S, • • Pagi- 485 

5. Piaintifl'who t?id not know at the 
tifiit' of-giving credit, drat the De¬ 
fendant was out of the realm, nay 
proceed, not with Aandiog his abfeoce, 
to compel an appearance by dtf- 
iringas, 487 

(i. lio if the Defendant, refi ling abroad, 

* carries on’ttadc in England', Gurney 

V. Hardcnhri-, ib. 

/. In ad ions by quarr clatifum fregit, 
a notice of tha init-n; of the rrocefs 
Aiall he p'.intcJ under the fumm-'ns, 
Rr-'yi’: Geicrn is, H. .^9 G. j. jfoj 
P>. Arid a notice of tiic intent of t.ic 
prcccfi fhnl* be annexed to cverv dif- 
triegas, fig’da Goieraiis, WI. 7*. 

505 

ir. SVe Privilege. 

No fpcci;;l iiaif in trover, or detinue 
without judge’s order. PegAu GVw- 
ra.'is. Hil. 48 G. 3. ^ 20j 

III. 

f, If a declaration be filed on the efhitt 
day,'wuh the ufual notice iudorieJ, 
the Dof-^dant piell piead in civihc 
day-, from ahat ti ne ; aldiough, by 
the inks of the otn.c, no peri'on is 
allowed to karch tor a declarattoa 
till the til A d-iy in full term. lluu 

V. lu;}, 23 

2. In baikhic options, where the deda- 
ration H.s fiird conc'itiona'iv, notice 
Ih'll be given. liegula Generalis, 
E.T.xijG.'^. 6 t 6 

J. If a hrikp-'iftjcular be delivered un¬ 
der a juiigc’.sorder, and the P^iiodif 
deli tier i^fccond particular v.'itiiout 
an order, he cannot give eviemeo 
upon any claim cynur.fd in ttic 

cond 
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co%d particular, which was not in< 
eluded in the li ft. Brown v. Watts 

4. It is a g^eat contempt to deliver un¬ 
der an order a particular as general, 

- as the declaration. Bro-tvn v. Watts. 

ib, 

5. If a Defendant’s place of abode be 
unknown, application mud be made 
to the Court that afiixing the decla¬ 
ration in the olrice may be deemed 
good fervice. Weller v. Rohinjoii, 

433 

6. If a Defendant incuftody employ an 

attorney merely for the purpefe of 
putting in bail, delivery of declara¬ 
tion to that attorney is not fulEcient. 
Dent V. Halifax, 493 

7. In bailable attions notice of fpecia! 

bail (iiall be siven. Regula Gtnermlis. 
£.T. 49G. 3. 6i6 

8. In all fpccial arguments, paper book', 
are to be delivered to the judges, two 
da/? ex^iulive before the day of the 
argument. RegulaCmsralis. 452 

9. In ail fpccial arguments, the cxcep- 

tions intended to be inhiled oh tr<^ to 
be marked on the. margip of the pa¬ 
per books. Regula Quuraiis. Hii, 
48 G. 5. *03^ 

IV. See New Trial, t, 2. 

/. If witneifes are abfent, and their rC*- 
turn is not immediately expe^ed, the 
Court will not require of ne Plain¬ 
tiff a peremptory undertaking to pro¬ 
ceed to trial, as the condition of dif- 
ebarging an application fqr judgment 
as in cafe of a nonfuit. Gardner v. 
"Mfis* • **8 

Under a judge’s order to produce 
papers an'^l give copies, it is fuflicient 


to give extracts of ihofe parts of 
letters which are relevant to the fub- 

• f 

jeft, Clifford V. Baylor, Pnge 167 

3. Under me conditions of pleading 
iffuably and taking fliort notice of 
trial, it a deebiratien is delivered af- 
tfr the fittings have begun, but fo 
early that there would be time for 
notice of trial for tl'.e adjournment 
day, upon the Defendant pleading 
injliuiicr^ that K; within 24 hours, he 
mull fo ple;;d. Price v. Sim/'jm, 343 

4. If one part only of an indcMtture is 

executed, the Court will compel the 
party hai'iog the cullody of it, to 
produce it for infpeilion, upon an 
action coznmenced againll himfelf by 
the other party. Biakey v. Porter 
^ 3S6 

5/In a writ of right, if the mfi frius 
claufe be omitted in the writ o( fum- 
mons, and the knightt come from a 
' didant county, and appear at b-tr, 
the Court will not compel them to 

be fworn unlefs the Demandant will 

« 

undertake to pay their expencos. 
Pear/c!} v, Maynard. 4. j .3 

6. jyiotions to put off trials muft be 
’ < made in bank, when they can, not 
at nijlprius 56^; 

«r 

V. .Sc-* Annuity, 9. Arbiyra- 

TICK, 3. 

I.* If a Defendant dies pending the ar. 
gument on a point referved, on 
which judgment of nonfuit is after¬ 
wards given, his reprefentacives are 
entitled, upon application to the 
Court, to enter up the judgment of 
the term next after the trial, that they 

of the nonfuit. 
2 'oulmin s,' Anderfon* 385 

I 3. Where 
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2. Where time to plead has been given j 
Under a judge’s order, the Plaintu'F 
may fign judgment without deinaiid> 
ing a plea. Baker v. Hail. Page ^38 

3. Rules for judgment in ejeft.nenif to 

be taken away from the fecondary’s^ 
oftice within two days after the term j 
in which they are moved. Regula 
Generalis, E, T. 48 G. 3. 3*7 

4. A new book for entry of ejeftments 
to be kept by the fecondaries. Re- 
gula Generalise E. T. 48 G. 3. ib. 

VI. Officer. 

i. If the crown and a fubjed are con¬ 
tending for priority in an execution, 
the Court will not compel the flterilf 
to return the writ o» f.^rifacias at his 
own peril of rightly deciding the law, 
but, upon application, will enlarge 
the time for the making .his return, 
till the Court of Exchequer ftiail have 
decided the point. 'Thuflotw. I our," 

Jlcn, * 

2. After pofiefiion once given under a 
writ of pofieflion, tl'.e pjauTtiri wanfjc.t 
fue out anuihcr writ of poffeiTion, 
though he*be d='.tarbed I'y’the lame 
Defendant, and though the TSwTijr 
have not yet returned the fermtr 
Wrjt. Doe ea cittn.^ate v. Roe. 55 

vn. 

1. If a PlainlifF depofit a negotiable 
inllrument, on which he is fuing, at 
the fame time giving notice of the 
aaion, he does not thereby part with 
his right of aftion. And if the dc- 
pofuary fucs on the fame inflruracnt, 
the Court will not at the inftance of 
the Defendant ftay the proceedings 
io the 6rE aftioo. 

I 


2. Semh. That the Court would reilraia 

the depofitary fromtfuing on the io« 
ftrument, on the ground that he re¬ 
ceiving it with notice of fhe fuit then 
pending, muft be conftdered as hav¬ 
ing confented that the firft affion ihalL 
proceed. Marjh and Another v. 

Newell. Ptege 109 

3. Where ufuricus fecoritics have been 
»adled on, und the money partly paid 
by the borrower, the Court will not 
fet afide a judgment and executien* 
but upon the t^ms of the Defendant 
repaying the principal and legal in- 
tereil. Hindle v. O'Brien. 413 

4. If a PlaintiiF difeontinue an aAion 
flayed in another court by a confolu 
dation rule, and commence an aflion 
againll the fame Defendant for the 
fame caufe in this court, the Court 
will flay proceedings until after the 
trial of the caufe r^entioned in the 
confolidation rule. Parkin v. Scott: 

i . 565 

virr. 

Neither i certificate from the Judge, 
nor a fuggellion on the roll, it nc-» 
<el^ary to entitle a Defendant to 
double Allis, under iiG. 2. c. 19. 
/. 2i. Finlay V. Seaton, 2tO 

IX’. 

I. Where the Defendant was fummoned 
V to appear before the king’s juitices at 
Wepninfier upon the morrow of Saint 

--,ihe Court held that the defe^ 

might be waived by his fubfcquenl 
condufl. Harris v. Malle/, 59 
z. Notice of applying to a wrong court 
for difeharge Tf an infolvent is not 
cured by the FiaintiiF’s opposing hU 
difeharg^’, ScheUy anjji Another, v, 
Manjell Pvwflin 64 
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• PREMIUM, 

Set lNSViiAN«cr< 

PHESCRIPTION., 

'Set Pl jEADERy VI. I. Wat, X. 

PRESUMPTION. 

See Baron and Feme. Licence, 4. 
Purchaser, 1. 

PRISONER.' 

Practice, HI. 

PRISONER AT WAR. 

See Aheu Enemt, 1. 

PRIVILEGE. 

I. Whether a conful is privi¬ 

leged from arrell. Claris v, Cretico. 

Page 106 

9. An attorney fued with his wife for 
a debt incurred by her dum j'ola lofes 
his privilege. • 254 

Nor is his wife entitled to be dii- 
chalfged fcut of cuftodyon mefne pre- 
cef?, if arrefted with her hulband. 
Roberts v. Mojon and iVife, * ib. 

PRIZE-MONEY. * * 

l, A commodore who a rap- 

tain under him^ without having au- 
th.ifiiv for that purpofe, is not enti¬ 
tl'd to fhare as a fiag^ojjicer in the 
diilribution of prizes, undi;r his ma • 
jeflv’s proclamation of the 7 th Julj 
180J. i I 

a. Neither svili th« fubfeiyjcnt ratifica 
tion of iuch appoiniment, by the 
Lords of tb« Admiralty, or the King 
in council, entitle hfai to ihare as 3 
Jlag c^cett in any prizes taken befor'e 
the date of fuch ratificatiefT!. honel/y 
Pophamy ib. 


PROCEEDINGS, STAYING AND 
SETTING ASIDE, 
5«.]^ractice, VII. 

* PROCESS. 

See Practice, I, 

% 

PROMOTIONS. 

Pajley Serjt. appointed one of tho 
Judices of the King’s Bench, and 
knighted. Paietf:(y 

Fnret IFdliafn, Efq. called to the de¬ 
gree of Serjeant. E. T, e,f)G, 3. 616 
Laxvnncey Honorable Sir Knr. 

appoin-ed one of the julliccs of the 
Common picas. 206 

Mattlcw fPjTi.t Efq. called to the degree 
Ut' SiTieint. E, t. 4S G. 3. 317 

Peckn-vcHt Robert Henry^ called to 

! the degree of Serjeant. E, T. 
45G. 3. 6 i6 

PeJI, Albert^ Efq. called to the degree 
of Serjeant. E.T, O’. 3. 317 

Roftkei Hon. Sir Giks^ Knight, died in 
Hilary vocation., l HoK. 102 

Roughf ff’m.f Efq. called to the degree 
of Serjtant. E. T, 48*0. 3. 317 

* PROPERTY IN CHAT PELS. 

See Tenant iw common, 1^, 2« 
WhAI.E FioHERT, 1,2. 

1. Jf a perfon contra^s with another 
for a chattel which is not in exidenco 
at the time of the contrsdl, though 
he pays him the whole value in ad¬ 
vance, and the other proceeds to exe¬ 
cute the order, the buyer acquires no 
property in the chattel till it is 6- 
nilhed and delivered to him. 

/ff'tu and Othersi AJJignees of Royland^ 
V. Mangles, 318 

PRO. 
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PROPERTY IN PARCEL OF THE 
FREEHOLD. 

* / 

1. Leflee for years of brick earth, w-ith 

liberty to dig, has exclufivc property 
in the earth fo dcmtfcd. Atterf.'H v. 
Stevens, ragei'&i 

2. He has the like property in o»her 

earth demifed, which he covenanted 
not to dig, with asi alternative cove¬ 
nant to pay liquidated damages if he 
did dig. il. 

3. A grant of ftrata or minerals in the 
land of another is a grant of a real 
hereditament in fee fiinplc. Stongh- 

V. Leigh. 4'59 

PROPERTY, SPECIAL. 

See Lic£KC£, I. 

PROTECTION. , 

See Office. t, 

PURCHASER. N ] 

SVr Coven A NT, 2. Dam.a€E», Mea-^ 

SURE OF, i. 

I. A purchafer is not compellable to 
accept a title to prcmlfc^, ,formerly 
fobjeft to 'an inceinbrancc, 
charge of which is uicwn only by pr^- 
fumption. 4.70 

?, A leafehold Told, fubj.-ifi to a 
ground-rent, wlsich was luid to be 
apportioned out of a harger rent, but 
the apportionment was nyt evidenced 
by any exilting deed, but only by the 
acceptance of a melnc landlord, and 
prcUimption : held that the putthafer 
fvas not bound to accept the title. iCf. 
3. Sixty years potfeilion is an unob- 
jcaionable title to a fee Cmple. 
Barnwell v. Harris. 

9 



^QUALIFICATION. 

A coir/miflion of captabi of volun* 
teers, figned by the Lord Lieutenant^ 
of a county, does not confer th^jd^s, 
gree of an Efquire. Page 510 

Nor is the captain*a fon thereby 
qualified to kill game. Talbot v. 
Eagle. * JlO 


9 

K 

RE-ASSURANCE, 
iVf Policy, i. 

RECOGNIZANCE. 

See Bail, 11 . 4. 

I RECOVERY, 

j. A coram on recovery may be amended 
by adding the name of^a parifh in 
which part of the premifes lie, if it is 
fvvornibat the pariGi is wholly within 
the fame county. 357 

2., :Aid by inferting the entirety of the 
premifes not comprifed in the deed 
to make a'v'enant to the precipe» and 
comprifed in the recovery by the dor 
feription of moieties only, if the con¬ 
veying parties .ire all alive and con- 
* Tenting, and it is fworn they intended 
the premifes Ihouid pafs. KinJerley, 
Demaudant j Domvillef Tenant ; Sir 
C, Bam/jlde, Burt. fsV. Vouchees, 

^57 

3. In a ricovety fuffered of manors, 
the Court permitted an amendment 
by yhe ijjferuon of meffiiages origi¬ 
nally parcel of the manor, but fevered 
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*>X a fettlemenCf and omitted tobej i. No ball in trover or detinue bot by 
named in tl\c Recovery ; the Vouchee a judge’s order. Page sto^ 


being tenant in tail, ftiil aiiVe, and 
the meflunges intended ta pafs. Cam 
' rtvi, Vouchee» Page 355,] 

a recovery do net pafs within the 
term in which the dsdimus recites the 
writ of fummons to be returnable, it{ 
will not fufHce to indorie on the re« 
newed dedimussL return *purporting Vo 
be made by the cominidioners who 
returned the former writ, without 
having their at:luaI«Agnature. Be-vir, 
Demandant ; Rohiine, Tenant ; Beech, 
Vouchee, 418 

5. The Court will not amend a reco¬ 
very by inferting the name of the 
hulband of a Vouchee who i > a feme 


z.'.Toir.ts intended to be argued, to be 
fet down in margin of paper books. 
* ib. 

3. Paper bocks to be delivered two 

d,ays excIuGve before the day of ar¬ 
gument. 4(2 

4. Notice to be fabjolned to fummons 
in aflions by quare clau/um fetgii* 

505 

5. Notice to be fubjoined to dijlringas 
in adions by quare clau/um fregit, 

ih^ 

6 . Notice of fpecial bail in all bailable 

adlions. 616 

7. Notice of declaration in ail bailable 

aftions. ih» 


covert. Par/onSt Demandant \ Abbott, \o xr u i . i ’ . r. n 

/ ’ ,8. New book to be Kept tor ejccljncnts 

Tenant’, Knight, Vouchee. j 

’ , ^*^1 .n the fecondary solnce. 5J7 

6. Recovery amended by inferting a' ah • -i . . t * r 

, 9. All ejectments to oe taken out of 

rent charge which had Ion? been' , ... , . , 

. ° . . , . , , f (he ciiicc wuliin two days after the 

treated' as merged in the land by i . . ,. , , , 

tv T, V i term in which they are moved, sb. 

ttnfty ot Pretty Demand^ | ' 

ant ; Smith, Tenant ; Homy^veeJ, i RENDER. 

Bari. Vouchee. * 484 * iVeBAit. ‘ 

7. A recovery cannot be fuffer^d^ori 
premifes in one cf two counties in | 
the alternative. Wae4>wrigbt, De~ \Scelr tacii. Common. 

mandant i Seagra've, Tenant', Smith,\l{ the Plaintiff in replevin is non* 

Vouchee. S3^ * fnif»»n. fhp ?« rtnr r.-s 


'REPLEVIN. 


REFERENCE. 

Bet ARBiTRATlON. 


Practice, V, 

t 

REGISTER. 

See Ship, t, 2. 

REGULA GEI^ErAlIS. 

Sse Practice, 1. 7 . IL i^z. *111. 6 
7, 8. IV. 6. ' 


fuited, the Defendant is not bound to 
have his damages alTcfll'd by the 
jury under flat. 17 Car. 2. e. 7. or to 
take the earliell moment to prcfecute 
his writ dt retomo hahendo. And he 
may again dillrain the fame goods 
for rent fubfequcntly accrued, pre- 
viouny to his executing his re.'orno 
habendo, without waiving his aflion 
agair.n the furetics in the bond. Hef'. 
Jordv, Alger, 218 

RP.PLE- 
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REPLEVIN BOND. 

The two furettes in a replevin bond are 
together liable only to the amouat'ol 
the penalty in the bond, and the coIl:> 
of the fnit on the bond. Ihjj'ori v. 

Vugt %! B 






REQ.UF 

AnS.UMPGlTj 2. 

• 

RESCINDING CONTRACT. 

^te An NO try, lo. McNtv had 

AND DECEIVED. 

RETURN OF PREAHUM. 

If an adventure infured be illegal on 
account of an informality in the li¬ 
cence to trade, there can be n^- return 
of premium. »/■ v. ThrT>:t'j'j.i. 124 

REV£RSiONER~;/V>a/ salons h 

rnay I'ring. 

Sec AiUr/t/ll V. 

RIGHT, WP.iT OF. 
pe. ACTICE, I. 2. IV. 5. 


iV'. 

\ i 


s 

. SATISKAt’TION. 
SsT'OFF, 2t 
Ard fee Cer;’/?)- v. Ravt. 

SEAMAN. 

SiC AgEEHMEKTj' 

SEISIN— 

See Goodright V. Forejicr. 

SERVICE. 

Sii Practice, III. 


r. A., being intr«?rtcd,wjch goods be¬ 
longing to B., undertook to get them 
infured.* ile afterwards^ efFcdied an 
, infuratice in his own name, upon pro- ' 
perty on Itis prernife.?, bat wkhr"** * 
making arty mentian of goods held in 
trujl. The piemifes were de.^iroyed 
by fire, and A. rcccit'ed ihe amount 
cf his Infurance,. bat which fell con- 
fidefably Hiort of h's t.-An k (a. Tli# 
Court h;;}.! taut no parr, o.f this mo¬ 
ney could bo cciiu'Jcied as received 
cn account of B., and th.?: it could 
no: therefore be fet off ia an aiVion 
for wor!; a-.id labour brought by Am 
agaifil'ii.)\ Giilciiw 

, ’I'sking the perion in c.cecution, 
iio:s n.3£ i'.ti.i'y the -deb: i'o as to ex - 
tirguiih 426 

. Rut it may ftl-1 beporne the fobjeft 
cfafet-.f?', . ih, 

j 4. Ir. a creit MCiii'n, iho* DcA«ndant 
may cn nn'rh.i>i fe* c it'tbe debt againft 
a judglncf t ;er a ^ renter fum, and the 
j C^urt *v;l! d w ptuceediugs thereon. 

I *reeti-.ck V. jfifiry, th, 

m • 

j •Sheriff. 

■ MoNEy H.\0 AND RECEIVED,*, 
i -,4. Ofe.cE.R, 


an: 

I 


57' 


tr > 3ury at elections. 


••fifiuy V. Zhekleih-Ju^yU. 


ISO 


t. Upon the transfer of a (hare in 9 
vciT-l, k is 90c neceflary that the 
indorfement upon the certificate of 
regillration IhouM exprefs the fliare 
to be alt the vendor’s interell. 587 
5 2» The 



6^2 


INDEX TO THE PRINCIPAL MATTERS. 


*, The omiflion of the otHcer at the 
out-port to iraufmit a copy of the in- 
itriimcnt to tise cuftom-houl't; in Loti- 
do»^ dot.^s not invalidate the transf^r- 
VniUr^Mood v. Miller and Fat kin. 

385 

"jTWhether the captain of a velH'I, 
fent to earn freight, has authority to 
contract to carry a cargo Ireiglu tree, 
quart. J V. Moxoi’ and ^'hiAtiir. 

4. The mafter of a fliln is not dil- 
cbar^cU of his refponlibility for the 

Cy 

afts of his cre-'V, although done ur 
der the dir. ion of a pilot, who hy 
the reguhitions of a llatuto lejur- 
fedes the mailfr for the lime in iht. 
govermrjer.t of the iliip. iiovjc'."- 

V. Noiti/irsm, ^60 

SiTii ’a ESGldTRY. 

See S !■ IP. 

SLANDER. 

m 

See Defamation. 

t 

4 

SOUTH SEA COMPANY. 

S« InSU R ANCE, I. 3. * • 

« • 

STAMPS.* 

Evidence, U. 2 . IV. 6. 

And fee Paten v. Pointer, fiOte [a). ,124. 

i. An jnflrument iiTuing, (as a com*- 
milhor. of bankrupt,) under tbs grc.it 
feal of the empire, is nbt fuch 
•* procefs or mandate ifl’ilne umu*! 
the feal of the Court of Chancery,*’ 
aS'U fubjcci to the JlamftinjpoCti by 
44 G, 5. t. 98. fehed. i. upon inftru- 
menta of the, latter (Irnominaiior. 
Tk>e King V. James Uulhck, 71 


a. Upon an indi^fnnint on 43 ( 5 . 3* 
c. 1. for fslonioufly fetting fire 

• tio a boufe, with intent to defraud the 
'infurers, an urdlamped memorandum 
ir.dorfed on a ilamped policy effefted 
by deed, is not adinifliblc in evi* 
deuce againd the prifoner. The 
'iiling V. Gilljon. Page 95 

STATUTE OF FRAUDS. 

Goods sold and Dtr. jvercu. 

STATUTE OF LIMITATIONS. 

•SVr l.I M ll-ATION OF Ac riOKS. 

' STATUTES. 

Magna Ch arta- 


<•. 30. (Merchant Stranger!.) 

35 


Statotu of Mertok. 


(^1 

^ptovement.) 

■39 


Row. f. 


»?• 

f. 46. WcUm. 2. (Approvement.) 

#■' 

Men. 6 . 

iht. 

8. 

c. 15. (Jcoliails) 

?2l 

18, 

c. i). (Vv^.urant of attorney.) 

46 

27. 

c. 5. (.Suficiay.) 

' 3 - 


— M;.n. 7. 


•4. 

c, 24. (Fit.os ami nonclaim.) G(!:d^ 


r^Lt t. Fotf/ier.^ 

^ M <? 

5 ■’ 


R1 c. 3. 

«■ 

1. 

c. 7. (Fines and ■ nonclaim.) 

Gr.cd- 

• 

right V. Forefler. 

ib. 


• Men. 8. 

2?.. €. 1(Pirates.) 29 

32. c. I. (Will!*) Qoodright V. Fa- 

rcjler. 5/8 

c. 3o.yi 2. (W'arrant of attorney.) 

46 

33. e, 23. (Murders beyond fea.) aO 

94 Hen, 
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^53 


;4. 35. IT. 3. (Wills.) Goadrigbt v.Fa~ 
rejitr. Pngf 5 7 

35. c.%. (Treafons without the realm.) 

27 

38. .. 30. (Jeofails.) 


Eli2. 

7. (Bankrupt.) 73. 273. 5S6j 
iS. c, 14. (Warrant of atconiey.) 46 j 
43. r. 6. (Colts,) 


400 


G20. 1. 

3 * * 3 - (Psiots-) 569 

! 6. c. s8. /, 12. (AlTtiraDce compa.. 
nies.) ‘ Fagf 6 

47 • 12. f. 33./ 2. (Stamps.) 78 

f 

I Geo. 2. ^ 

j 2. f. 2j. /. 23. (Attornies’ bills.) 

S 3 «> 

I 2. f. 36./. 7. fEvidence. Ships* ar- 
licit s.) 3Jt<S 

j 5. r. 30. / i. (Bankrupt.) 74. 7I; 

I ® 5 * J‘ 23* 47 ^ 

; II. c 15 , Landlords.) 3 iO 

j 19. f. 27. y. 4. (Re-affwirance.) 48 
Geo. 3, , 

3. r. 15. (E;e£tioris.) 1*8 

t f. 27. (Proccls ) 4*4 

13. r. 7S. (Local and perfonal. Carl¬ 
ton inclofure.) 34J 

Car. 2. I 17. r, ;6. (.Annuity.) 37* 

13./. 2. f.2. / 9, (Bail in crr<ir.)!' 3 - 5 «-/ (Stamps.). 5 » 

169'*7* of attor- 

J5. f. 7.y: 6. (Navigation.) 227. 2.-9 ! T*.r. n* \ 

16 17. r, 8. y: 3, .Bail in error.) ^ Patterns.) 400 

. r.5,. {»>avingaa.) 383 


Jac. 1 . 

1. r. 22.yi 2S. (Sandav.) 


3* f. H. (li til in error.) 

171. s I 

f. 5. (iMagiftrates ) 

211 

15. c. It ,* /, 2 , (Bankrupt.) 

2 Ji 

21. c, 16. (Limiiat on of 

aclions ) 


578. 6i 2 

e. 19. (Bankrupt.) ^ . 

273.319 


17 c, 7. (Replevin.) 
29. r. 7. (Sunday.) 


l6. 

r» I . 
* I 

* 3 ! 


31. t' 2;. (Stamps.) 951 

r. '^0. y* 6. (Evidence. Ships* ar- 
tcler.) 386 

Will. I've sVIar. i ^2. 35. y; i. (Sitamps.) 78 

5. r. 21. (Stamps.) 7.'I .>4- ^ (Callico patterns.) 400 

8 y 9.'.. IJ.9: f. (llail in Mror.^ | * 5 - {R'i'll*' »a.) 38»v 


168. 17 ! 

9 ( 5 ’ 10. c. 25. (Stamps.) 78 

Anne. 

4. c. 16./ 3. (Warrantorattorney.) 

46 

5. r. 8. (Union.) art. 24. (Great 

**fal.) 74 

7. r. 12. (Public minilters.) io6 

3. e. 21. (South Sea Company.) 229 

Vor.. L 


35. f. 63. / II. (fnl’urancc.) > 
c. So. (Dutch pioperty.) ,3*5' 
c, 125. / 7. (Prince of Wales.J^ 

•|jro,'' 

37. r. III. (Stamps.) loa 

39. r. 37 / 1. (OfFencci on tbi 

feas.) '■ ■ 3*! 

39 Cff 40. r. ^7. (Union.) .' ■ 

43. c. 46. (Vexationstrfefti.): 

f. 57. (Convoy.) a49V»|or' 

X X '43; 
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43. c. 5S. yC I. (Felonlcufly fcuinp 

firt*.)', Pa;e <.,5 

c. iij./iS. (Murdersbeyond fea.) 1 

' z6 i 

44. 26. (Volunteers.) 

—r* c. c;8. (St3r;>rs.) ’Jl. Hi 

45. c,yt>/.2. (Puzcmoney. Agent.) 

2. 167 

46. c. II. (Cape of Good Mope ) 253 
c.Hy. (Southwark Court of'Cor- 


fcicnce.) 60. 3^6 

e. 135. (Bankrupt ) 71 

47.y/. I. <■ 23. ( Trade to foreign do¬ 
minions.) 227 

38- y 55 ‘ (Local and perf.>r.ai. 
paving acl.) 38' 


STAYING AND SETTING ASIDE 

PRUCEEDiiSGS. 
pRACT^CI^, VU. Costs, J!I. * 

SUBJECT. 

Courts, i. 

SUGGIiSTION. 

oVr- Pr ACTiC E, V III. !• 

SUMMONS. - . 

See Practice, 1 . 7. - 

SUNDAY. 

A fale of goods made on a Sunday w^i’ch 
is not made in the exercife of the 
ordinary calling of the vendor, ax hi.*, 
agent, is not void at common law, of' 
by the Hat- 29 Car. 2. re. 7, Drury 
V. Dtfuuiaine . 131 

SUPERSEDEAS. 

^V^Bail, V. <• » 

SURRENDER. 

$ie Bm It. 

1 



T 

TAXATION. 

See Attorney’s Biti.. 

TcNANT FOR YEARS. 

Mis duty to defend the land dcm'fed. 
Attcrfoll V. Ste’vtus, Page 197. 

tenant in COMMOiN. 

1. One trn.Tnt in common of a chattel 

cannot maintain trover for it againtl 
hi.s companion, unUTs the latter have 
io difpofed of it, as to render it }m> 
poiiihle that the riaiutilf lliould ever 
take and ufe it. 241 

2. The converfion cf a chattel by a 
tenant in comrnon to its general and 
proiittible application, though it 
change tlu .‘orm of the fubltancc, is 
not fuch a dt-ftrutlion of the fubjeiff- 
niatter, as to prevent the Plaintiff 
from taking and ufing it in its ulteicd 
llaiej therefore it creates no right of 
a£li >n. Ftnnhigt v. Lord GreiiviUr. 

241 

TITLE. 

Purchaser. Sleading, VI. 

TORT —U 'htrt it may he n-vaived^ and 
aJJum/^Jit brought. 

See Assumpsit. * 

TRADE. 

See Bye-law, i. Usage, i. 

TRADER. 

Sec Bankrupt, 1 . 

TREES. 

Property in trees demifed, if cut by a 
ftranger, is in the leflbr. Per Ma/gF 
Auer/oll^r.Stet/ens. 191 

TRES- 


4 
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C 


|4 m 

3 > 


TRESPASS. 

Electioks, a. 2,3 * 

^ TRIAL. 

Sfe New Trial. 

TROVER. 

ENANT I.N COMMON, I, 2 . 

■« 

TURilAI'Y. 

Set Common. 


u 

USAGE. 

I, Althoogb a workman is. in genera- 
entitled to be (uid .,ji6'ifl his labcii 
where the work is dciuoyed, v.i;ho’j£ j 
any default of his own, before It is i 
completed or delivered to tlie ciu-j 
ployer, yet the law, in this refped,! 
may be controlled by the ulagc of i> | 
particular trade. Giiku v. il'ij-r!,’- 
man. Page 1,57 

3. Evidence of ao*ufage at the* nhvy 
ofHce to pay bills indorfed by the ai> 
torney in his own nainC) and negoti¬ 
ated by him, under fush a powir, 
cannot tie received to enlarge ih 
operation of the power. Hogg v. 
Snaiib caid Others, 3 47 

USE AND OCCUPATION. 

Pleading, IV. 5. 

USURY. 

Practice, VII. 2. Pleading, 
4,5. GuARAN'nr, I. 


V ^ . 

VARIANCE. ♦ 

,See Great Seal, 3. 

A lofs by barratry is well allegerC^ 
thoiigh the proof is, that it happened 
by the ad ot an enemy and by bar¬ 
ratry jointly. Toulmin V. A)id<rrfin, 

Page 237 

VENDOR AND VKNDEE. 

See AGEEEMErfT. Purchaslr. Co« 
vEN'Axr. Title. 

I VENUE. 

N. If pending a rnie for changing the 
venue, the Dependent ple;.d in the 
adion, and notice of trial be ferved, 
i the Court wid flil! allow the venne 
to be charged ; and, in fuch cafe, no 
colts are payable. hUjes v. StrpJjeti- 
yon. p 58, 

2. Upon miivi'ig to change the venue 
into a coairy pAlatinc, it is ftecefiary 
10 undertake n''t to afllgn error upon 
the V'.^fit of an original. Ceve v»* 
ILaien. ... IjO 

3., Tliu Plaintiff flifw'ed the Defend¬ 
ant's dtliJavit, mn'e for the purpofe 
of ch-angiog the venue, to be untrue* 
and the caufe of adion anfing in 
in'tfc cour.tii.-'S than that in which the 
venuo wts laid, the C-urr retained 
the ver.uo upon thr. P.aintiffs* under • 
taking, in rhe alU’rr.acivc, to give 
matenai cviur-nc:; in {V ine one of th'c 
counties wliori‘j she caufe of adion 
arofe. Hurt v. Bridgcfcrd. 2^9 

4., The adici upon the cafe for a nu- 
fance is local in its nature, and the 
uufance muff be proved to have b<’en 

’ X X 2 com- 
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commitCfd in the county where the 1 
venue is laid. Page 379 

5^ if 09 place and county is alleged 
wheri.^ibe nufmee is committed, the 
eouoty to the margin (hall be in 
tended. iVarten v, WehK ih. 
^ Ic b matter of favour to change the 
venue to a county palatine. 431 
7. And where the defign is to opprefs 
the Plaintiff* the Court will not grant 
’ the todulgence. Giljon and Another 
Vji Mei<hridet 

A The undertaking to give material 
e^i^ence* made to retain the venue, 
does not apply to collateral iffucs, but 
is confined to the matters fiated in 
the declaration. Ceektrell v. Cham- 
iterle^ne, 518 

V.^ 

VERDICT. j 

If the Plaintiff has evidently fuftained 
feme damages* and the jury, being 
nd^hle to afeertain the amount, fiy-i 
a verdi^ for the Defendant, the 
Coor* will permit the Plaintiff to en¬ 
ter a verdtft for nominal damages. 
Seize'V.Tbomp/on, . 12 1 

VESTED INI EREST. ^ 
See Davibi, II. 7. 


w 

WARRANT OF ATTORNEY. 

PaACTSCE, I. x. 

Where, pending a fact, a party obtains 
a judge’s order for changing his at¬ 
torney, it is unneeiiffary to file a new 
wnrAhC Wjeeid vi\io, Scc* 



WARRANTY. 

Damages, Measure or. 

WASTE. 

I. If a Aranger cuts trees demifed, or 
digs the land, it is permtfiive wafte 
in the tenant. Per Mansfield C. J. 

Page *C/i 

%. A covcnani by Icflcc to pay a ftipu- 
latcd price for brick ca'-th dug, it a 
bar to an adion of wafte. Atter/olt 
V. Stevens. X97 

WAVER. 

See Practice, IX. 

WAY. 

1. Evidence of a preferiptive right of 

way for all manner of carriages, doea 
not neceff prove a right of way 
for all manner of cattle. 279 

2. But it is evidence of a drift way, for 

the jury to confider, together with 
the other evidence. ib, 

3. The extent of the ufage is evidence 
of a right only commenforate with 
the ufer. By three againfi Chembre J. 

ib. 

h 

4. Ufer of a way for carriages and 

bogs is prmd fade evidence of u 
right of way for all cattle, and the 
enus of proving the reftridlion lies on 
the grantor. Per Chambre J. aga: 
three. Ballard v. DjfioH. ib, 

5. Whether a way of neccffity is com* 
menfurate only with the ofc to which 
the premifes are applied at the time 
of the conveyance, or with all ufes to 
which they may be converted after* 
wards, quart* Ballard v. Dyfen* ib* 

WEST INDIES* 
Insvrakcs> L 

WHALE 
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WHALE FISHERY. 

Set Bve-Laws. I. 

I, By ihe cuflom of the wh&lc fiflierj 
among the Gallipagot iflands, he v/ho ^ 
ftrikes a whale with a Joolc harpoon 
is entitled to receive h^lf the produce 
from him who kills it. Fennings .. 
Lord Grenville. Frtge 24* 

. By the cullom cf the Greenland 
whale fishery, unlefs he who ilrikts a 
fifh continues his dominion until he 
has reduced it into poffcfTion, any 
other p rlbn who kills it acqoi.ns the 
entile property. Fennings and Others ! 
V, Lord Gren iille,'J. lAtthdaL.\^ 

V . Scaith, 3^3. I 

WILL- 

See Devise. 

VVIThfS's! 

Evidence* I. IV'. 

WORD^. 

Sts DefamatioK'. 


WRIT OF ERROR, 

See Bail^ V. 

WRI"* OF ENQUIDY. 
t. After writ of enquiry executed opoii 
a judgment fuftered by default, •?**«. 
PiaintiR'having recovered theamottot' 
of many irems^ fome of which were 
due* but to others of which he woald' 
not be legally lidble, the Court f<^ 
aiide the inquiiitiop, and granted a 
new writ of enquiry* to be tried be* 
fore a judge of aillze. Day v. Ed* 
nvarJs. 4^1 

. So* where it was fuggefted that the 
jury had tniflaken the meafure of da* 
mages in point of law, a rule waa 
gr^siu’d to fet afide the inqaihdon^ 
AtterjM V. Stevens, lgj» 

WRIT OF RIGHT. 

i 

1 .V.:c F ^ A C T t CE, T. 2 . IV. 5 . 


or THE I'lJiST 


Printed by A. Strahan, Law Printer to His Majefty, 
Printers-S Yeet, Lmdon. 









